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IN  THE  HOUSE  OF  LORDS 


APPEAL 


FROM   THE    COURT   OF   CHANCERY    IN    IRELAND. 

John  Austin        -        -        -        .    Appellant. 

John  Chambers,  Tristram  Allen,1 

George  Lepper,  aftd  3osv:PH>Iiespondents. 
Alexander    ...         -J 


1837. 

April  17, 18. 

May  1. 

Jul;  15. 

1838: 

August  15. 


A.'s  interest  in  leasehold  lands  having  been  set  up  for  pubUc 
sale,  under  writs  o(Ji.  fa.,  C,  his  attorney, — being  the 
real  plaintiff  in  one  of  the  writs,  but  not  pressing  the 
sale, — attended,  and  having  made  the  largest  bidding,  he 
was  declared  the  purchaser,  and  he  paid  the  purchase- 
money,  which  was  not  more  than  sufficient  to  satisfy  the 
writs  prior  to  his  own,  and  the  expenses.  A.  claimed  the 
benefit  of  the  purchase,  alleging  that  C.  bid  as  his  agent, 
and  purchased  in  trust  for  him,  which  C.  denied,  but  of- 
fered to  give  up  the  purchase  if  A.  would  pay  him  the  pur- 
chase-money and  other  'demands  he  had  on  him.  A.  was 
not  then  able  to  raise  the  money,  but  after  ten  years, — 
during  which  C.  dealt  with  the  lands  as  his  own, — he 
filed  his  bill,  charging  that  C.  bid  for  and  purchased  the 
lands  as  his  agent  in  trust  for  him;  that  C.  said  so  at 
and  after  the  sale  in  conversation  with  friends  of  A.,  and 
they  on  that  understanding  did  not  bid ;  all  which  C. 
positively  denied  in  his  answer.     S.,  a  witness  for   A., 
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proved  conversations  between  himself  and  C.  as  charged  in 
the  Bill. 

Held,  That  a  decree,  by  v^rhich  the  bill  was  dismissed  upon 
C.'s  undertaking  to  release  A.  from  all  demands,  and 
a  second  decree,  by  which  the  former  was  varied  and  an 
issue  directed  to  ascertain  the  value  of  A.'s  interest  in  the 
lands  at  the  time  of  the  sale,  were  both  erroneous. 

2.  That  an  inquiry  as  to  such  value  was  immaterial.  The  ma- 
terial question  being  whether  C.  was  acting  on  behalf  of 
A.  in  bidding  for  and  purchasing  his  property,  C.  might 
take  an  issue  to  try  that  question,  but  if  he  declined,  he 
should  be  declared  a  trustee  for  A. 

3.  That  A.'s  equity  against  C,  if  C.  was  acting  on  his  behalf, 
was  not  affected  by  the  lapse  of  ten  years,  there  being  no 
acquiescence  by  A.,  and  C.  being  aware  of  his  rights. 

4.  That  if  an  attorney  is  not  acting  as  attorney  for  his  client 
on  a  particular  occasion,  he  may  throw  off  that  character 

and  exercise  his  independent  rights. 

5.  That  evidence  cannot  be  received  of  admissions  by  a  party 
if  they  are  not  properly  put  in  issue  by  the  pleadings,  so 
that  he  may  have  an  opportunity  of  contradicting  them. 

The  Appellant  purchased,  in  the  year  1796,  the 
interest  of  Mr.  Latham  Blacker  in  the  lands  of  Three 
Trees  and  Aught,  being  908  acres,  plantation  measure, 
situate  in  the  barony  of  EnnishoweUy  in  the  county  of 
Donegal,  in  Ireland,  and  held  under  the  then  Mar- 
quess of  Donegal,  by  leases  for  three  lives  or  41  years, 
granted  in  1768  by  the  Marquess  to  Blacker.  By  an 
indenture  dated  in  January  1798,  being  the  inden- 
ture of  settlement  made  on  the  Appellant's  marriage 
with  his  wife,  since  deceased,  he  assigned  his  interest 
in  the  said  lands  to  trustees,  in  trust,  to  secure  a 
jointure  of  200  /•  a  year  for  her,  if  she  should  survive 
him,  and  to  raise  portions  for  younger  children  of  the 


CASES  IN  THE  HOUSE  OF  LORDS.  : 

marriage,  and  subject  thereto,  in  trust  for  the  Appel-        1837. 
lant,  his  heirs,  executors,  administrators,  and  assigns.       aostik 
In  1804,  the  Appellant,  without  consent  of  the  trus-  ^' 

tees,  surrendered  the  leases  of  1768  to  the  present 
Marquess  o{ Donegal ;  and  the  lands  therein  comprised 
were,  by  three  indentures,  each  dated  the  1st  of 
August  1804  and  comprising  particular  portions  of 
said  lands,  demised  and  let  by  the  Marquess  to  the 
Appellant,  his  executors,  administrators,  and  assigns, 
in  consideration  of  the  surrenders,  and  of  1,000/.  paid 
by  him  to  the  Marquess,  for  terms  of  61  years  from 
the  1st  of  May  preceding,  at  reserved  annual  rents, 
amounting  together  to  the  sum  of  174/.  The  Appel- 
lant continued  in  the  receipt  of  the  rents  and  protits  of 
the  lands,  which  were  for  the  most  part  in  the  occupa- 
tion of  under-tenants,  until  the  beginning  of  1 81 9,  when 
he — shaving  been  for  some  time  before  embarrassed 
in  his  circumstances — ^was  pressed  by  his  creditors, 
six  of  whom  had  then  issued  writs  of  execution  on  judg- 
ments against  him,  and  delivered  them  to  the  sheriff 
of  the  county  of  Donegal^  who,  by  virtue  of  such  writs, 
advertised  the  Appellant's  interest  in  the  said  lands 
for  sale,  at  Liffard,  in  the  said  county,  on  the  26th  of 
March  1819. 

The  gross  rental  of  the  lands  at  that  time  was  cal- 
culated at  640  /.,  giving  the  Appellant  a  profit  rent  of 
466/. ;  but  the  head  rent  was  in  arrear,  and  actions  of 
ejectment  were  brought  by  the  Marquess  of  Donegal, 
and  judgments  recovered  thereon ;  and  the  arrears  of 
rent  and  the  costs  due  to  him  exceeded  440/.  The 
six  writs  of  execution  were  marked  for  the  respective 
sums  of  419/.,  347/.,  440/.,  1,026/.,  1,164/.,  and 
2,372/.  The  creditor  for  the  last  sum  having  his 
debt  secured  on  other  property  belonging  to  the 
Appellant,  did  not  press  for  a  sale  of  his  interest  in 
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1837.       Three  Trees  and  Aught.     Mr.   Barre  Beresfordy  the 
^^    '      execution  creditor  for  the  sum  of  1,164/.  (and  who 

Austin  .      /.  .  .  t*        i      t%  i 

V.  was,  m  fact,  an  assignee  m  trust  tor  the  Respondent 
Chaiibeks.  QJiamher8)y  was  willing  to  suspend  the  execution  of 
his  writ.  The  claims  of  the  other  four  creditors  who 
insisted  on  the  sale,  amounted  together  to  2,230  /.  The 
Appellant  having  ascertained  that  they  intended  to  be 
at  the  sale  and  to  bid  for  the  property  so  much  only 
as  would  cover  their  own  and  any  prior  debts  and  the 
incidental  expenses,  and,  therefore,  apprehending  that 
his  interest  in  the  said  lands  might  be  sold  for  a  sum 
considerably  under  its  value,  applied  for  advice  and 
assistance  to  Mr.  Chambers^  who  had  been  his  attorney 
and  solicitor  for  several  years  and  in  various  matters, 
and  had  been  also  on  terms  of  friendship  and  intimacy 
with  him.  By  the  interference  of  ChamberSy  the 
sheriff  postponed  the  sale  from  the  26th  of  March  to 
the  13th  of  April  1819.  The  Appellant  being  in  the 
meantime  advised  that,  by  reason  of  the  settlement  on 
his  wife,  no  sale  of  the  premises  could  be  effectual, 
directed  a  notice,  (which  he  alleged  to  have  been  pre- 
pared by  ChamberSy)  signed  by  the  wife,  to  be  served  on 
the  sheriff  on  the  10th  otAprily  cautioning  him  against 
the  sale.  The  sheriff,  however,  proceeded  to  sell  on 
the  day  appointed.  The  Appellant  being  without 
money,  and  unable  to  attend  for  fear  of  being  arrested, 
requested  Chambers  to  attend  and  buy  in  the  property 
for  him.  Chambers  did  attend, — not,  as  he  alleged,  in 
compliance  with  the  Appellant's  request,  but  to  pro- 
tect his  own  interest  in  Beresford's  execution, — and 
having  bid  2,500  /.,  which  was  the  largest  bidding, 
he  was  declared  the  purchaser,  and  the  sheriff  accord- 
ingly, by  indenture  dated  the  28th  of  April  1819, 
conveyed  to  him,  for  his  own  benefit,  the  Appellant's 
interest  in  the  said  lands  and  premises.     This  inden- 
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ture  was  tendered  for  execution  to  the  Appellant,  whose       1 837. 
name  was  inserted  as  a  party  therein,  but  he  refused  to  ' 

AusTfif 

execute  it,  or  to  give  over  the  indentures  of  lease,  in-          x;, 
sisting  that  the  purchase  was  made  by  Chambers  as 
his  agent  and  trustee. 

The  Appellant  upon  hearing  that  Chambers  was 
dealing  with  the  lands,  wrote  a  letter  to  him  on  the 
30th  of  December  I S19,  cautioning  him  against  acting 
in  respect  of  the  property  except  as  trustee  for  him. 
Chambers  wrote  in  reply,  on  the  3d  of  January  1820> 
"  I  never  would  have  interfered  with  the  property  but 
to  protect  myself,  being  perfectly  convinced  that  if  I 
had  not  done  so,  I  never  could  have  got  payment  of 
the  judgment  vested  in  Mr.  B.  Beres/ord,  for  which  he 
has  me  as  security,  &c.  If  I  had  suffered  Mr.  M'  Crea, 
the  next  in  priority  of  execution  creditors  before  Mr. 
Beresfordy  to  become  the  purchaser  at  2,200Z.,  where 
should  1  be  now  ?  I  am  obliged  by  your  modest  re- 
quest, for  me  not  to  do  any  thing  by  the  property  but 
as  your  trustee.  I  again,  as  I  always  have  done, 
totally  deny  any  trust,  and  have  the  lands  absolutely 
my  purchase ;  but,  as  I  before  told  you,  and  now  again 
without  hesitation  repeat,  I  have  neither  wish  nor 
desire  to  keep  them,  and  if  you  can  get  any  person 
to  lend  you  what  will  pay  me  off  all  demands,  and 
come  forward  with  the  money  before  the  1st  of  Mat/ 
next,  I  will  give  up  any  bargain  you  may  conceive  I 
have  in  the  purchase,  and  what  is  more,  will  strike  off 
60/.  as  a  dead  loss  out  of  my  pocket  to  get  clear  of 
the  concern,  such  is  my  opinion  of  it,  but  after  that 
date  I  will  not,  as  I  have  been  put  to  very  serious 
inconvenience  in  raising  money  to  pay  off  the  prior 
executions,  &c."  The  Appellant  then  endeavoured  to 
obtain  a  loan  of  money  through  the  agency  of  Messrs. 
Macartney,  of  Dubliuj  solicitors,  between  whom  and 
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1837.       the  Respondent  several  communications  took  place 
Austin      respecting  the  extent  of  the  Respondent's  claim,  but 
V.  without  producing  any  result. 

The  Appellant's  wife  died  in  June  1820,  without 
issue.  Mr.  Chambers,  having  been  in  receipt  of  the 
rents  of  the  lands  from  November  1818,  mortgaged 
them  in  1822  to  the  Respondent,  Alexander ,  for 
1,200/.^  and  in  the  same  year  surrendered  the  leases 
of  1 804,  and  in  consideration  of  such  surrender,  and  of 
450  h  paid  to  the  Marquess  of  Donegal,  obtained  from 
him  three  new  leases  of  the  same  lands,  at  the  former 
rent,  for  three  lives  or  41  years ;  and  subsequently,  in 
consideration  of  the  surrender  of  those  leases,  and  of 
fines  amounting  together  to  1,092/.,  the  Marquess,  by 
three  indentures  of  lease,  dated  respectively  the  1 5th 
oi  April  1825,  demised  the  said  lands  to  Chambers, 
his  heirs  and  assigns,  for  three  lives,  renewable  for 
ever,  at  reserved  yearly  rents,  amounting  together  to 
174/.  The  Respondent  then  granted  new  leases  to 
the  occupying  tenants  for  a  life  therein  named,  or  31 
years.  The  Respondents,  Lepper  and  Allen,  were  two 
of  the  tenants  to  whom  those  leases  were  granted,  upon 
their  surrendering  their  former  leases;  after  notice  from 
the  Appellant  not  to  surrender,  and  that  he  intended 
to  dispute  Chambers* s  right  to  deal  with  the  property. 
The  Appellant,  on  more  than  one  occasion,  remon- 
strated with  Chambers  also  for  thus  dealing  with  the 
property,  but  from  pressure  of  his  pecuniary  difficulties 
he  was  not  able  to  take  proceedings  to  enforce  his 
claims  until  the  year  1829,  when  he  filed  his  bill 
against  the  four  Respondents  in  the  Court  of  Chancery 
in  Ireland. 

The  bill,  in  addition  to  the  facts  herein  before 
set  forth,  further  stated  and  charged,  that  the  sheriff 
being  determined  to  sell  the  said  lands,  notwithstand- 
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ing  the  service  of  the  said  notice,  the  plaintiff  waited       i837. 
on  Chambers  and  requested  him  to  attend  the  sale  and     "^^^ 
purchase   the   lands   in  trust  for  the  plaintiff;  that         v. 
Chambers  undertook  to  do  so,  and  the  plaintiff,  having 
then  the  highest  opinion  of  his  honour  and  integrity, 
communicated  to  him  all  his  fears  and  wishes  respect- 
ing the  intended  sale,  and  put  him  fully  in  possession 
of  the  value  of  the  premises ;  that  Chambers  thereupon 
promised  and  agreed  to  attend  the  sale  at  Lifford^  and 
to  purchase  the  lands  iu  trust  for  the  plaintiff ;  and  it 
being  considered  necessary  that  a  few  other  friends  of 
the  plaintiff  should  attend  the  sale,  several  of  them 
attended   accordingly  by  the  advice  and  with  the 
knowledge  of  Chambers^  and  among  others,  a  Mr. 
Sinclair,  a  gentleman  of  great  respectability,  whom 
Chambers  requested  to  become  purchaser  of  the  said 
lands  as  trustee  for  the  plaintiff,  which  Mr.  Sinclair 
said  he  was  ready  to  do,  provided  Cltambers  would 
take  care  that  he  should  not  be  involved  in  any  dis- 
pute or  litigation  that  might  arise  from  the  proceed- 
ings;  that  Chambers  thereupon  entered   into   some 
arrangement  with  M'Crea,  one  of  the  plaintiffs  in 
the   said  executions,  so  as   to  induce  him   and  the 
plaintiffs  in  the  other  executions  and  their  friends, 
not  to  outbid  him,  and  the  plaintiff's  friends,  knowing 
Chambers  to  be  his  confidential  adviser  and  attor- 
ney, and  being  informed  by  Chambers  that  arrange- 
ments were  made,  by  which  he  was  to  become  the 
purchaser  in  trust  for  the  plaintiff,  rested  satisfied 
that  such  was  the  case ;  that  Chambers  having  at  the 
sale  bid  2,500/.  for  the  lands,  was  declared  the  highest 
bidder,  and  consequently  the  purchaser  thereof,  with 
the  approbation  of  the  plaintiff's  friends  then  present, 
who  conceived  that  the  purchase  was  in  trust  for  the 
plaintiff,  otherwise  they,  or  some  of  them,  would  have 
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1857.       bid  for  the  lands  and  purchased  the  same  in  trust 
"^^^      for  him;  that  the  sum  of  2,600/.  was  a  very  inade- 
V-  quate  consideration  for  the  said  lands,  but  that  no 

person  was  willmg  to  bm  any  larger  sum,  in  conse- 
quence of  the  said  arrangement  by  Chambers  with  the 
plaintiff's  friends  and  creditors,  and  of  the  publishing 
the  said  notice,  and  in  consequence  of  it  being  generally 
rumoured  that  Mrs.  AtisHn  and  her  trustee  intended 
to  dispute  the  validity  of  the  sale ;  that  some  persons 
who  attended  at  the  sale  would  have  bid  5,000/.  for 
the  said  lands  if  the  said  notice  had  not  been  served, 
and  if  they  had  not  heard  that  Chambers  attended  to 
purchase  the  same  as  trustee  for  the  plaintiff;  that  on 
the  day  of  the  sale  the  plaintiff  dined  in  company  with 
Chambers  at  the  house  of  his  uncle,  a  Mr.  John  Cham^ 
bersy  of  Lifford,  since  deceased ;  and  Chambers^  (the 
Respondent,)  in  a  conversation  after  dinner,  in  the 
hearing  of  several  persons,  expressly  declared,  he  made 
such  purchase  in  trust  for  the  plaintiff,  and  that  he 
would  at  any  time  give  up  the  same  on  being  paid 
his  purchase  money,  or  words  to  that  effect. 

The  bill  further  stated  several  applications  made 
by  and  on  behalf  of  the  plaintiff  to  Chambers^  and  his 
answers,  (which  were  to  the  effect  stated  in  his  said 
letter,)  and  that  the  plaintiff  endeavoured  to  raise 
money  sufficient  to  pay  off  Chambers*  demands ;  that 
while  the  negotiation  for  a  loan  was  pending,  appli- 
cation was  made  to  Chambers,  by  Messrs.  Macartney , 
on  behalf  of  the  plaintiff,  to  send  a  statement  of  the 
title  to  the  said  lands  of  Three  Trees  and  Aught  to 
Mr.  R.  Hamilton  J  in  order  to  endeavour  to  raise  money 
to  pay  Chambers ;  that  in  reply  Chambers  wrote  a  letter 
to  Messrs.  Macartney  on  the  19th  of  May  1820,  stat- 
ing that  he  had  sent  a  statement  of  the  title  to  Messrs. 
Hamilton  ^  Coys  oflSce,  and  that  the  leases  thereof 
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were  the  only  documeuts,  and  they  were  in  the  plain-  I837. 
tiff's  possession;  and  that  he,  Chambers,  considered  austim 
the  security  very  good  for  3»000Z.  or  4,000/.,  thereby 
admitting  indirectly  that  the  plaintiff  was  entitled 
to  the  beneficial  interest  in  the  said  premises,  subject 
to  Chambers's  demands ;  that  the  plaintiff  failed  to 
procure  the  said  loan,  and  became  more  embarrassed 
in  his  circumstances,  and  his  creditors  having  in  the 
meantime  proceeded  against  him  in  the  Court  of 
Chancery,  a  receiver  was  appointed  over  his  fee- 
simple  estate  in  the  county  Tyrone,  in  which  pro- 
ceedings Chambers  was  his  solicitor;  that  part  of 
the  plaintifi^s  said  fee-simple  estate  was  sold  in  the 
year  1821,  under  proceedings  in  the  Court  of  Chan- 
cery,— Chambers  still  acting  in  the  said  proceedings 
and  otherwise  as  his  solicitor, — to  pay  off  such  of  the 
plaintiff's  creditors  as  were  so  proceeding  against 
him ;  and  the  money  arising  from  such  sale  not  being 
sufficient  to  discharge  these  demands,  the  remainder  Sr 

of  the  plaintiff's  fee-simple  estate  was  in  the  year 
1822  sold,  and  the  entire  money  arising  from  the  sale 
applied  in  satisfying  the  remaining  demands  of  his 
creditors,  during  which  period  and  theretofore  the 
plaintiff  had  laboured  under  very  great  pecuniary 
embarrassments,  and  was  unable  till  lately  to  take 
steps  to  recover  his  property. 

The  bill  charged  that  Chambers  had  received  the 
rents  of  the  said  leaseholds  from  1818,  and  also 
large  sums  by  way  of  fines  from  the  tenants,  which 
would  have  produced,  if  properly  managed,  and 
without  his  neglect  or  wilful  default,  a  profit  rent 
exceeding  600/.  a  year,  and  the  amount,  with  the 
fines,  would  have  more  than  paid  off  all  his  de- 
mands in  respect  of  his  purchase -money  and  costs  as 
solicitor  for  the  plaintiff;  that  from  the  time  Chambers 
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1837.  obtained  possession  of  the  said  leasehold  interest  in 
^^"■^^  '  1819,  repeated  applications  had  been  made  to  him  by 
V.  persons  on  behalf  of  the  plaintiff,  to  prevail  on  him 
HAMBERs.  ^  make  the  property  available  for  the  plaintiff's 
benefit,  and  to  furnish  an  account  of  what  remained 
due  to  him  after  allowing  him  credit  for  whatever  de- 
mand he  had  against  the  plaintiff  for  costs  or  otherwise ; 
but  that  Chambers  neglected  to  furnish  any  account 
or  to  come  to  any  terms  with  the  plaintiff,  and  con- 
trived, without  giving  a  direct  refusal  to  such  appli- 
cations, to  cause  the  plaintiff  and  his  friends  in  a  short 
time  to  abandon  all  hopes  of  an  amicable  arrange- 
ment ;  that  ChamberSj  in  consequence  of  the  inter- 
ference of  the  plaintiff's  friends  and  the  interest  taken 
by  them  in  his  affairs,  became  apprehensive  that  some 
legal  proceedings  would  be  taken  by  the  plaintiff  for 
the  recovery  of  his  interest  in  the  said  lands ;  and  in 
order  further  to  embarrass  the  Appellant  and  throw 
difficulty  in  his  way,  Chambers  surrendered  the  leases 
in  1822  to  the  Marquess  of  Donegal^  and  obtained 
new  leases  to  himself,  and  then  apportioned  the  lands 
into  lots  and  made  new  leases  to  the  tenants ;  that  in 
1825  he  made  a  lease  of  part  of  the  said  lands  to  the 
Respondent,  Lepper^  for  a  long  term,  at  a  rent  much 
below  the  yearly  value  thereof,  but  the  plaintiff  having 
heard  that  some  agreement  was  about  to  be  made 
between  Lepper  and  Chambers^  caused  the  former, 
previous  to  his  taking  such  lease,  to  be  served  with 
notice  cautioning  him  against  taking  it,  and  appris- 
ing him  that  Chambers  held  the  lands  as  trustee  for 
plaintiff;  that  the  Respondent,  Allen,  had  held  part 
of  the  said  lands  from  Mr,  Blacker  (whose  interest  the 
plaintiff  had  purchased)  by  virtue  of  a  lease  for  the 
life  of  King  George  IV.,  and  that  the  Appellant  had, 
before  the  said  sale,  held  from  Allen^  by  virtue  of  an 
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agreement  in  writing,  about  20  acres  of  the  said  lands  i837. 
for  the  said  life,  upon  which  premises  the  plaintiff  ex-  ^~^ 
pended  upwards  of  400  L  in  improvements,  considering  ^  w. 
that  on  the  expiration  oi  Allen's  lease  from  Blacker,  the 
lands,  together  with  the  buildings  and  improvements, 
would  fall  to  the  plaintiff,  as  well  as  the  restof  ^/2en'^ 
farm ;  but  that,  in  order  to  deprive  the  plaintiff  of 
that  benefit.  Chambers  contrived  to  get  a  surrender  of 
the  said  lease  from  Alleuj  and  he  then  made  him  a 
new  lease  of  his  farm  at  an  under  value  for  31  years, 
by  which  contrivance  they  deprived  the  plaintiff  of 
the  advantage  of  having  the  said  lands,  with  the 
buildings  and  improvements  thereon,  upon  the  de- 
cease of  his  late  Majesty »  although  the  plaintiff 
had  cautioned  AUen  not  to  surrender  his  lease  or 
take  a  new  one  from  Chambers,  whose  title  to  make 
such  lease  Allen  was  apprised  that  plaintiff  intended 
to  dispute. 

The  bill  prayed  that  the  deed  of  sale  made  by  the 
sheriff  of  Donegal  to  Chambers  might  be  declared 
fraudulent  and  void  as  against  the  plaintiff,  or  might 
be  decreed  to  have  been  taken  in  trust  for  the  plain- 
tiff, and  that  Chambers  might  be  decreed  to  execute 
a  reconveyance  of  the  premises  to  him  on  payment  of 
the  sum,  if  any,  which  should  be  found  due  to  Cham- 
bers after  giving  credit  for  the  several  sums  received 
by  him  out  of  the  lands  and  premises,  or  which 
might,  without  his  neglect  or  wilful  fault,  have 
been  received  by  him  since  the  date  of  the  deed  of 
sale ;  that  the  new  leases  made  by  the  Marquess  of 
Donegal  to  Chambers  of  the  said  lands  might  be 
declared  to  have  been  taken  in  trust  for  the  plaintiff, 
that,  he  might  be  decreed  entitled  to  the  benefit 
thereof,  and  put  into  quiet  possession  of  the  lands 
and   premises;    that,   in   case   the   alleged   deed  of 
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1837.  mortgage  from  Chambers  to  the  Respondent -4 Z^r- 
Ausri^  ^^^^'"'y  should  be  considered  valid  as  against  the  plain- 
ts, tiff,  then  AiewandeVj  on  being  paid  the  money  which 
should  be  found  due  to  him,  might  be  decreed  to 
join  in  the  reconveyance  to  the  plaintiff;  that  the 
leases  made  to  Lepper  and  Allen  by  Chambers  might 
be  declared  fraudulent  and  void  as  against  the  plain- 
tiff; that  all  proper  accounts  might  be  taken,  and 
especially  an  account  of  what  was  due  to  Chambers 
by  the  plaintiff,  as  well  for  the  said  purchase-money 
as  any  other  demands  he  might  have  against  the 
plaintiff,  whether  for  costs  due  to  him  as  attorney  or 
solicitor  for  the  plaintiff  or  otherwise;  and  that' an 
account  might  be  taken  of  the  rents  and  profits  of  the 
lands  received  by  Chambers,  or  for  his  use,  since  he 
entered  into  possession  thereof,  and  that  in  the  mean- 
time a  proper  person  might  be  appointed  to  receive 
the  rents,  &c. 

Mr.  Chambers  put  in  his  answer  in  February  1830, 
and  thereby  stated,  among  other  things,  that  in  and 
for  some  years  previous  to  1819,  he  was  concerned 
for  the  plaintiff  in  several  professional  matters  as 
attorney  and  solicitor,  and  that  he  was  on  terms  of 
friendship  with  him;  that  in  1815  the  plaintiff  be- 
come indebted  to  the  firm  of  BircA,  Mills  and  Hall 
Chambers,  of  Dublin,  merchants,  to  whom  he  was  in- 
troduced by  this  defendant,  and  they  agreed  upon 
defendant's  recommendation  to  give  the  plaintiff 
credit  to  the  extent  of  1,500/.,  for  which  the  plaintiff 
gave  them  his  bond,  and  they  obtained  judgment 
thereon,  and  in  1816  this  defendant  paid  them  a 
balance  of  1,020/.,  due  to  them  from  the  plaintiff  on 
foot  of  the  bond  and  judgment,  and  took  an  assign- 
ment from  them  of  the  judgment,  which  this  defend- 
ant assigned  in  1817  to  H.  B.  Beresford,  as  security 
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for  money,  but  subject  to  Beresford's  lien,  the  bene-       1837, 
ficial  interest  in    the  judgment  remained    in    this     "Xustin 
defendant,  and  in  1819  he  was  compelled  for  his  own         v. 
protection  to  issue  execution  on  the  judgment  for  the 
said  balance  with  interest,  amounting  together  to  the 
sum  of  1,164/.  2^.  bd.     The  answer  admitted,  that 
previous  to  the  sheriff's  sale  of  the  plaintiff's  interest  in 
the  said  lands,  the  plaintiff  waited  on  this  defendant  to 
consult  with  him  as  to  the  best  means  for  the  preserva- 
tion of  the  plaintiff's  interest  therein ;  but  this  defend- 
ant had  no  recollection,  nor  did  he  believe,  that  he 
advised  the  said  notice  on  the  sheriff  in  Mrs.  Austin! s 
name,  but  he  used  his  best  exertions  with  the  other 
execution  creditors  to  suspend  their  executions,  and 
he  was  willing  to  suspend  his  own,  which    was  in 
Mr.  Beresford^s  name,  in  trust  for  him,  in  order  to 
give  the  plaintiff  an  opportunity  of  raising  money 
to  pay  them  all  off,  for  which  purpose  this  defendant 
also  used  his  exertions  with  the  sheriff  to  postpone 
the  sale.     The  defendant  also  admitted  that  he  went 
to  Lifford  to  attend  the  adjourned  sale  on  the  13th  of 
April  1819,  but  said  he  went  there  solely  for  the  pur- 
pose of  protecting  his  own  interest ;  and  being  at  his 
uncle's  house  on  that  morning,  the  plaintiff  waited  on' 
him  and  requested  him  to  attend  the  sale  and  pur- 
chase the  lands  in  trust  for  him,   but  the  defendant 
denied  that  he  then  or  at  any  other  time  promised  or 
agreed  to  purchase  said  lands  in  trust  for  the  plaintiff; 
on  the  contrary,  he  most  positively  refused  to  do  so ; 
and  he  denied  that  the  plaintiff  did  with  any  such  view 
put  him  in  possession  of  the  value  of  the  premises, 
for  with  that  matter  this  defendant  was  previously 
well  acquainted,  in  consequence  of  his  professional 
intercourse  with  the   plaintiff;   and    defendant  con- 
sidered the  plaintiff's   interest  in  the  lands  a  very 
scanty  security  for  the  executions  prior  to  and  in- 
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J 837.       eluding  that  at  the  suit  of  Beresfordj  subject  also  to 
Austin       ^^"  -^W5<in*^  jointure,  and  to  two  years*  arrears  of 
V.  head  rent,  for  which  ejectments  had  been  brought  by 

the  Marquess  of  Donegal. 

The   defendant,    by    his  answer,    admitted   that 
2,500/.,  for  which  sum  he  was  declared   the  pur- 
chaser of  the  lands,  would  have  been  an  inadequate, 
but  not  very  inadequate,  consideration  for  the  same 
from  another  purchaser,  if  a  satisfactory  title  to  the 
lands  could  have  been  made  out,  but  he  denied  that 
said  sum  was  an  inadequate  consideration  from  him- 
self under  all  the  circumstances,  for  he  might  as  well 
have  bid  the  sum  of  3,395/.,  which  would  include,  his 
own  execution,  as  2,500/.,  inasmuch  as  in  that  case 
he  would  have  been  entitled  to  set  off  the  amount  of 
his  trustee's  execution  for  1,164/.  2^.  5  J.  against  the 
purchase-money,  so  that  if  he  had   advanced   his 
bidding  to  the  sum  of  3,395/.,  the  plaintiff  would  not 
have  been  more  benefited  thereby,  nor  would  the 
lands  have  cost  defendant  a  greater  sum  than  they 
did,  for  he  had  no  other  security  for  the  said  execu- 
tion ;  but  he  did  not  bid  the  larger  sum,  not  only 
because  he  did  not  believe  the  Appellant's  interest 
worth  so  much,   but  also  with  a  view  to  save  the 
sheriff's  fees.    The  defendant  admitted  that  the  plain- 
tiff might  have  applied  to  other  persons,  as  in  the 
bill  mentioned,    to  attend   the  sale  as  friends  for 
him,  and  they  might  have   attended   accordingly, 
but  defendant  did  not  see  any  such  friends  of  the 
plaintiff  there,  except  Mr.  Sinclair^  and  he  denied 
that  any  persons  attended  by  his  advice  or  under 
any  agreement   or  understanding   that   such    trust 
purchase,   as  in   the  bill   stated,   should  be  made 
by  this   defendant;    and  he   admitted   that  among 
the  persons  who  attended  the  sale  was  Mr.  Sinclaivy 
whom  he  admitted  to  be  a  gentleman  of  great  respec- 
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tability,  but  to  whom  if  any  request  was  made  to  1837. 
purchase  the  lands  in  trust  for  the  plaintiff,  it  must 
have  been  made  by  the  plaintiff  himself,  and  not  by  v. 
this  defendant ;  and  defendant  was  willing  to  admit 
that  Mr.  Sinclair,  in  compliance  with  such  request, 
might  have  said  (but  of  which  defendant  had  no  re- 
collection) that  he  was  ready  to  purchase  the  lands  in 
trust  for  he  plaintiff,  provided  this  defendant  would 
take  care  that  he  should  not  be  involved  in  any  litiga- 
tion to  arise  from  the  proceedings,  but  to  give  such  in- 
demnity, if  it  was  demanded,  this  defendant  did  not 
consider  himself  in  any  manner  obliged,  nor  could  he 
agree  to  do  any  thing  so  imprudent ;  but,  as  he  best  re- 
collected, Mr.  Si$u:lair,  when  informed  that  if  he  became 
the  purchaser  he  should  be  prepared  with  the  money 
to  pay  it  over,  declined  to  become  the  purchaser,  and 
defendant  positively  denied  that  he  entered  into  any 
arrangement  with  M^Creaj  or  any  other  plaintiff  in  the 
executions,  or  with  any  other  person,  not  to  outbid 
defendant. 

The  Defendant,  after  stating  in  his  answer,  at 
great  length,  the  circumstances  attending  the  sale, 
and  his  subsequent  communications  with  the  Appel- 
lant, his  agents  and  friends,  and  the  circumstances 
attending  the  surrendering  of  the  old  leases,  and  the 
obtaining  of  new  leases,  by  which  he  created  a  new  and 
different  interest  in  the  lands,  denied  repeatedly  and 
positively  all  the  material  allegations  in  the  bill,  on 
which  the  Appellant's  equity  depended,  and  he  in- 
sisted that  he  bid  for  and  purchased  the  Appellant's 
interest  in  the  said  lands  solely  on  his  own  account,  and 
not  in  behalf  of,  or  in  trust  for  the  Appellant ;  that  he 
never  promised  or  agreed  to  bid  for  them,  or  buy  them 
in  behalf  of,  or  in  trust  for  the  Appellant,  that  he 
never  admitted  he  would  bid  for  or  buy  them,  or  that 
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he  did  buy  them  in  behalf  of,  or  in  trust  for  the  Ap- 
pellant, and  that  the  Appellant  well  knew  at  the  time 
of  the  sale,  that  the  purchase  was  made  by  the  Re- 
spondent for  his  own  benefit  absolutely.  He  also 
insisted  on  the  benefit  of  the  statute  of  frauds. 

The  Respondents  Jllen  and  Lepper  in  their  several 
answers  said,  they  believed  that  Chambers  became 
the  purchaser  of  the  said  lands  for  his  own  benefit, 
and  not  in  trust  for  the  Appellant,  or  under  any 
agreement  with  him  of  the  nature  in  the  bill  stated. 
They  severally  admitted  that  they  were  served  with 
notice  not  to  surrender  their  respective  leases  to 
Chambers^  &c.  as  in  the  bill  stated,  but  believing 
that  the  Appellant  had  no  ground  for  disputing 
Chambers'  title  to  the  premises  under  the  sale  by  the 
sheriff,  they,  disregarding  the  notices,  surrendered 
their  leases,  and  accepted  new  leases  for  a  term  of 
31  years,  or  the  life  therein  mentioned,  at  rents 
which  were  the  full  value  of  the  lauds,  and  without 
fines,  not  with  the  view,  as  in  the  bill  alleged,  of 
depriving  the  Appellant  of  any  advantage,  or  of 
throwing  difficulties  in  his  way  against  establishing 
his  right  to  the  said  lands.  They  set  forth  in  their 
respective  answers  their  several  reasons  for  the  sur- 
renders, and  for  the  acceptance  of  new  leases,  but 
which  are  not  material  to  be  here  stated.  The  Re- 
spondent Alexander,  in  his  answer,  stated  that  in 
1822  Chambers  had  mortgaged  the  lands  to  him  for 
1,200/.  and  that  he  was  a  mortgagee  for  valuable 
consideration,  without  notice  of  the  Appellant's  title- 
Witnesses  were  examined  on  both  sides* 
Mr.  Clotworthy  Macartney  of  Dublin^  solicitor, 
examined  for  the  Appellant,  deposed  that  in  the 
early  part  of  1820,  he  endeavoured  to  raise  a  loan 
for  the  Appellant  to  enable  him  to  pay  off  Chambers, 
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and  obtain  from  him  a  reconveyance  of  the  property,        i83^. 
which,  the  Appellant  then  informed  deponent,  had       austT' 
been  purchased  by  Chambers  in  trust  for  him ;  that  v. 

Chambers^  in  answer  to  a  letter  which  deponent 
wrote  to  him  for  a  statement  of  the  title  to  the  lands, 
for  the  purpose  of  raising  the  proposed  loan,  wrote 
back, — "  The  leases  are  the  only  documents,  and  those 
Mr.  Austin  has.  I  never  had  searches  against  these 
lands.  Any  information  in  my  power,  I  shall  readily 
afford  you.  I  consider  the  security  good  for  3,000  /. 
or  4,000/."  That  the  Appellant  had  been  much 
embarrassed  in  1820,  and  ever  since,  and  deponent 
assisted  him  to  raise  the  loan  voluntarily  at  his 
request,  and  without  expectation  of  remuneration. 
That  Chambers^  in  a  conversation  which  deponent 
had  with  him,  relating  to  the  loan,  and  to  his  de- 
mands on  the  Appellant,  refused  to  give  any  particu- 
lar accounts  of  his  demands,  but  stated  that  they 
amounted  to  2,500  L  or  3,000  /.,  and  that  when  he 
should  be  paid  the  amount  due  to  him,  he  would 
give  back  the  estate  to  the  Appellant. 

Mr.  JoycBy  a  solicitor,  deposed  that  he  knew  Mr. 
and  Mrs.  Austin  in  1819 ;  she  was  about  45  years  of 
age,  in  very  delicate  health ;  Mr.  Austin  was  about  60, 
and  in  excellent  health ;  he  was  then  and  ever  since 
had  been  in  embarrassed  circumstances;  Chambers 
told  deponent,  in  1826  or  7,  that  if  Austin  would  pay 
him  all  the  money  the  lands  cost  him,  he  would  as 
soon  have  the  money  as  the  lands,  adding,  however, 
that  he  did  not  purchase  the  lands  in  trust  for 
Austin. 

Mr.  Wm.  M^Clintock  Spence  deposed  that  he  was 
present  at  the  sheriff's  sale  of  the  lands,  and  he 
understood  Mr.  Chambers  Came  there  to  bid  for  them, 
and  also  as  the  law  agent  of  Mr.  Austin,  and  he 

VOL.  VI.  c 
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1837.        collected   from   persons  who  were  at  the  sale,  that 
Austin       Chambers  had  purchased  them  in  trust  for  Austin^ 
«•  but  he  could  not  name  such  persons. 

Mr.  Sinclair  deposed  that  he  was  present  at  the 
said  sale,  and  Chambers  was  there  as  the  attorney  of 
Austiuj  and  Chambers  requested  this  deponent  to 
bid  for  the  lands  for  Austin^  to  which  deponent 
replied  that  he  was  afraid  to  bid,  as  he  had  not 
money,  but  if  Chambers  would  arrange  it  with  the 
sheriff,  so  as  that  deponent  should  not  be  incon- 
venienced, he  would  bid  for  the  lands  in  trust  for 
Austin;  Chambers  then  went  to  the  sheriff,  and 
appeared  to  have  had  a  conversation  with  him,  after 
which  he  returned  to  deponent,  and  informed  him 
that  be  had  made  the  arrangement  with  the  sheriff, 
and  that  he  would  bid  for  the  lands  in  trust  for 
Austin.  After  the  sale.  Chambers  informed  de- 
ponent that  lie  had  bid  for  the  lands  in  trust  for 
Austin^  and  that  he  would  give  them  up  to  Austin 
on  his  settling  with  him  for  the  purchase-money ; 
M^Crea  and  other  plaintiffs  in  the  executions,  under 
which  the  lands  were  sold,  and  some  of  their  friends, 
and  Chambers  and  deponent,  and  other  persons 
whose  names  he  could  not  remember,  were  present 
at  the  sale,  and  some  of  the  plaintiffs  in  the  execu- 
tions bid  for  the  said  lands  something  beyond  the 
sums  marked  upon  their  writs,  and  Chambers  bid  a 
small  sum  above  the  other  bidders,  and  he  was 
declared  the  purchaser.  And  it  appeared  to  this 
deponent  to  have  been  an  understood  thing,  that  the 
plaintiffs  in  said  executions  bid  for  said  lands  to  cover 
their  own  demands,  and  that  Chambers  bid  some- 
thing  over  the  same  in  trust  for  Austin^  and  Chambers 
told  deponent  immediately  afterwards,  that  he  had 
bid  for  the  lands  in  trust  for  Austin ;  the  sale  was  a 
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family  transaction,  and   Chambers  attended  as  the       1837. 
attorney  of  Austin.  ^;^^ 

Mr.   W.  Marshall,  who  had  been   clerk  to   Mr.    ^    »• 

OiiamherSj   deposed  that  the  notice  served  on  the 

sheriff  in  the  name  of  Mrs.  Austin,  was  wholly  in 

the  handwriting   of  Chambers,  and  that  the  same 

'was  prepared  by  him  as   the    attorney   of  Austin; 

that  Chambers  had  been  his  attorney  and  solicitor  for 

many  years  before  the  sale,  and  acted  as  his  solicitor 

in  preparing  an  answer  to  a  bill  in  Chancery  in  May 

1319,  about  one  month  after  said  sale,  up  to  which 

time  he  was  concerned  as  law  agent  and  confidential 

adviser  to  Austin,  but  how  long  afterwards  hecontinued 

so,  this  deponent  could  not  recollect.   This  witness  also 

said,  that  Chambers  furnished  an  abstract  of  Austin's 

title   to  said  land,  in  1820,  to  Mr.  Hamilton,  with  a 

view  to  raise  a  loan  on  the  security  of  the  lands. 

Other  witnesses  stated  that  the  lands  produced  in 

1  SI  9  a  net  profit  rent  of  440  /. ;  that  Mrs.  Austin's 

jointure  was  not  worth  more  than  163/.  on  account 

of    her  bad  health,  and    that   subject  thereto   Mr, 

Austin's  interest  was  worth  6,300  /. 

Several  of  the  witnesses  examined  for  Mr. 
Chambers  said  the  lands  had  been  let  before  1819, 
at  rack  rents,  to  poor  tenants,  who  undertook  to  pay 
much  above  the  value  of  their  farms,  but  did  not  pay; 
that  after  1819  Chambers  reduced  the  rents  to  these 
tenants,  who  then  made  improvements  on  .them,  so 
that  the  lands  became  worth  from  1,000/.  to  1,500  /. 
more  than  they  were  at  the  sale  in  1819. 

The  Respondent  Allen,  who  was  examined  for 
Chambers  under  an  order  of  court,  said  he  was 
Austin's  land  agent  in  1819,  and  the  notice  on  the 
sheriff*  in  Mrs.  Austin's  name,  was  prepared  and 
served  by  him,  and  none  of  the  execution  creditors 
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1837.       had  any  concern  in  it,  the  same  having  been  done 
Austin       ^Y  *^^^  deponent  at  Austin's  request.    Deponent  was 
V  present  at  the  sale^  and,  shortly  before  it  commenced, 

Austin  sent  him  to  the  court-house  to  look  for  Mr. 
Sinclair^  and  he  was  gratified  at  learning  from  de- 
ponent that  Sinclair  was  present,  but  he  did  not  tell 
deponent  that  any  one  was  to  bid  for  the  lands  in 
trust  for  him,  but  after  the  sale  he  appeared  sur- 
prised that  Sinclair  had  not  bid  for  the  lands,  and  he 
sent  deponent  to  Chambersy  to  ask  him  whether  it 
was  in  trust  for  him,  Austin^  or  on  his  own  account 
that  he  purchased.  Deponent  did  accordingly  put 
the  question  to  Chambers^  who  answered,  "  Certainly 
not  in  trust,  but  on  my  own  account ;  for  if  I  had  not 
purchased,  I  would  have  lost  my  client's  money  and 
my  own."  That  Austin  was  at  Lifford  on  the  day  of 
the  sale,  but  being  afraid  of  being  arrested,  he  con- 
cealed himself  at  a  friend's  house. 

Other  witnesses  proved  that  Chambers  after  the 
sale  paid  the  purchase-money;  2,500/.,  of  which 
2,333/.  was  applied  in  discharge  of  the  four  execu- 
tions prior  to  his  own.  That  he  also  paid  for  arrears 
of  head  rent  and  costs  of  an  ejectment,  to  Lord 
Donegal's  agent,  446  /.,  and  afterwards,  in  1822,450/. 
as  fines  for  new  leases  of  the  said  lands,;  and  in  1825, 
upon  the  surrender  of  these  leases,  and  taking  leases 
for  lives  renewable  for  ever,  he  paid  the  further  fines 
of  822  /.,,200  /.  and  70  /.  respectively  for  each  lease. 

The  cause  came  to  be  heard  before  the  Lord  Chan- 
cellor  of  Irelandy  in  May  1832.  The  Respondent, 
Chamber Sy  objected  to  the  reading  of  Mr.  Sinclair's 
evidence,  because  its  object,  in  the  first  place,  was  to 
prove  a  trust  of  land  by  parol  testimony,  which  was  con- 
trary to  the  Statute  of  Frauds ;  and,  secondly,  because 
he  was  examined  to  prove  alleged  conversations  with 
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Chamhersy  which  were  not  put  in  issue  by  the  plead-  iss?. 
ings.  These  objections  were  overruled,  and  the  evi-  '  ^  ' 
dence  was  read.    By  the  decree  pronounced  by  the  Lord  v. 

Chancellor y  and  dated  the  10th  of  May  1832,  it  was 
ordered  and  decreed,  that  lipon  Chambers  undertak- 
ing to  execute  a  general  release  of  all  demands  to 
A  ustiriy  and  to  have  satisfaction  entered  on  the  record 
of  the  judgment  vested  in  H.  B.  Beresford  against 
Attstin^  his  bill  against  Chambers  should  be  dismissed 
without  costs,  but  with  costs  as  against  the  other 
defendants  thereto. 

The  cause  was  afterwards  reheard  on  a  petition  pre^ 
sented  by  Austin  for  that  purpose.  By  the  decree 
made  on  the  rehearing,  and  dated  the  28th  of  May 
1833,  it  was  ordered  and  decreed,  that  the  decree  of 
the  10th  of  May  should  be  varied,  and  that  a  value 
should  be  set  on  the  plaintiff 's  interest  in  the  lands  of 
Three  Trees  and  Aught ^  as  the  same  subsisted  on  the 
28th  of  ^j!?nZ  1819,  subject  to  the  jointure  charged 
thereon ;  and  after  crediting  against  the  same  the 
monies  paid  by  Chambers^  on  the  sale  by  the  sheriff, 
and  all  expenses  and  costs  attending  the  same,  and 
also  the  amount  due  on  the  judgment  vested  in  H.  B. 
Beresford,  and  the  sums  paid  by  Chambers  for  rent, 
fines,  and  costs,  in  redeeming  the  lands,  such  value  to 
be  ascertained  by  a  jury.  Audit  was  further  ordered 
and  decreed,  that  an  issue  be  directed  to  be  tried  by  a 
jury  of  the  county  of  Donegal,  and  that  the  question 
to  be  tried  be  whether  the  said'  sums  were  a  fair  value 
of  the  plaintiff's  interest  in  the  said  lands,  on  the  28th 
of  April  1819,  and  if  the  jury  should  be  of  opinion 
that  the  sums  so  paid  by  Chambers,  together  with  the 
said  allowances,  were  more  than  the  interest  was  worth, 
in  such  case  the  jury  were  to  be  at  liberty  so  to  find* 

Mr.  Austin  appealed  against  both  decrees.     The 
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1 837*       Respondents  appealed  against  the  latter  decree,  and 
Austin      ^^  against  the  admission  of  Sinclair  s  evidence. 

V. 

Mr.  Knight  and  Mr.  Jacobs  (Mr.  Hislop  Clarke  was 
with  them,)  for  Austin. 

The  first  decree  is  so  far  beneficial  to  this  Appellant, 
as  it  puts  Chambers  upon  an  undertaking  to  release 
him  from  all  demands;  but  it  is  not  founded  on  any 
principle  which  governs  courts  of  equity  in  adjudi- 
,  eating  on  questions  arising  out  of  transactions  between 

solicitors  and  their  clients;  it  is  a  mere  arbitration 
obliging  the  Appellant  to  sell  his  property  over  again 
under  a  new  contract  made  by  the  Court.  Chambers 
not  being  entitled  to  retain  the  benefit  of  his  purchase, 
under  the  circumstances  disclosed  by  the  pleadings 
and  evidence,  it  was  not  competent  for  the  Court  to 
make  a  title  for  him,  by  obliging  hini  to  release  other 
and  distinct  demands  on  the  Appellant.  That  decree, 
therefore,  was  erroneous  in  dismissing  the  bill  upon 
Chambers  executing  that  release ;  and  the  Court  below 
seemed  lo  be  of  that  opinion  upon  the  rehearing,  for 
by  the  decree  then  pronounced  the  former  is  materially 
Varied.  But  the  second  decree,  though  still  more 
beneficial  to  the  Appellant  than  the  first,  is  not  the 
less  erroneous ;  it  clearly  admits,  by  the  form  of  it,  that 
the  purchase  by  Chambers  for  his  own  use  could  not 
stand  good ;  it  proceeds  on  the  point  of  adequacy  of 
value,  referring  to  other  considerations  besides  the  pur- 
chase-money. All  the  parties  complain  of  being  ag- 
grieved by  this  decree ;  but  this  Appellant  particularly 
complains  of  it,  because  it  seems  to  assume  that  his 
right  to  relief  depended  upon  the  amount  of  the  value 
of  his  interest  in  the  lands,  as  compared  with  the  con- 
sideration advanced  by  Chambers  for  the  purchase ; 
and  that  such  consideration  included  his  judgipent 
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debt  vested  in  Mr.  Beresford^  whereas  that  debt  did  1837. 
not,  in  fact,  form  any  part  of  the  purchase-money,  nor  ^ggxxN 
was  it  in  any  way  extinguished.     An  issue  was  not  at  «• 

all  necessary  to  ascertain  the  value  of  this  Appellant's 
leaseholds,  as  there  was  sufficient  evidence  of  that 
before  the  Court ;  but  if  the  further  investigation  of 
the  value  was  material  to  the  decision  of  the  cause,  it 
might  be  more  correctly  and  conveniently  prosecuted 
before  a  Master  of  the  Court.  Chambers  himself  ad- 
mitted, in  his  letter  to  Messrs.  Macartney^  that  the 
property  was  not  merely  worth,  but  a  good  security 
for  4000  /. ;  but  witnesses  proved  it  to  be  worth  much 
more,  for  they  showed  that  the  net  profit  rent  in  1819 
was  440  /.,  and  there  remained  then  about  45  years 
to  run  of  the  leases  of  1804,  so  that  6,300  / ,  at  which 
some  of  the  witnesses  estimated  the  value  of  the 
Appellant's  interest;  was  a  moderate  estimate. 

The  proper  points  for  consideration  in  this  case 
are,  first,  whether  Chambers  purchased  the  property 
as  the  agent  of  the  Appellant ;  secondly,  whether,  in 
case  there  was  no  express  agency,  it  was  competent  for 
Chambers  to  be  the  purchaser  of  his  client's  property 
for  his  own  benefit ;  and  thirdly,  whether  the  Appel- 
lant's equity  is  barred  by  lapse  of  time. 

It  is  not  too  much  to  infer  from  the  admissions  of 
Chambers  in  his  conversations  with  the  Appellant  and 
his  friends  soon  after  the  sale,  aind  also  from  his  pre- 
vious application  to  the  sheriff  on  behalf  of  the  Appel- 
lant to  postpone  it,  that  he  was  acting  as  his  agent 
and  friend.  But  all  doubt  on  that  point  is  removed 
by  the  evidence  of  Mr.  Sinclair,  who,  according  to  the 
admission  of  Chambers  himself,  is  a  gentleman  of 
great  respectability.  He  positively  swore  that,  at  the 
sale  and  immediately  after  it,  Chambers  said  the  pur- 
chase was  for  Mr.  Austin.     By  this  evidence  a  case  of 
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1837.       express  agency  was  clearly  proved.     If  a  Court  ought 
^  to  be  satisfied  with  that  evidence,  the  decree  giving 

V.  the  benefit  of  the  purchase  to  Chambers y  subject  to 

inquiry  as  to  the  value,  is  erroneous,  for,  in  equity, 
an  agent  employed  to  purchase  an  estate  is  considered 
as  a  trustee  for  his  principal,  Lees  v.  Nuttall  {a) ;  and 
as  an  agent  the  Respondent  can  derive  no  benefit 
from  the  Statute  of  Frauds.  Should  the  House,  how- 
ever, be  of  opinion  that  agency  was  not  sufficiently 
proved,  that  question  might  properly  be  referred  for 
further  inquiry. 

It  appeared  from  the  evidence,  and  it  was  not 
denied  by  Chambers^  that  up  to  the  time  of  the  sale 
he  was  the  attorney  and  confidential  professional 
adviser  of  the  Appellant,  and  that  very  shortly  after 
the  sale  he  acted  for  him  professionally.  Is  it  to 
be  presumed  that  the  relation  of  solicitor  and  client 
ceased  during  the  time  of  the  sale  ?  That  was  the 
time  that  the  client  most  required  the  aid  of  his  soli- 
citor^  and  there  is  no  reason  for  assuming  that  that 
relation  was  not  then  subsisting  between  those  parties. 
The  Appellant's  friends  present  at  the  sale,  knowing 
that  Chambers  was  his  solicitor,  were  satisfied,  on  see- 
ing him  there,  that  he  attended  for  the  Appellant,  and 
therefore  they  made  no  bidding.  Then,  if  the  relation 
of  solicitor  and  client  was  subsisting,  the  purchase  by 
the  solicitor  is  void  as  against  the  client,  and  it  does 
not  make  any  difference  that  this  was  a  sale  by  public 
auction,  or  that  the  consideration  was  equal  to  the 
value ;  Ex  parte  James  (6).  The  policy  of  justice 
will  not  endure  a  purchase  by  a  solicitor  of  his 
client's  property :  he  must,  at  all  events,  first  denude 
himself  of  that  character.     The  principles  of  equity 

(a)  1  Russ.  &  Myh  53,  and  2  Myl.  k  K.  Si 9.         (b)  8  Ves.  337. 
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are  most  strongly  laid  down  on  this  point  in  the  case        iss?. 
last  referred  to,  and  also  in  Hall  v.  Hallet  (c)  and      ^'    ' 

^  ^  Austin 

BvUkley  v.  fVilfiyrd  (d).  ^    v. 

Lapse  of  time  cannot  secure  the  benefit  of  this 
purchase  to  Mr.  Chambers  under  the  circumstances  as 
proved  or  admitted.  The  Appellant  claimed  imme- 
diately after  the  sale,  and  never  ceased  to  claim  the 
restitution  of  this  property,  as  appeared  by  his  notices 
to  the  tenants,  the  two  other  Respondents,  and  by  other 
evidence  in  the  cause.  Besides,  only  ten  years  elapsed 
before  the  Respondent  filed  his  bill ;  his  embarrass- 
ments continued  all  that  time ;  there  was  therefore  no 
acquiescence,  and  there  has  been  no  loss  of  evidence. 
Upon  all  these  grounds  the  decree  in  this  case  ought 
to  have  been  in  the  terms  of  the  prayer  of  the  bill, 
that  the  purchase  be  set  aside,  or  that  the  purchaser 
be  declared  a  trustee  thereof  for  the  Appellant. 

Mr.  Pemberton  and  Mr.  J.  Russell  for  the  Re- 
spondent Chambers. 

This  was  a  purchase  made  openly  at  a  public  sale, 
and  there  was  no  fraud  in  the  transaction  to  impair 
the  validity  of  the  assignment  from  the  sheriff  to  Mr. 
Chambers.  The  case  set  up  by  the  Appellant  is  incon- 
sistent with  the  facts  as  proved ;  and,  independent  of 
proofs,  it  is  incredible  that  Mr.  Chambers  would  incur 
the  risk  of  advancing  2,500/.  for  the  Appellant,  besides 
the  debt  of  1,200/.  due  on  his  own  execution,  without 
any  security  or  previous  arrangement  whatsoever. 
The  bill  alleged  that  some  friends  of  Austin^  present 
at  the  auction,  would  have  bid  6,000/.  for  his  interest, 
if  it  had  not  been  for  the  alleged  arrangement  that  Mr* 
Chambers  was  to  purchase  it  in  trust  for  him.     There 

(c)  1  Cox,  141.  (d)  Ante,  Vol.  ii.  p.  loa. 
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18S7.  was  DO  evidence  of  that  allegation;  it  is  an  unfounded 
Austin  ^^  fabricated  story.  It  is  absurd  to  suppose  that 
Mr.  Chambers  would  enter  into  an  arrangement  by 
which  he  was  to  advance  2,600/.  forthwith,  and  be 
left  to  abide  by  his  purchase  if  it  turned  out  to  be  a 
losing  speculation,  but  if  profitable,  to  give  up  the 
benefit  of  it  The  whole  of  the  evidence  is  consist- 
ent  with  Mr.  Chambers'  answer,  that  he  was  at  the 
sale  to  protect  his  own  interest,  and  for  that  purpose 
he  found  it  necessary  to  bid  above  the  prior  execution 
creditors.  But  he  was  not  in  love  with  his  bargain,  and 
he  was  ready  to  give  it  up  on  being  paid  what  he 
advanced,  and  what  was  justly  due  to  him.  Mr.  Sin* 
dairy  who  deposed  to  the  effect  of  conversations  he  had 
with  Mr.  Chambers,  may  be  a  very  respectable  man, 
but  liable,  like  all  other  men,  to  mistakes ;  he  may 
have  the  impression,  which  the  Appellant  stated  his 
other  friends  had,  that  Mr.  Chambers  was  at  the  sale  on 
behalf  of  Austin.  But  their  impressions  do  not  prove 
the  fact.  The  depositions  of  Mr.  Sinclair  were  im- 
properly received,  as  the  conversations  to  which  he 
spoke  were  not  properly  put  in  issue  by  the  bill.  The 
reading  of  them  at  the  hearing  below  was  objected  to, 
but  the  objection  was  overruled.  Mr.  Chambers  has 
appealed  against  the  admission  of  that  evidence. 

There  is  no  l^al  evidence  of  the  alleged  trust, 
and  if  the  evidence  offered  for  that  purpose  were  ad- 
missible, it  would  not  be  sufficient  to  prevail  against 
the  positive  denial  by  Mr.  Chambers  in  his  answer.  To 
hold  that  a  trust  existed  here  would  be  repealing  the 
Statute  of  Frauds.  Agency,  it  is  true,  may  be  proved 
by  parol  testimony,  though  a  trust  of  lands  cannot ; 
but  then  it  is  said,  if  the  agency  were  proved,  the 
trust  would  result  by  operation  of  law.  But  here 
agency  was  not  l^ally  proved,  and  therefore  the 
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case  of  Lee$  v.  Nuttall  relied  on  for  the  Appellant,  1837. 
IS  not  applicable  to  this  case;  but  the  case  of  Austin 
Bartlett  v.  Pickersgill  (e)  is  quite  in  point.     There  v- 

the  purchase-money  being  paid  by  one  person,  parol 
testimony  to  show  that  the  purchase  was  made  by  him 
in  trust  for  another,  was  rejected.  And  upon  the  autho- 
rity of  that  and  other  cases,  the  rule  has  been  well  laid 
down  by  Sir  Edward  Sugden^  in  his  book  on  Vendors 
and  Purchasers  (/*),  "  Where  a  man  employs  another 
by  parol,  as  an  agent,  to  buy  an  estate,  who  buys  it  ac- 
cordingly, and  no  part  of  the  purchase-money  is  paid 
by  the  principal,  and  there  is  no  written  agreement, 
he  cannot  compel  the  agent  to  convey  the  estate  to 
him,  as  that  would  be  directly  in  the  teeth  of  the 
Statute  of  Frauds."  In  all  the  communications  from 
the  Appellant  to  Mr.  Chambers  from  1819  to  the  time 
of  filing  the  bill,  there  was  no  allegation  of  an  agree- 
ment by  Mr.  Chambers  to  act  as  his  agent  at  the 
sale ;  he  alleged  that  Chambers^  made  the  purchase 
in  trust  for  him,  but  not  that  he  agreed  to  purchase 
as  his  agent. 

This  having  been  a  purchase  at  a  public  sale,  by 
tlie  highest  bidder,  it  is  not  necessary  to  prove  that 
full  consideration  was  given,  and  the  rule  applicable 
to  purchases  by  solicitors  and  others,  placed  in  con^ 
fidential  relations,  is  not  applicable  to  a  purchase 
from  the  sheriff  acting  in  behalf  of  execution  credi- 
tors, at  a  sale  over  which  the  client  had  no  control^ 
even  if  the  relation  of  solicitor  and  client  did  then 
subsist  between  those  parties.  The  client  was  not  the 
vendor,  and  here  there  was  no  dealing  with  him.  The 
cases  of  Hall  v.  Hallety  and  Bulkley  v.  Wilfordy  have 
no  application  to  the  present.     Lord  Eldon  laid  down 

(f)  1  Cox,  15.  S.  C.  1  Eden,  515.        (/)  and  Vol.  p.  139,  9th  edit. 
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1837.  the  principle  in  Montesquieu  v.  Sandys  (^f),^  where 
"^^^^j '  he  said,  **  Whatever  may  be  the  conclusion,  ,with 
V.  regard  to  the  capacity  to  purchase,  of  a  person  having 
acted  in  the  relation  of  an  attorney,  and  who,  if  not 
continuing  so  to  act,  has  by  means  of  his  transactions 
while  holding  that  character,  acquired  at  the  expense 
of  his  client  a  knowledge  of  his  property,  the  rule  is 
clear,  if  the  attorney,  in  the  course  of  his  client's 
transactions,  has  acquired  a  knowledge  of  the  value  of 
the  property  which  the  client  has  not," — (which  was 
not  the  fact  in  this  case,) — "  and  with  that  know- 
ledge, makes  a  representation,  and  a  proposal  to  pur- 
chase as  of  a  certain  value ;  that,  which  he  knows 
to  be  of  much  higher  value,  &c.  the  duties  attached  to 
that  relation,  requiring  him  not  to  make  it,  unless 
he  knew  the  value/'  A  representation  so  made  would 
be  either  negligence  or  misconduct.  These  observa- 
tions are  applicable  to  a  private  purchase  by  a  solicitor 
directly  from  his  client,  but  they  show  that  this  trans- 
action between  Mr.  Chambers  and  the  execution  cre- 
ditors of  Au^tin^  who  had  as  much  knowledge  of  the 
jproperty  sold,  as  Mr.  Chambersy  if  not  more,  does  not 
fall  within  the  rule. 

Lapse  of  time,  although  it  would  not  avail  in  case 
of  a  trust,  is  most  material  here.  The  value  of  this 
property,  which  was  not  more  than  the  consideration 
given  for  it  in  1819,  has  been  much  increased,  first, 
by  the  death  of  the  jointress  in  1820,  and  from  that 
time,  by  the  improvements  made  on  it  by  Mr.  CAam- 
hersj  and  also  by  the  tenants,  by  his  encouragement,  as 
well  as  by  the  leases  obtained  by  payment  of  large 
fines.  Austin  lay  by  during  the  ten  years,  while  these 
improvements  were  going  on,  and  then  he  claimed 
the  benefit  of  them.     Even  where  the  parties  are 

{g)  i8  Vci.  307. 
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in  a  confidential  relation,  a  court  of  equity  will  not        i837. 
countenance  a  stale  claim  by  a  party  after  lying  by      "^j;;;^ 
80  long,  with  notice  of  his  rights.     Gregory  v.  Gre-    ^    v, 
gory  CA),  Lord  Selsey   v.    Rhodes  (i),    Champion  v. 
Righy  {k).  If  this  were  a  bill  for  the  specific  perform- 
ance of  a,  contract  to  purchase,  one  year  after  refusal 
to  perform  would  be  a  bar  to  the  suit.  Watson  v. 
Reed  (J).    The  same  principle  applies  to  a  bill  to  set 
aside  a  purchase.     After  a  lapse  of  ten  years,  it  is 
impossible  to  restore  the  parties  to  the  situation  in 
which  they  would  have  been,  if  the  Appellant  had 
prosecuted  his  claim  while  the  transaction  was  recent, 
and  therefore  a  court  of  equity  ought  not  now  to  inter- 
fere against  the  legal  title. 

Mr.  Knight  J  in  reply : — If  it  be  material  to  the  deci- 
sion of  this  case  to  ascertain  the  agency  of  Chambers 
in  this  purchase,  and  this  House  should  be  of  opinion 
that  this  record  does  not  afford  the  means  of  affirm- 
ing it,  that  may  be  a  proper  question  to  be  sent  for 
trial  before  a  jury ;  all  the  necessary  witnesses  are 
still  living.     But  it  is  submitted  that  the  House  will 
not  consider  the  question  of  agency  of  so  much  im- 
portance, in  as  much  as  the  relation  of  solicitor  and 
client  is  so  clearly  made  out  as  subsisting  during  the 
whole  of  this  transaction,  and  on  that  ground  alone  this 
purchase  cannot  be  allowed  to  stand  against  the  Ap- 
pellant.  Upon  that  point,  even  if  the  transaction  were 
ever  so  fair,  and  the  consideration  went  to  the  full  value, 
instead  of  being  so  very  inadequate,  every  part  of  Lord 
Mldon's  judgments  in  ex  parte  James^  in  his  best  days, 
and  in  Bulkleyy.  Wilfordj  the  last  judgment  delivered 
by  that  most  learned  Lord,  are  worthy  of  attention. 

(A)  Coop.  201.  (i)  a  S.  A:  S.  41. 

(k)  1  Ru88.  &  Myl.  539.  (0  1  Russ.  &  Myl.  336. 


V. 

Chambers. 


ao  .  CASES  IN  THE  HOUSE  OF  LORDS. 

1837.  There  is  no  ground  for  saying  that  this  Appel- 

AusTiH  lant's  equity  was  barred  by  lapse  of  time.  He  made 
his  claim  on  Mr.  Chambers  immediately  after  the  sale, 
and  he  repeated  it  constantly  by  himself  and  his 
friends;  he  gave  all  the  Respondents  notice  of  his 
intention  to  dispute  Mr.  Chambers*  right  to  hold  the 
property ;  in  feet,  he  never  ceased  to  make  his  claim, 
although,  in  consequence  of  his  embarrassments,  he 
was  not  able  to  urge  it  effectually  until  1829,  having 
been  in  prison  a  great  part  of  the  time,  and,  while 
he  was  not,  concealing  himself  from  his  creditors. 
In  the  cases  referred  to  on  that  point  there  was  such 
a  lapse  of  time  as  amounted  to  acquiescence,  there 
being  a  lapse  of  18  years  in  Champion  v.  Rigby, 
besides  a  doubtful  equity ;  1 7  years  in  Lord  Selsey  v. 
Rhodes;  and  18  years  in  Gregory  v.  Gregory.  In 
the  last.  Sir  William  Grant j  M.R.  said,  '^  In  all  the 

* 

cases  in  which  length  of  time  has  not  been  allowed 
to  operate  against  the  title  to  relief,  it  has  been 
shown  that  there  has  been  a  continuance  of  the  ctr- 
cumstances  in  which  the  transaction  first  took  place^ 
as  of  the  distress  of  the  parties^  ^c."  (m) ;  words  which 
exactly  describe  the  present  case.  There  is  no  case  in 
which  1 0  years  is  held  a  bar. 

But  then  it  is  urged  that  third  parties  would  be 
damaged  if  this  purchase  were  to  be  set  aside  or  de- 
clared to  be  in  trust  for  the  Appellant,  and  that  large 
sums  have  been  expended  on  improvements  in  the 
lands  by  Chambers  and  the  tenants.  The  apprehension 
of  injury  to  the  tenants  is  groundless,  as  Mr.  Austin 
does  not  intend  to  disturb  them;  and,  besides,  for  their 
protection^  an  intimation  may  be  given  in  any  order 
made  by  this  House,  by  which  the  Appellant  will 

(m)  Coop.  104. 
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readily  abide.    As  to  any  expenditure  by  Mr.  Cham-        i837. 
hers  himself,  he  took  care,  being  aware  of  the  un-      Austin 
soundness  of  his  title  to  retain  the  purchase,  to  take    ^    v. 
covenants  for  his  security  in  the  assignment  from  the 
sheriff.  What  Lord  Chancellor  Clare  said,  in  Kenney 
V.  Brovme  (n),  is  not  inappropriate  to  the  defence  in 
this  case :  *'  As  to  the  equity  arising  from  valuable  and 
lasting  improvements,"  said  his  Lordship,  **  I  do  not 
consider  that  a  man  who  is  conscious  of  a  defect  in  his 
title,  and  with  that  conviction  on  his  mind  expends  a 
sum  of  money  in  improvements,  as  entitled  to  avail 
himself  of  it.     If  the  person  really  'entitled  to  the 
estate  will  encourage  the  possessor  of  it  to  expend 
his  money  in  improvements,  or  if  he  will  look  on  and 
suffer  such  expenditure,  without  apprising  the  party  of 
his  intention  to  dispute  his  title,  and  will  afterwards 
endeavour  to  avail  himself  of  such  fraud ;  upon  the 
ground  of  fraud,  the  jurisdiction  of  a  court  of  equity 
will  clearly  attach  upon  the  case.     But  does  it  follow 
from  thence,  that  if  a  man  has  acquired  an  estate  by 
rank  and  abominable  fraud,  and  shall  afterwards  ex- 
pend his  money  in  improving  the  estate,  that  therefore 
he  shall  retain  it  in  his  hands  against  the  lawful  pos- 
sessor ?    If  such  a  rule  shduld  prevail,  it  will  certainly 
justify  a  proposition  which  I  once  heard  stated  at  the 
bar  of  the  Court  of  Chancery,  that  the  common  equity 
of  this  country  was  to  improve  the  right  owner  out  of 
the  possession  of  his  estate." 

The  Lord  Chancellor: — ^There  are  some  parts  of 
this  case  on  which  your  Lordships'  judgment  will  turn, 
into  which  your  Lordships  cannot  enter,  as  I  conceive, 
without  looking  carefully  into  the  evidence.    There 

(n)  3  Ridgeway,  Pari.  Cas.  46a ;  see  ^.$10- 
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1837.       are,  however,  other  parts  on  which  I  am  of  opinion 

""'    '      you  will  entertain  no  doubt.     It  appears  to  me  very 

V.         clear  that  the  attention  of  the  Court  below  could  not 

HAMBERs.    ^^^^  been  drawn  to  the  way  in  which  the  second 

decree  is  framed.    The  main  object  of  it  was  to  direct 

an  inquiry  as  to  the  value  of  the   property.     The 

question  of  value  is  not,  as  I  conceive,  material  to 

decide  the  case.     The  bill  did  not  ask  to  set  aside  the 

sale  for  undervalue.     In  neither  of  two  views  of  the 

case  is  the  question  of  value  material. 

The  circumstances  brought  under  your  Lordships' 
consideration,  as  to  the  other  two  points,  require  a 
minute  examination  of  the  evidence.  This  is  not  a 
case  strictly  between  vendor  and  purchaser,  but  one 
in  which  the  vendor  is  acting  through  the  agency  of 
the  sheriff,  and  therefore  it  differs  from  a  case  in 
which  the  transaction  is  directly  between  the  person 
who  sells  and  the  person  who  buys.  Your  Lordships 
keeping  that  distinction  in  view,  cannot  fail  to  come 
to  a  satisfactory  conclusion  on  the  question. 

Lord  Brougham  said  he  entirely  agreed  with  his 
noble  and  learned  friend,  that  the  question  of  value 
was  not  material,  and  that  it  was  necessary  to  look 
into  the  evidence  on  the  question  of  agency. 


jd^is  ^^^  Lord  Chancellor,  after  stating  the  outline  of 

the  case,  said,  that  Austin  being  indebted  to  several 
persons,  they  put  writs  of  execution  against  his  pro- 
perty in  the  county  of  Donegaiy  into  the  hands  of  the 
sheriff,  who  gave  public  notice  that  he  would  proceed 
to  sell  on  a  day  named.  Mr.  Chamber s^  wlio  was  the 
attorney  and  professional  adviser  of  Mr.  Austin,  ap- 
plied to  the  sheriff  to  postpone  the  sale.  The  sheriff 
did  not  comply,  having  previously  complied  with  a 
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similar  request,  and  he  sold  the  property,  and  Mr.  ^^37. 
Chambers,  being  the  highest  bidder,  was  declared  the  Austin 
purchaser,  for  a  sum  which  was  sufficient  to  pay  off  the 
executions  before  his  own.  After  Chambers  became  the 
purchaser  he  renewed  the  leases  from  Lord  Donegal, 
the  landlord,  and  also  renewed  their  leases  to  the  two 
Respondents,  tenants  who  held  under  Atistin.  They 
had  notice  of  Austin's  intention  to  dispute  Chambers' 
right  to  retain  the  property.  The  cause  was  twice 
heard,  [His  Lordship  read  both  the  decrees.]  The  first 
decree  gave  Mr.  Chambers  the  benefit  of  his  contract 
by  dismissing  the  plaintiflTs  bill.  The  second  decree 
directed  an  issue  to  ascertain  the  value  of  the  plain- 
tiff's interest  ul  the  lands  at  the  time  of  the  sale,  sub- 
ject to  his  wife's  jointure,  and  after  giving  Chambers 
credit  for  what  he  paid  the  sheriff  with  the  costs,  and 
for  his  own  judgment  vested  in  Mr,  Beresford,  and  for 
the  monies  paid  by  him  for  rent,  costs,  and  fines  to  the 
landlord.  Whatever  may  be  the  rights  of  the  parties, 
it  appears  to  me  that  this  decree  is  not  in  that  shape 
in  which  the  rights  to  be  adjudicated  on  can  be  ascer- 
tained. If  Mr.  Chambers  was  placed  in  a  situation 
which  did  not  entitle  him  to  become  the  purchaser  at 
all,  as  he  appears  to  me  to  have  been,  the  question 
will  be  whether  your  Lordships  will  not  think  it  expe- 
dient to  reverse  both  the  decrees.  To  frame  the  order 
which  your  Lordships  ought  to  make,  will  require 
deliberation,  and  for  that  purpose  I  think  the  con- 
sideration of  this  case  must  be  postponed. 

Lord  Brougham  agreed  that  the  decrees  could  not 
stand  as  they  were. 


The  Lord   Chancellor:— My  Lords,  this  case  was        isss; 
argued  a  considerable  time  ago  before  your  Lordships ;    ^"^"*^ 
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1837.  are,  however,  other  parts  on  which  I  am  of  opinion 

""'    '  you  will  entertain  no  doubt.     It  appears  to  me*  very 

V.  clear  that  the  attention  of  the  Court  below  could  not 

iiAMBEtts.  j^^^^  j^^^^  drawn  to  the  way  in  which  the  second 

decree  is  framed.  The  main  object  of  it  was  to  direct 
an  inquiry  as  to  the  value  of  the  property.  The 
question  of  value  Is  not,  as  I  conceive,  material  to 
decide  the  case.  The  bill  did  not  ask  to  set  aside  the 
sale  for  undervalue.  In  neither  of  two  views  of  the 
case  is  the  question  of  value  material. 

The  circumstances  brought  under  your  Lordships' 
consideration,  as  to  the  other  two  points,  require  a 
minute  examination  of  the  evidence.  This  is  not  a 
case  strictly  between  vendor  and  purchaser,  but  one 
in  which  the  vendor  is  acting  through  the  agency  of 
the  sheriff,  and  therefore  it  differs  from  a  case  in 
which  the  transaction  is  directly  between  the  person 
who  sells  and  the  person  who  buys.  Your  Lordships 
keeping  that  distinction  in  view,  cannot  fail  to  come 
to  a  satisfactory  conclusion  on  the  question. 

Lord  Brougham  said  he  entirely  agreed  with  his 
noble  and  learned  friend,  that  the  question  of  value 
was  not  material,  and  that  it  was  necessary  to  look 
into  the  evidence  on  the  question  of  agency. 
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^^A  ^^^  Lord  Chancellor,  after  stating  the  outline  of 

the  case,  said,  that  Austin  being  indebted  to  several 
persons,  they  put  writs  of  execution  against  his  pro- 
perty in  the  county  of  Donegal^  into  the  hands  of  the 
sheriff,  who  gave  public  notice  that  he  would  proceed 
to  sell  on  a  day  named.  Mr.  Chamber s^  who  was  the 
attorney  and  professional  adviser  of  Mr.  Austiny  ap- 
plied to  the  sheriff  to  postpone  the  sale.  The  sheriff 
did  not  comply,  having  previously  complied  with  a 
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similar  request,  and  he  sold  tlie  property,  and  Mr.  ^^37. 
Chambers^  being  the  highest  bidder,  was  declared  the  Austin 
purchaser,  for  a  sum  which  was  sufficient  to  pay  off  the 
executions  before  his  own.  After  Chambers  became  the 
purchaser  he  renewed  the  leases  from  Lord  Donegal^ 
the  landlord,  and  also  renewed  their  leases  to  the  two 
Respondents,  tenants  who  held  under  Austin.  They 
had  notice  of  AustirCs  intention  to  dispute  Chambers 
right  to  retain  the  property.  The  cause  was  twice 
heard.  [His  Lordship  read  both  the  decrees.]  The  first 
decree  gave  Mr.  Chambers  the  benefit  of  his  contract 
by  dismissing  the  plaintiflTs  bill.  The  second  decree 
directed  an  issue  to  ascertain  the  value  of  the  plain- 
tifi^s  interest  in.  the  lands  at  the  time  of  the  sale,  sub- 
ject to  his  wife's  jointure,  and  after  giving  Chambers 
credit  for  what  he  paid  the  sheriff*  with  the  costs,  and 
for  his  own  judgment  vested  in  Mr.  Beresfordj  and  for 
the  monies  paid  by  him  for  rent,  costs,  and  fines  to  the 
landlord.  Whatever  may  be  the  rights  of  the  parties, 
it  appears  to  me  that  this  decree  is  not  in  that  shape 
in  which  the  rights  to  be  adjudicated  on  can  be  ascer- 
tained. If  Mr.  Chambers  was  placed  in  a  situation 
which  did  not  entitle  him  to  become  the  purchaser  at 
all,  as  he  appears  to  me  to  have  been,  the  question 
will  be  whether  your  Lordships  will  not  think  it  expe- 
dient to  reverse  both  the  decrees.  To  frame  the  order 
which  your  Lordships  ought  to  make,  will  require 
deliberation^  and  for  that  purpose  I  think  the  con- 
sideration of  this  case  must  be  postponed. 

Lord  Brougham  agreed  that  the  decrees  could  not 
stand  as  they  were. 


The   Lord   Chancellor:— My  Lords,  this  case  was       issb: 
argued  a  considerable  time  ago  before  your  Lordships ;    ^"i"*^  ^^' 
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1838.  and,  although  further  consideration  was  postponed, 

'T"^^    '  vet  on  one  or  two  points  of  the  case  your  Lordships 

V.  seemed  to  entertain  no  doubt.     There  were  two  de- 

HAiiBERs.  ^j.ggg  Qf  |.jjg  CQurt  of  Chancery  in  Ireland^  one  made 

on  the  original  hearing,  and  another  on  a  rehearing ; 
and  I  think  your  Lordships  were  of  opinion  that 
neither  of  those  decrees  could  stand ;  but  your  Lord- 
ships reserved  the  final  adjudication  of  the  case, 
for  the  purpose  of  considering  what  ought  to  be 
the  decree  to  be  substituted  in  the  place  of  those 
which  it  was  your  Lordships'  opinion  ought  to  be 
reversed. 

My  Lords,  this  case  arose  out  of  a  very  short  trans- 
action. It  appears  that  Mr.  Austin  was  entitled  to  a 
leasehold  interest  in  certain  lands  in  Ireland ;  he  was 
very  much  indebted ;  there  were  several  judgments 
out  against  him,  and  the  writs  of  execution  were  in 
the  hands  of  the  sheriff.  It  appears  that  he  had  em- 
ployed Mr.  Chambers  as  his  attorney  for  several  years 
— upon  that  there  was  no  dispute.  Mr.  Chambers  had 
an  execution,  but  he  was  not  the  party  who  was  seek- 
ing to  enforce  a  sale ;  there  were  other  execution  cre- 
ditors who  were  seeking  to  enforce  it.  Mr.  Austin 
was  very  desirous  of  preventing  the  sale  from  taking 
place ;  and  one  fact,  of  which  there  was  no  dispute, 
was,  that  he  applied  to  the  sheriff  to  postpone  the 
sale,  and  Mr.  Chambers  certainly  did  co-operate  with 
him  in  endeavouring  to  induce  the  sheriff  to  postpone 
it.  The  other  creditors,  however,  would  not  consent, 
and  there  was  no  postponement.  There  was  a  post- 
ponement from  a  former  day ;  but  the  sheriff  being 
called  on  by  the  other  creditors  on  the  second  occa- 
sion to  perform  his  duty,  and  feeling  that  he  had  no 
discretion,  proceeded  to  sell.  One  of  the  creditors 
bid  a  certain  sum ;  that  was  a  creditor  who  had  a 
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claim  anterior  to  the  claim  of  Mr.  Chamhersy  but  it       i838. 
was  very  much  less ;  and  it  has  been  admitted  on  all      T^' 

t        1  1  P     1  Austin 

hands,  that  the  value  of  the  property  was  more  than  v. 

sufficient  to  cover  his  demand.  Mr.  Chambers  then  «^*«»»^*»- 
bid  a  higher  sum,  and  he  was  declared  the  purchaser 
of  the  property,  and  the  sheriflF  made  the  assignment 
to  him.  This  took  place  in  the  year  1819.  Mr.  Aus- 
tiuy  it  appears,  immediately  after  this  sale  called  on 
Mr.  Chambers  to  re-assign  the  property  to  him,  in- 
sisting that  he  had  a  right  to  the  bene6t  of  this  pur- 
chase, and  that  Mr.  Chambers  was  not  entitled  to 
retain  it  for  his  own  benefit.  Mr.  Chambers  at  that 
time  seemed  very  willing  to  comply ;  it  does  not  ap- 
pear that  he  consented  as  a  matter  of  right,  but  at  the 
same  time  he  had  no  difficulty  in  saying  that  if  he  were 
paid  all  he  had  a  right  to  receive,  he  should  not  wish 
to  retain  the  property.  In  the  year  1820  Mrs.  Austin 
died.  She  had  a  contingent  interest  by  way  of  join- 
ture upon  this  property,  which,  if  she  had  survived 
Mr.  ATistiUj  would  of  course  have  very  much  dimi- 
nished its  value,  and  her  death  made  the  property  of 
course  so  much  more  valuable  to  the  purchaser.  The 
result  was,  that  nothing  was  done  till  a  bill  was  filed 
in  1829,  which  was  10  years  after  this  question  arose; 
and  one  point  in  the  cause  was  undoubtedly  the  length 
of  time  which  elapsed  from  the  time  Mr.  Austin^s 
title  accrued,  when  the  sale  took  place,  until  the 
period  when  he  filed  his  bill  to  call  in  question  this 
purchase  by  Mr.  Chambers. 

My  Lords,  the  case  came  on  to  be  heard  before  the 
CJourt  of  Chancery  in  Ireland^  in  1832,  and  the  first 
order  was,  that  "  upon  Mr.  Chambers  undertaking  to 
execute  a  general  release  of  all  demands  to  Mr. 
Austin^  and  to  have  satisfaction  entered  on  the  record 
of  the  judgment  obtained   against  him  by  Messrs. 

D  2 
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1858.       himself;  that  he  was  a  judgment  creditor;  that  he 
'^^J^      had  a  right  to  attend  the  sale,  and  had  a  right  to 
V.  purchase,  and  that  he  was  acting  in  the  character 

of  judgment  creditor.  If  'he  was  not  acting  with  a 
view  to  the  interests  of  his  client,  who  had  been  his 
client  before,  land  was  his  client  afterwards,  he  had  a 
right,  undoubtedly,  to  throw  off  his  character  of  soli- 
citor at  that  particular  time,  and  to  exercise  the  right 
which  belonged  to  him  in  another  character. 

My  Lords,  the  bill  alleges  that,  prior  to  the  sale, 
Mr.  Austin  desired  Mr.  Chambers  to  attend,  and  bid 
and  buy  for  him.  This  Mr,  Chambers  positively 
denies.  One  witness  (Mr.  Sinclair)  proves  it,  and 
proves  it  in  this  way ;  that  after  the  sale,  or  at  the 
time  of  the  sale,  Mr.  Chambers  made  an  arrangement 
with  the  sheriff,  and  afterwards  stated  that  he  had 
bid  for  Mr.  Atistinj  and  that  Mr.  Austin  was  the 
purchaser,  and  that  he  had  bid  for  him,  and  was  his 
agent  in  the  purchase.  Now  the  bill  charges,  that 
the  defendant  had  admitted  that  he  had  purchased 
for  his  client,  Mr.  Austin^  but  it  does  not  charge 
that  he  had  said  so  to  a  witness  of  the  name  of 
Sinclair.  If  the  bill  had  charged  that  he  had  said 
so  to  Mr.  Sinclair^  the  defendant  would  have  had  an 
opportunity  of  cross-examining  Mr.  Sinclair^  or  of 
examining  other  persons  who  were  present  at  the  time, 
if  any  person  could  be  found  who  would  dispute  the 
statement  which  Mr.  Sinclair  made  upon  the  subject. 
But  as  this  bill  only  sets  out  as  a  general  allegation, 
that  he  often  said  so,  without  referring  to  any  one 
instance  in  particular,  the  defendant,  of  course,  had 
no  possible  means  of  meeting  the  case  made  upon  the 
evidence.  I  have  had  frequent  occasion,  in  this  house 
and  elsewhere,  to  state  that  where  I  find  evidence  of 
an  admission,  and  that  admission  is  not  put  directly 
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bound  to  do  the  best  he  could  for  his  employer,  could       1 838. 
not  support  a  purchase,  which  he  had  made,  of  his      \   " 
client's  property.  ^    v. 

My  Lords,  I  have  no  hesitation  in  saying,  that  if 
either  of  these  propositions  were  made  out  in  the 
affirmative,  the  Appellant  would  be  entitled  to  recover 
this  property,  making,  of  course,  compensation,  or  re- 
payment rather,  to  Mr.  Chambers,  of  the  monies  which 
he  has  expended  upon  the  property,  it  being  quite 
clear,  according  to  the  doctrine  of  a  Court  of  Equity, 
that  an  agent  or  solicitor,  acting  at  the  time  as  soli- 
citor for  the  vendor,  cannot  himself  purchase  it  for  his 
own  benefit.  That  doctrine  is  so  well  established, 
that  it  is  hardly  necessary  to  refer  to  any  decision  or 
dictum  upon  it ;  but  two  cases  were  referred  to,  Ijees  v. 
Nuttall  {6)  and  Ex  parte  James  (p),  both  which  were 
founded  upon  a  very  long  train  of  former  decisions, 
and  established  that  doctrine,  so  that  it  cannot  by 
any  possibility  be  now  questioned.  Upon  those  two 
points  in  the  case  the  title  of  those  parties  seems  to 
me  to  depend ;  and  if  the  evidence  in  proof  of  either 
of  them  was  clear,  I  should  think  your  Lordships 
would  be  in  a  situation  finally  to  dispose  of  the  ques- 
tion between  the  parties  ;  but  on  looking  very  care- 
fully through  the  evidence,  and  looking  at  the  pleadings 
to  which  that  evidence  is  applied,  it  does  not  appear 
to  me  that  your  Lordships  can  safely  proceed  finally 
to  adjudicate  upon  the  rights  of  the  parties. 

My  Lords,  it  is  quite  clear  that  Mr.  Chambers  had 
been,  before  the  sale,  the  attorney  of  Mr.  AtLstin,  and 
it  is  quite  clear  that  he  afterwards  acted  as  his 
attorney ;  but  he  denies  in  his  answer,  that  upon  this 
transaction,  with  reference  to  this  sale,  he  acted  as 
Mr.  Austin's  attorney  ;    he  says  he  was  acting  for 

(o)  I  Russ.  &  M.  53.  (p)  8  Ves.  337. 
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1858.       himself;  that  he  was  a  judgment  creditor;  that  he 
'^^^      had  a  right  to  attend  the  sale,  and  had  a  right  to 
V.  purchase,  and  that  he  was  acting  in  the  character 

of  judgment  creditor.  If  'he  was  not  acting  with  a 
view  to  the  interests  of  his  client,  who  had  been  his 
client  before,  land  was  his  client  afterwards,  he  had  a 
right,  undoubtedly,  to  throw  off  his  character  of  soli- 
citor at  that  particular  time,  and  to  exercise  the  right 
which  belonged  to  him  in  another  character. 

My  Lords,  the  bill  alleges  that,  prior  to  the  sale, 
Mr.  Austin  desired  Mr.  Chambers  to  attend,  and  bid 
and  buy  for  him.  This  Mr,  Chambers  positively 
denies.  One  witness  (Mr.  Sinclair)  proves  it,  and 
proves  it  in  this  way ;  that  after  the  sale,  or  at  the 
time  of  the  sale,  Mr.  Chambers  made  an  arrangement 
with  the  sheriff,  and  afterwards  stated  that  he  had 
bid  for  Mr.  Austin,  and  that  Mr.  Austin  was  the 
purchaser,  and  that  he  had  bid  for  him,  and  was  his 
agent  in  the  purchase.  Now  the  bill  charges,  that 
the  defendant  had  admitted  that  he  had  purchased 
for  his  client,  Mr.  Austin^  but  it  does  not  charge 
that  he  had  said  so  to  a  witness  of  the  name  of 
Sinclair.  If  the  bill  had  charged  that  he  had  said 
so  to  Mr.  Sinclair,  the  defendant  would  have  had  an 
opportunity  of  cross-examining  Mr.  Sinclair,  or  of 
examining  other  persons  who  were  present  at  the  time, 
if  any  person  could  be  found  who  would  dispute  the 
statement  which  Mr.  Sinclair  made  upon  the  subject. 
But  as  this  bill  only  sets  out  as  a  general  allegation, 
that  he  often  said  so,  without  referring  to  any  one 
instance  in  particular,  the  defendant,  of  course,  had 
no  possible  means  of  meeting  the  case  made  upon  the 
evidence.  I  have  had  frequent  occasion,  in  this  house 
and  elsewhere,  to  state  that  where  I  find  evidence  of 
an  admission,  and  that  admission  is  not  put  directly 
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in  issue  by  the  pleadings,  so  that  the  party  against        isss. 
whom  it  was  intended  to  be  used  had  no  opportu-      'T^' 

*  ^  Austin 

nity  of  meeting  it  by  other  evidence,  it  would  be  a  _  v. 
most  unjust  thing  to  bind  the  interests  of  the  party 
by  an  admission  so  proved,  and  it  would  be  a  way  of 
giving  facility  for  producing  false  evidence,  and  be 
very  dangerous  and  injurious  to  the  general  interests 
of  suitors. 

As  to  the  time  which  has  elapsed,  I  do  not  conceive 
that  to  be  a  bar.  It  would  require  a  much  longer 
time  to  give  a  title  to  a  party  under  the  circumstances 
alleged ;  whether  truly  alleged  or  not  is  a  matter  which 
must  be  further  investigated  ;  but  the  time  which  has 
elapsed  is  not  in  itself  sufficient  to  bar  the  title,  pro- 
vided the  title  be  correct. 

My  Lords,  the  case  between  the  parties  turns  upon 
these  two  points,  and  what  I  would  suggest  to  your 
Lordships  is  this — provided  Mr.  Chambers  wishes  for 
it ;  if  he  does  not  ask  for  it,  then  it  is  plain  a  decree 
should  be  pronounced,  but  if  he  wishes  to  have  the 
matter  further  investigated,  I  would  recommend  your 
Lordships  to  direct  two  issues  to  be  tried ;  first,  whe- 
ther at  the  time  of  the  purchase  by  Mr.  Chambers  he 
was  acting  as  the  attorney  or  agent  for  Mr.  Austin^ 
with  respect  of  the  matter  of  the  sale  ;  and,  secondly, 
whether  Mr.  Chambers  did  bid  for  and  become  the 
purchaser  of  the  premises  as  the  agent  for,  and  on  be* 
half  of  Mr.  Austin ;  and  that  the  Judge  should  be  at 
liberty  to  indorse  any  special  matter  upon  the  postea. 
If  Mr.  Chambers  wishes  an  opportunity  of  those  two 
issues  being  tried,  I  think,  looking  at  the  evidence  as 
it  stands,  he  is  entitled  to  that  opportunity  ;  it  is  for 
him  to  consider  whether  he  will  avail  himself  of  that 
permission,  if  your  Lordships  think  it  right  to  give  it 
to  him.      On  the  other  hand,  if  Mr.  Chambers  does 
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1 838.       not  wish  to  avail  himself  of  that  opportunity,  the  order 
Austin       *^^*  ^  should  suggest  to  your  Lordships  is,  that  the 
^     ^-  plaintiff  be  declared  entitled  to  the  benefit  of  the  pur- 

chase  made  by  Mr.  ChamberSy  and  then  that  it  be  re- 
ferred to  the  Court  of  Chancery  in  Ireland  to  frame 
such  a  decree  as  may  be  proper  to  be  framed  upon 
that  declaration.  If  Mr.  Chambers  takes  the  issues  in 
the  affirmative,  if  he  wishes  to  try  either  of  those 
issues,  your  Lordships'  order  in  that  case  will  be  for 
those  issues,  and  for  the  Court  of  Chancery  in  Ireland 
to  give  such  directions  as  may  be  necessary  in  order 
to  try  those  issues.  If  Mr.  Chambers  says  he  does 
not  wish  to  have  the  issues  tried,  then  I  would  re- 
commend your  Lordships  to  declare  that  the  plaintiff 
is  entitled  as  against  him  to  the  purchase,  and  then 
the  case  will  go  back  to  the  Court  of  Chancery  in 
Ireland,  for  the  purpose  of  making  the  decree  con- 
sequential upon  that  declaration. 

[Mr.  Chambers  having  elected  to  take  the  issues,  the  order 
made  by  the  House  was,  that  the  cause  be  remitted  to  the 
Court  of  Chancery  in  Ireland,  with  instructions  to  give  the 
necessary  directions  for  the  trial  of  them,  and  for  the  exami- 
nation of  any  particular  person,  or  reading  any  particular 
depositions,  8cc.  on  the  trial.  {See  the  order,  Vol.  70  of  the 
Journals,  p.  737). 

Two  issues,  directed  by  the  said  Court  of  Chancery,  in  the 
terms  stated  ante,  p.  39,  were  tried  in  March  1839,  in  a 
feigned  action  between  Austin  as  plaintiff  and  Chambers  as 
defendant,  before  a  special  jury  of  the  county  of  Donegal, 
and  Chambers  was  examined  as  a  witness  pursuant  to  the 
order  of  the  said  Court.  The  jury  returned  a  verdict  for  Aus- 
tin in  the  affirmative  on  both  issues.  Tlie  cause  was  soon 
afterwards  heard  by  the  Lord  Chancellor  of  Ireland,  on  the 
Judge's  certificate,  and  for  further  directions,  when  a  final 
decree  was  pronounced,  to  the  effect  of  the  prayer  of  the 
Bill.] 
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WRIT  OF  ERROR, 

FROM  THE  COURT  OF  EXCHEQUER  CHAMBER. 

The  Kino,  at  the  Relation  oH  p.  .  ^.^ .    ^ 
Samuel  Dalton    -     -    -    ^^i^uiintij;  m  j^rror. 

Thomas  Johnson     .     -     -     -  Defendant  in  Error. 

A  custom  of  the  city  of  London,  that  when  the  inhabitants  of  Ancient 
any  ward  shall  three  times  elect  and  return  to  the  court  of  Sj^J^* 
mayor  and  aldermen  the  same  person  to  be  alderman^  who  ActofFarlw- 
shall  be  by  the  said  court,  according  to  another  custom  of  ^^^-^^^^ 
the  said  city,  adjudged  on  such  three  returns  not  to  be  a 
fit  person  to  support  the  dignity  and  discharge  the  duties 
of  the  office,  the  mayor  and  aldermen  may  elect  and  admit 
a  fit  person,  being  a  fireeman,  out  of  the  whole  body  of  the 
citizens,  to  be  alderman  of  such  ward,  is  a  valid  custom  in 
law.  Held  (affirming  the  judgment  of  the  Court  below)  that 
this  custom  is  not  abrogated  by  the  Act  11  Geo.  1,  c.  18, 
*'  for  regulating  Elections  within  the  City  of  London/'  by 
which  it  is  enacted,  that  the  right  of  election  of  aldermen, 
&c.  for  the  several  wards  shall  belong  to  freemen  of  the  city, 
being  householders  of  the  wards,  and  to  none  other  whatso^ 
ever  ;  nor  by  the  bye-law  of  the  city,  1 3  Anne,  by  which,  after 
reciting  that  by  the  ancient  custom  of  the  city,  when  any 
ward  became  vacant  of  an  alderman,  the  inhabitants  there- 
of, having  right  to  vote,  were  wont  to  choose  one  person 
only,  being  a  freeman,  to  be  alderman  of  the  ward ;  for 
reviving  that  custom,  it  was  enacted,  that  from  thenceforth 
in  all  elections  of  aldermen  of  the  said  city,  at  the  ward- 
motes, there  shall  be  elected  only  one  able  and  sufficient 
citizen  and  freeman  to  be  returned  to  the  court  of  mayor 
and  aldermen,  which  person  so  elected  shall  be  by  them 
admitted  to  the  office. 

On   quo  warranto  for  exercising   the    office   of  alderman, 
Defendant  pleaded  these  customs,  and  that  M.  S.  being 
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1 839.  three  times  returned  by  the  ward,  and  afterwards  rejected  as 

f^iT^^  unfit  by  the  mayor  and  aldermen,  they  elected  and  admitted 

V.  Defendant.    The  relator  took  issue  on  the  existence  of  the 

JoiiMsoN.  customs,  and  replied  that  M.  S.  was  fit  for  the  oflSce,  upon 

which  issue  was  joined.     Held,  that  the  Judge  at  the  trial, 
after  the  jury  had  found  the  customs,  properly  discharged 
them,  without  consent  of  the  parties,  from  giving  a  verdict 
on  the  issue  as  to  the  fitness  of  M.  S,  for  the  office  of 
alderman. 

Practice.  Although  the  Judges  attend  to  assist  the  Lords,  yet,  if  after 

hearing  the  case  made  for  the  Plaintiff  in  Error  or  for  the 
Appellant,  no  doubt  is  entertained  by  any  of  them  that  the 
judgment  of  the  Court  below  was  right,  their  Lordships 
will  not  hear  the  Defendant  or  Respondent. 


\ 


In  the  month  of  February  1831,  a  vacancy  having 
occurred  in  the  ofiSce  of  alderman  of  the  ward  oi  Port- 
soken,  in  the  city  of  London^  by  the  resignation  of 
Sir  James  ShaWj  a  court  of  wardmote  was  held  for 
the  purpose  of  electing  an  alderman  in  his  place. 
Mr.  Daniel  Whittle  Harvey  and  Mr.  Michael  Scales 
were  candidates,  and  Scales  was  elected  by  a  majority, 
and  returned  in  the  usual  manner  to  the  court  of  lord 
mayor  and  aldermen.  A  petition  against  the  return 
having  been  presented  by  certain  freemen  of  the  city 
interested  in  the  election,  stating  that  Scales  was  not 
a  fit  and  proper  person  to  support  the  dignity  and 
charges  of  the  office,  nor  to  be  admitted  thereto,  the 
court  of  the  mayor  and  aldermen,  after  deliberating  on 
the  petition,  rejected  Scales^  who  thereupon  obtained 
a  mandamus  calling  on  them  to  admit  and  swear  him 
into  the  office  of  alderman.  To  this  mandamus  the 
court  of  the  mayor  and  aldermen  made  a  return,  stating 
the  proceedings,  and  that  in  the  rejection  of  Mr.  Scales 
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they  had  acted  upon  an  ancient  custom  of  the  city  i859. 
(hereinafter  stated).  A  motion  was  then  made  in  the  '  "j^^ ' 
Court  of  King's  Bench  by  Scales  to  quash  the  return,  ^  «• 
but  that  Court  held  it  good  in  law  (a).  He  then 
brought  an  action  against  the  mayor  and  aldermen 
for  a  false  return  to  his  maruUimus.  While  that  action 
was  pending,  the  vacancy  in  the  ward  not  being  filled 
up,  another  election  took  place  in  December  1831, 
when  Mr.  William  Hughes  Hughes  and  Mr.  Scales 
were  the  candidates,  and  the  latter  was  again  elected 
and  returned,  as  before,  to  the  court  of  the  mayor  and 
aldermen,  who  again,  upon  receiving  another  petition 
against  his  fitness,  as  before,  and  acting  on  the  before- 
mentioned  custom,  rejected  him,  and  admitted  Hughes 
to  the  office  of  alderman.  There  was  afterwards  a 
quo  warranto  information  against  Hughes^  calling  on 
him  to  show  by  what  authority  he  exercised  the  office. 
He  did  not  plead  to  the  information,  and  therefore  judg- 
ment o{ ouster  was  pronounced  against  him;  whereupon 
Scales  obtained  a  second  mandamus  from  the  Court  of 
King's  Bench,  commanding  the  court  of  the  mayor  and 
aldermen  to  admit  him  into  the  office,  on  the  ground 
of  his  second  election.  The  court  of  the  mayor  and 
aldermen  made  a  return  to  this  mandamus,  relying,  as 
before,  on  their  right  of  rejection  under  their  custom ; 
and  the  Court  of  King's  Bench,  after  argument,  gave 
its  judgment,  affirming  the  return  (6).  A  third  elec- 
tion for  the  purpose  of  filling  up  the  vacancy  in  the 
ward  took  place  at  a  wardmote  held  in  June  1833, 
when  Mr.  Scales,  and  Mr.  Johnson,  the  Defendant  in 
Error,  were  the  candidates,  and  Scales  was  elected  a 

(a)  The  King  v.  The  Mat/or  and  Aldermen  of  London,  3  Barn. 
Ic  Ad.  255 

(6)  Ibid.  5  Barn,  k  Ad.  333. 
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1839.       third  time;  and  upon  his  application  to  be  admitted, 
TheKiKo     ^^^   ^  petition  against  him,   he  was  a  third  time 

«•         rejected  by  the  court  of  the  mayor  and  aldermen,  who 

J0HM8OH         *f  J  */ 

on  the  29th  of  October  following,  in  pursuance  of 
another  ancient  custom  (hereinafter  stated),  elected 
and  admitted  the  Defendant  in  Error  to  be  alderman 
of  the  said  ward  in  the  place  of  Sir  James  Shaw. 

In  Hilary  Term  1 834,  an  information  in  the  nature 
of  a  quo  warranto  was  filed  against  the  Defendant  in 
Error  on  the  relation  of  Samtiel  Dalton,  an  inhabitant 
of  the  said  ward,  complaining  that  the  Defendant 
exercised  the  office  of  alderman  of  the  city  of  London 
without  any  warrant  or  right  whatsoever. 

To  that  information  the  Defendant  pleaded  three 
pleas.  The  first  plea  was  to  this  effect :  That  the  city 
of  London  is  an  ancient  city,  and  the  citizens  thereof 
a  body  corporate  and  politic :  That  there  are  divers 
wards,  and  amongst  others  the  ward  of  Portsokenj  and 
divers  citizens  and  freemen  called  aldermen,  one  to  each 
ward,  and  the  office  of  alderman  is  one  of  great  trust 
and  pre-eminence  :  That  the  court  of  the  mayor  and 
aldermen  is  held  within  the  said  city,  for  the  purpose, 
amongst  others,  of  admitting  and  swearing  into  the 
office  of  aldermen  persons  duly  elected  and  qualified 
to  fill  the  office :  That  wardmote  courts  are  held  with- 
in the  city  for  the  election,  by  the  inhabitants  of  the 
ward,  of  persons  into  the  office  of  aldermen,  by  virtue 
of  precepts  issued  by  the  lord  mayor,  to  which  precepts 
returns  are  made  into  the  court  of  the  mayor  and  alder- 
men :  That  there  is  an  assembly  called  the  court  of 
common  council,  holden  before  the  mayor  and  alder- 
men, and  the  commons  of  the  city,  which  has  power 
to  make  bye-laws :  That  from  time  immemorial,  until 
the  passing  of  a  bye-law  on  the  1st  of  August,  21 
Jiich.  II.,  whereby  it  was  ordained  that  for  the  future 
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in  the  elections  of  aldermen,  two  honest  and  discreet  1839. 
men  should  be  presented  to  the  mayor  and  aldermen,  r^T^C^ 
so  that  either  of  them  whom  they  should  choose  might  v. 
be  admitted  and  sworn ;  and  also  after  the  passing  ®°"»*o*- 
of  a  bye-law  made  the  15th  of  Aprils  13  Anne^  enti-  Bye-law, 
tied,  "  An  Act  for  reviving  the  ancient  manner  of 
Electing  Aldermen,"  whereby,  after  reciting,  amongst 
other  things,  that  by  the  ancient  usage  and  custom 
of  the  city  of  London^  when  any  ward  of  the  said  city 
became  vacant  and  destitute  of  an  alderman,  the  in- 
habitants of  that  ward,  having  a  right  to  vote  in  such 
elections,  were  wont  to  choose  one  person  only,  being 
a  citizen  and  freeman  of  the  same  city,  to  be  alder- 
man of  the  same  ward,  for  reviving  the  said  ancient 
custom  and  restoring  to  the  said  inhabitants  their 
ancient  rights  and  privileges  of  choosing  one  person 
only  to  be  their  alderman.  It  was  enacted^  that  from 
thenceforth  in  all  elections  of  aldermen  of  the  said 
city  at  a  wardmote  to  be  hoi  den  for  that  purpose, 
there  should  be  elected  according  to  the  said  ancient 
custom  only  one  able  and  sufficient  citizen  and  free- 
man of  the  said  city,  not  being  an  alderman,  to  be 
returned  to  the  court  of  mayor  and  aldermen,  which 
person  so  elected  should  he  hy  them  admitted  and  sworn 
well  and  truly  to  execute  the  office  of  alderman^  and 
from  thence  hitherto  the  aldermen  had  been  elected 
at  the  wardmote  courts,  one  for  each  ward. 

The  plea  then  stated  that  the  court  of  the  mayor  Custom  of 
and  aldermen,  according  to  the  custom  of  the  said  city  Rejection. 
from  time  immemorial,  have  had  and  still  have  the 
cognizance,  jurisdiction  and  authority  of  examining, 
hearing,  determining  and  adjudging  concerning  the 
election  and  return  of  every  person  elected  into  any 
place  or  office  at  a  wardmote  court,  whensoever  the 
merits  of  sucli  election  or  return  have  been  brought 
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into  question  by  the  petition  of  any  person  interested 
therein;  and  also  of  examining  and  determining 
whether  or  not  any  person  so  returned  to  the  court  of 
the  mayor  and  aldermen  as  an  alderman  of  any  ward, 
was  according  to  the  discretion  and  sound  consciences 
of  the  mayor  and  aldermen  a  fit  and  proper  person, 
and  duly  qualified,  whensoever  the  fitness  and  qualifi- 
cation of  the  person  so  returned  has  been  brought  into 
question  by  the  petition  of  any  person  interested 
therein,  to  the  court  of  the  mayor  and  aldermen ;  and 
that  it  was  a  necessary  qualification  of  the  person  to 
be  elected,  admitted,  and  sworn  alderman  of  any  ward 
of  the  said  city,  that  he  should  be  a  fit  and  proper 
person  to  support  the  dignity  and  discharge  the  duties 
of  the  office  of  alderman,  and  the  honour  and  charge 
of  the  city,  according  to  the  discretion  and  sound 
consciences  of  the  mayor  and  aldermen  for  the  time 
being. 

The  plea  further  stated,  that  within  the  city  of 
London  there  is  another  immemorial  custom,  that 
whensoever  the  inhabitants  of  any  ward  should  three 
times  return  to  the  court  of  mayor  and  aldermen  the 
same  person  to  be  alderman  of  any  such  ward,  who 
should  be  by  the  said  court,  according  to  the  custom 
aforesaid,  adjudged  and  determined  according  to  the 
discretion  and  sound  consciences  of  the  mayor  and 
aldermen,  not  a  person  fit  and  proper  to  support  the 
dignity  and  discharge  the  duties  of  the  office  of  an 
alderman  upon  such  three  several  returns,  then  the 
court  of  mayor  and  aldermen  lawfully  might,  for 
remedy  in  that  behalf,  nominate,  elect  and  admit  a  fit 
and  proper  person,  being  a  freeman  of  the  city,  out  of 
the  whole  body  of  the  citizens,  to  be  alderman  of  any 
such  ward  being  so  made  destitute  of  an  alderman. 
The  first  plea,  in  conclusion,  stated  the  facts,  herein- 
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before  stated,  of  the  three  several  elections  and  returns       1839, 


NT—' 


of  Mr.  Scales  J  and  that  the  court  of  the  mayor  and  al-     ^4,^  j^^^^ 
dermen,  after  due  consideration  of  the  petitions  against  ^; 

his  admission  on  each  return,  determined  and  ad- 
judged, according  to  their  discretion,  that  he  was  not 
a  fit  person  to  support  the  dignity  and  discharge  the 
duties  of  an  alderman,  and  accordingly  rejected  him  ; 
and  after  the  third  rejection,  they,  in  pursuance  of  the 
last-mentioned  custom,  nominated  and  admitted  the 
Defendant,  who  was  a  freeman  of  the  said  city,  as 
alderman  of  the  said  ward,  and  he  was  accordingly 
sworn  into  office. 

The  second  plea  was  similar  to  the  first,  except  that 
in  stating  the. custom  in  the  city,  for  the  court  of 
the  mayor  and  aldermen  to  exercise  their  discretion 
in  the  choice  of  an  alderman  elected  by  any  ward,  it 
set  forth  the  right  to  reject  generally ,  according  to 
their  discretion  and  sound  consciences,  without  the 
matter  being  brought  before  them  by  petition. 

The  third  plea  omitted  the  statement  of  the  two 
customs,  and  merely  alleged  that  an  election  for  the 
ward  of  Portsoken  took  place  at  a  wardmote,  on  the 
I26th  oi  June  1833,  when  the  Defendant  in  Error  and 
Mr.  Scales  were  candidates;  that,  at  that  election, 
the  Defendant  was  duly  elected  alderman;  that  he 
appeared  before  the  court  of  the  mayor  and  aldermen 
on  the  29th  oi  October  1833,  and  was  duly  admitted 
and  sworn  in. 

Each  of  these  pleas  concluded  with  a  verification. 

The  replication  to  the  first  plea,  First,  denied  the 
first  above-stated  custom  to  decide  and  reject,  ac- 
cording to  the  discretion  and  sound  consciences  of 
the  court  of  mayor  and  aldermen,  concluding  to  the 
country ;  Secondly,  denied  the  second  stated  custom 
to  elect  after  three  rejections,  concluding  to  the  coun- 
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1839.       try;    Thirdly^  affirmed   that  Scales,   when   he  was 
TheKi^      rejected  upon  the  first  election,  as  insufficient,  was  an 
V.  able  and  sufficient  citizen  and  freeman  of  the  city,  and 

a  fit  and  proper  person  to  support  the  dignity  and  dis- 
charge the  duties  of  an  alderman,  concluding  with  a 
verification  ;  Fourthly,  affirmed  the  same  with  refer- 
ence to  the  second  rejection,  concluding  with  a  verifi- 
cation ;  Fifthly,  affirmed  the  same  with  reference  to 
the  third  rejection,  concluding  with  a  verification.  The 
replication  to  the  second  plea  corresponded  with  the 
replication  to  the  first ;  the  replication  to  the  third, 
denied  that  the  Defendant  in  Error  was  duly  elected, 
concluding  to  the  country. 

On  these  replications  the  Defendant  in  Error  joined 
issue,  traversing  the  fact  of  Mr.  Scales* s  sufficiency  at 
the  period  of  his  several  elections  at  the  wardmotes. 
Thus  eleven  issues  were  raised,  and  they  stood  on  the 
record  in  the  following  order : — ^The  first  and  second 
applied  respectively  to  the  first  and  second  ancient 
customs  set  forth  in  the  first  plea.  The  third  and 
fourth  were  similar  to  the  first  and  second  respectively > 
except  as  to  some  omissions  and  additions.  The  fifth 
denied  that  the  Defendant  in  Error  was  duly  elected 
at  the  court  of  wardmote  holden  in  pursuance  of  the 
'precept  for  the  third  election.  The  remaining  six 
issues  were  as  to  the  sufficiency  and  fitness  of  Scales, 
at  the  time  of  the  elections,  to  support  the  dignity 
and  discharge  the  duties  of  alderman. 

At  the  trial  before  Lord  Denman,  Chief  Justice,  and 
a  special  jury,  in  December  1834,  the  counsel  for  the 
relator  tendered  witnesses  in  support  of  the  issues  as  to 
the  fitness  and  sufficiency  of  Mr.  Scales,  but  upon 
objection  taken  by  the  counsel  for  the  Defendant,  the 
Chief  Justice  refused  to  permit  them  to  be  examined, 
and  discharged  the  jury  from  giving  any  verdict  on 


V, 

Johnson. 


CASES  IN  THE  HOUSE  OF  LORDS.  49 

those  issues,  on  the  ground  that  they  were  immaterial        J839. 
as  being  taken  on  what  was  not  at  all  alleged  in  the     The  Kino 
first  and  second  pleas. 

The  Defendant's  counsel  having  then  produced  evi- 
dence of  the  customs  put  in  issue  by  those  two  pleas, 
the  jury  stated  that  they  had  made  up  their  minds  that 
those  customs  existed  up  to  the  year  1689,  but  they 
wished  to  know  if  there  was  any  evidence  of  their 
existence  up  to  the  present  time. 

The  Lord  Chief  Justice  told  them  that  a  legal  cus- 
tom can  only  be  got  rid  of  by  some  particular  Act, 
and  though  a  custom  has  not  been  acted  upon  for 
many  years,  it  is  a  good  custom,  unless  it  is  put  an 
end  to  by  some  positive  enactment. 

The  counsel  for  the  relator  then  called  his  Lordship's 
attention  to  the  7th  section  of  the  Act  11  G.  1,  c.  18, 
intituled  "  An  Act  for  regulating  Elections  within  the 
City  of  London^  and  for  preserving  the  peace,  good 
order,  and  government  of  the  said  City"  (c) ;  and  con- 
tended that  upon  the  proper  and  legal  construction  of 
that  Act  the  jury  should  be  directed  to  find  a  verdict  for 
the  relator,  on  the  first,  second,  third,  and  fourth  issues. 

The  Lord  Chief  Justice  directed  the  jury,  that  if 
they  were  of  opinion  that  the  customs  set  forth  in  the 
first  and  second  pleas  had  existed  from  time  imme- 

(c)  Section  7. — "  And  whereas  divers  controversies  and  disputes 
have  arisen  in  the  said  city  of  London,  touching  the  right  of 
election  of  aldermen,  and  common  councilmen  for  the  respective 
wards  of  the  said  city ;  for  quieting  all  such  disputes  and  controver- 
sies for  the  future,  it  is  hereby  further  enacted  by  the  authority 
aforesaid,  that  from  and  after  the  first  day  of  June  1725,  the  right  of 
election  of  aldermen  and  common  councilmen  for  the  several  and 
respective  wards  of  the  said  city,  shall  belong  and  appertain  to  free- 
men of  the  said  city  of  London^  being  householders  paying  scot  as 
hereinafter  mentioned  and  provided,  and  bearing  lot,  when  required, 
in  their  several  and  respective  wards,  and  to  none  other  whatsoever." 

VOL  VI.  K 
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1839.       morial  down  to  the  year  1689,  then  in  his  opinion  the 
'    "  11th  G.  1,  c.  18,  did  not  put  an  end  to  such  customs. 

The  Kino  '       .      \  /./*,.  ,      i  i 

V.         or  prevent  the  jury  irom  finding,  and   that   they 
Johnson.     gjjQ^i^j  fi^j  ^  verdict  for  the  Defendant  on  the  above- 
mentioned  issues :  And  the  jury  upon  such  direction 
gave  a  verdict  on  those  issues  for  the  Defendant. 

A  bill  of  exceptions  was  tendered  by  the  counsel 
for  the  relator  to  this  direction,  and  also  to  the  refusal 
of  the  Chief  Justice  to  allow  witnesses  to  be  examined 
as  to  the  fitness  of  Scales  to  be  an  alderman. 

Judgment  having  been  entered  for  the  Defendant 
in  the  Court  of  King's  Bench  on  the  first,  second, 
third,  and  fourth  issues,  a  writ  of  error  was  brought 
in  the  Exchequer  Chamber,  which  was  argued  before 
nine  of  the  Judges  (d)^  and  the  judgment  of  the  Court 
below  affirmed. 

Upon  this  affirmance  the  present  writ  of  error  was 
brought  in  Parliament ;  and  the  errors  assigned  were, 
in  effect,  Firsts  That  the  custom  for  the  court  of  lord 
mayor  and  aldermen  to  elect  any  person  from  the  body 
of  the  citizens  to  be  alderman,  in  the  event  of  their 
having  three  times  rejected  the  person  elected  by  the 
inhabitants  of  any  ward,  is  unreasonable,  contrary  to 
public  policy,  and  void  in  law.  Secondly^  That  the  said 
custom  of  election  is  in  direct  contravention  of  the  Act 
11  G.  1,  c.  18,  and  of  the  bye-law  passed  in  the  13th 
of  Anne^  intituled  "  An  Act  for  reviving  the  ancient 
manner  of  electing  Aldermen,"  and  set  out  in  the  plead- 
ings. Thirdly^  That  the  Lord  Chief  Justice  ought 
at  the  trial  of  the  information,  to  have  allowed  wit- 
nesses to  be  examined  in  support  of  the  issues  joined 

(J)  They  were  all  the  Judges  of  the  Courts  of  Common  Pleas 
and  Exchequer,  except  Lord  Abingery  who  did  not  attend  as  having 
been  counsel  for  the  relator  in  some  of  the  proceedings  on  the  writs 
otmandamui. 
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as  to  the  suflSciency  and  fitness  of  Mr.  SccUes  to  be       i839. 
an  alderman.  ^^^ 

On  the  day  appointed  for  the  hearing  the  Judges         t'- 
attended  in  pursuance  of  an  order  of  the  House. 

Mr.  ErUy  for  the  Plaintiff  in  Error.  Upon  the  first 
point  it  is  submitted  that  the  alleged  custom  of  election 
is  bad  in  law,  inasmuch  as,  if  such  a  custom  prevailed, 
the  court  of  lord  mayor  and  aldermen  might  totally 
deprive  the  citizens  of  their  right  to  elect  their  alder- 
men, and  render  their  privileges  in  that  respect  a 
dead  letter ;  for  the  court  of  lord  mayor  and  aldermen 
would  have  only  to  reject,  as  unfit,  the  person  three 
times  elected  by  the  citizens,  without  giving  any  reason, 
and  the  election  of  every  alderman  would  then  be  in 
their  hands.  It  is  obvious  how  such  a  custom  might 
be  perverted  to  party  and  political  purposes.  If  the 
custom  exists  for  the  court  of  lord  mayor  and  alder- 
men to  elect  any  person  they  please  out  of  the  body 
of  the  citizens,  s^ter  the  candidate  chosen  at  the  ward- 
mote has  been  thrice  returned  and  rejected  by  them, 
there  is  no  sound  reason  why  the  same  custom  should 
not  exist  when  the  candidate  elected  by  the  ward  has 
been  twice,  or  even  once,  rejected,  and  the  consequence 
would  be,  as  observed  by  Lord  Tenterdeuj  in  The  King 
V.  The  Lord  Mayor  of  London  (/),  "  that  the  court  of 
lord  mayor  and  aldermen  would  have  in  their  hands  the 
absolute  control  over  all  the  elections  to  city  offices 
by  the  wardmotes,  because  they  may  declare  every 
election  void  until  a  person  agreeable  to  themselves 
shall  be  chosen.'^  A  custom  so  liable  to  abuse  is  in- 
consistent with  public  policy;  and  if  it  be  held  valid, 
the  lord  mayor  and  aldermen  may  of  their  mere 
caprice  disfranchise  the  constituent  body  of  every  ward 
in  the  city,  whenever  a  vacancy  of  an  alderman  occurs. 

(/)  9  Barn.  &  C.  i ;  see  p.  28. 
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1839.  That  surely  must  be  an  unreasonable,  and  therefore  a 
The  King  void,  custom,  wliich  gives  an  irresponsible  body  power 
to  set  aside  the  candidate  elected  and  returned  by  the 
freemen  at  their  wardmote,  and  to  impose  on  them 
a  magistrate,  whom  they  may  have  just  before  refused 
to  elect. 

The  alleged  custom  is  not  only  unreasonable,  but 
it  is  in  direct  contravention  of  the  11th  G.  1,  c.  18. 
That  Act  was  intended  to  regulate  and  control  all  elec- 
tions within  the  city  of  London,  not  only  of  members 
to  serve  in  Parliament,  but  also  of  lord-mayors,  alder- 
men, sheriffs,  and  other  officers ;  it  recites  the  former 
irregularities  and  that  great  dissensions  arose  between 
the  aldermen  and  the  commoners  in  making  acts  and 
ordinances  in  common  council,  and  then  it  provides 
suitable  remedies  for  preserving  the  privileges  of  the 
city  and  the  freedom  of  elections  therein,  and  for  set- 
tling the  right  of  such  elections.  The  first  six  sections 
prescribe  the  oaths  to  be  taken  and  the  modes  of  pro- 
ceeding at  all  elections.  The  seventh  section  of  that 
statute  declares  that  the  right  of  election  shall  apper- 
tain to  freemen  of  the  city,  being  householders  paying 
scot  and  bearing  lot,  and  to  none  other  whatsoever. 
The  six  next  following  sections  show  the  meaning  of 
the  seventh  more  precisely,  and  define  the  electoral 
body.  The  fourteenth  section  enacts  that  at  any  elec- 
tion of  alderman,  no  person  shall  vote  who  shall  have 
been  discharged  from  paying  to  the  rates  and  taxes,  to 
which  citizens  of  London  inhabiting  therein  are  liable. 
Though  the  persons  composing  the  court  of  lord 
mayor  and  aldermen  must  of  necessity  be  freemen, 
yet  they  need  not  be,  and  in  fact  some  of  them  are 
not,  householders  paying  scot  and  bearing  lot;  an 
election,  therefore,  by  such  persons  is  in  direct  oppo- 
sition to  the  express  terms  of  the  statute.   The  sixteenth 
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section  provides  that  the  Act  shall  not  extend  to  cer-       isso. 
tain  officers,  but  that  the  election  of  those  officers     -,,~ 

'  The  KiHo 

shall  be  made  by  the  mayor,  aldermen,  and  common     ^    v. 
council,  thereby  showing  that  the  Legislature  made 
an  express  enactment  where  any  right  of  election  was 
intended  to  be  continued  to  the  mayor,  aldermen,  and 
common  council,  and  excepted  out  of  that  Act. 

Lord  Brougham : — The  Defendant  does  not  deny 
that  the  Act  settles  the  franchise  and  regulates  the 
proceedings  at  the  wardmote.  The  preamble  recites 
the  reason  of  the  enactment,  "  that  evil-disposed  per- 
sons, having  no  right  of  voting,  unlawfully  intruded 
and  presumed  to  give  their  votes,"  &c. 

Mr.  £rle : — The  Act  applies  equally  to  all  elections 
within  the  city  of  London^  and  the  recitals  apply  as 
much  to  the  intrusion  of  evil-disposed  persons  at  the 
elections  of  lord  mayor  and  aldermen  as  of  members  to 
serve  in  Parliament :  it  defines  the  rights  of  election, 
and  purports  to  quiet  all  disputes  and  controversies 
touching  the  election  of  aldermen  and  common  council- 
men,  and  confines  the  right  to  freemen  paying  scot 
and  bearing  lot  within  the  respective  wards,  and  "  to 
nane  other  whatsoever ^  The  Defendant,  however, 
insists  that  others  have  the  right  of  election  to  the 
exclusion  of  the  freemen,  and  the  Court  below  affirmed 
that  assumed  right,  thereby  putting  a  construction  on 
the  Act  of  11  G.  1,  c.  18,  wholly  inconsistent  with  the 
words  of  it. — [Lord  Brougham  :  The  Act  defines  the 
franchise  and  prescribes  the  mode  of  proceeding  at  the 
election,  and  of  making  the  return,  but  it  does  not 
provide  that  the  person  elected  and  returned  shall  be 
admitted;  had  that  been  the  intention  of  the  Legislature, 
the  Act  would  have  been  differently  worded.] — The 
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1839.  true  construction  of  the  Act  is  that  the  magistrate 
J^riT^  should  be  elected  by  those  who  are  to  be  subject  to  him 
and  who  bear  the  burdens  of  the  ward ;  but  those  per- 
sons are  in  this  case  deprived  of  the  right  to  elect,  and 
that  right  is  assumed  by  persons  who  do  not,  or  may 
not,  bear  the  burdens  or  be  subject  to  the  magistrate. 
Lord  Tenterden,  upon  the  return  to  the  mandamus  in 
The  King  v.  The  Mayor  and  Aldermen  of  London  {g)y 
said,  '^  it  is  impossible  to  say  that  any  mode  of  election, 
otherwise  than  according  to  the  right  settled  and 
ordained  by  the  statute,  can  be  a  good  election/*  It 
is  true  his  Lordship  said  also  in  that  case,  *'  that  the 
right  of  election  and  right  of  approval  are  perfectly 
distinct ;  and  although  the  right  of  election  has  been 
settled  by  the  Legislature,  yet  it  by  no  means  follows 
that,  the  election  having  been  according  to  the  terms 
prescribed  by  the  statute,  a  power  that  cannot  arise  till 
after  the  election,  viz.  that  of  determining  on  the  fit- 
ness of  the  person,  and  approving  or  disapproving 
of  him,  may  not  be  exercised.  The  two  rights,  elec- 
tion and  approbation,  in  my  judgment  are  perfectly 
distinct."  Mr.  Scales  now  desires  to  take  the  opinion 
of  this  House  upon  that  decision  also,  although  it  is 
not  included  in  this  writ  of  error. — [Lord  Brougham: 
The  discretion  of  counsel  should  not  be  influenced  by 
the  desire  of  his  client.] 

The  alleged  custom  is  also  inconsistent  with  the 
bye-law  passed  in  the  13th  year  of  the  reign  of  Queen 
AnnCy  and  if  so,  the  bye-law  must  prevail  over  the 
custom.  The  bye-law  shows,  upon  the  face  of  it,  the 
usurpation  of  the  court  of  aldermen ;  it  is  intituled, 
*^  An  Act  for  reviving  the  ancient  manner  of  electing 
Aldermen,"  and  the  recital  declares  it  to  be  made  for 
the  purpose  of  restoring  to  the   inhabitants   their 

ig)  3  Barn.  &  Adol.  'iss  ;  *^^  P-  270. 


i 


Johnson. 


CASES  IN  THE  HOUSE  OF  LORDS.  55 

ancient  rights  and  privileges  of  choosing  one  person  1 339. 
only  to  be  their  alderman,  and  it  enacts  that  the  person  ^  " 
elected  by  the  citizens  should  be  admitted  and  sworn  ^  v. 
into  office  by  the  court  of  mayor  and  aldermen.  The 
bye-law  and  the  Act  of  Parliament  are  uniform  in  their 
object,  and  the  same  right  is  established  by  both. 
The  bye-law  passed  in  the  year  1714,  and  there  was 
no  evidence  of  the  custom  after  the  year  1689.  The 
pleas  did  not  state  what  passed  between  the  bye-law 
made  in  the  reign  of  Richard  2,  and  this  bye-law, 
in  the  13th  of  Queen  Anne\  but  it  is  evident  from 
the  latter  that  there  were  variations  of  the  ancient 
custom.  There  is  no  question  of  the  power  of  the 
mayor  and  aldermen  of  London^  with  the  assent  of  the 
common  councilmen,  to  make  bye-laws  for  enforcing 
or  varying  these  ancient  customs,  being  for  the  public 
benefit,  and  not  contravening  any  statute.  Hutchins 
V.  Player  (h\  fV^agoner's  case  (i).  The  bye-law  amend- 
ing or  altering  the  custom  becomes  part  of  the  custom ; 
and  therefore  it  is  proper  that  a  jury,  judging  of  a 
custom  in  1836,  should  have  evidence  of  the  deduc- 
tion and  continued  existence  of  it,  and  of  the  bye-laws 
altering  it.  The  direction  of  the  Lord  Chief  Justice 
dispensing  with  evidence  of  this  custom  from  1689 
was  therefore  erroneous. 

The  sixth  and  the  five  following  issues  raised  in  the 
pleadings,  as  to  the  sufficiency  and  fitness  of  Mr.  Scales 
to  support  the  dignity  and  to  discharge  the  duties  of  an 
alderman,  are  material  issues,  and  the  witnesses  who 
were  tendered  in  support  of  them  on  behalf  of  Mr. 
Scales  should  have  been  allowed  to  be  examined.  If  the 
replication  on  which  those  issues  had  been  raised  was 

(A)  Sir  O.  Bridgman's  Judgments,  274. 

(i)  The  case  of  the  City  of  London,  8  Co.  Rep.  1^^. 
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21^^\  b^d  in  law,  the  Defendant  should  have  demurred.— 
The  King  [Lord  Wynford :  What  could  the  opinion  of  the 
jury  on  those  issues  signify,  after  having  found  on  the 
first  four  issues  that  the  court  of  lord  mayor  and 
aldermen  had  the  exclusive  right,  after  these  rejections 
of  Mr.  Scales,  to  elect  another  citizen  to  the  office  ? 
After  that  finding  all  the  issues  as  to  his  sufficiency 
and  fitness  became  immaterial.]— Still  the  finding  for 
Mr.  Scales  on  those  issues  might  be  important  to  him. 
Suppose,  in  an  action  for  libel,  the  Defendant  pleads 
the  general  issue  "  not  guilty,''  and  also  the  special 
plea  of  justification,  and  that  the  jury  finds  a  verdict 
for  him  on  the  general  issue,  but  he  fails  to  prove  the 
justification  ;  that  failure  would  affect  the  question  of 
costs.  But  all  that  was  intended  by  the  exception  to  the 
direction  of  the  Lord  Chief  Justice  on  this  point  is^ 
that  if  the  Plaintiff*  in  Error  had  the  opinion  of  the 
jury  with  him  on  the  question  of  his  fitness  for  the 
office,  he  would  come  with  a  stronger  case  for  the  opi- 
nion of  the  Court  of  Error  on  the  validity  of  the 
custom ;  and  that  Court,  having  the  exception  on  the 
record,  could  not  say,  as  was  said  in  Powell  v.  /Son- 
nett  (A:),  omnia  prasumuntur  solemniter  esse  acta.  On 
all  these  grounds  it  is  submitted  that  the  judgment 
given  for  the  Defendant  in  Error  ought  to  be  reversed. 

Sir  John  Campbell,  Attorney-general,  and  Mr.  Law, 
the  Recorder  of  London,  appeared  for  the  Defendant 
in  Error,  but  they  were  not  heard  (I). 

(*)  3  Bingh.  382.  S.  C.  1  Bligh. 

(0  The  following  Reasons,  signed  by  Sir  J.  CampbeU  and  Sir 
William  FoUett,  were  annexed  to  the  Defendant's  case  :— 

1.  The  custom  set  forth  in  the  pleadings  on  the  record,  for  rhe 
court  of  mayor  and  aldermen  to  nominate,  elect  and  admit,  after 
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Lord  Brottgham : — My  Lords,  I  wish  to  ask  your  i839. 
Lordships  whether  it  is  necessary  to  hear  the  counsel  JiJP^ 
for  the  Defendant  in  Error.  The  learned  Judges  have  ^  v, 
come  to  assist  your  Lordships  in  this  and  the  other  two 
cases  (tn)  appointed  for  hearing  to-day ;  but  that  does 
not,  I  apprehend,  imply  that  it  is  necessary  this  case 
should  be  heard  throughout,  if  there  is  no  reasonable 
doubt  on  it,  and  if  the  opinion  of  all  the  learned  Judges 
as  well  as  of  your  Lordships  is  against  the  Plaintiff  in 
Error,  and  in  support  of  the  directions  of  the  Lord 
Chief  Justice,  against  whose  decision  the  bill  of  excep- 
tions was  tendered,  but  which  decision  was  affirmed  in 
the  Court  of  Exchequer  Chamber.  I  have  reason  to 
believe  the  learned  Judges  still  retain  their  opinion  ; 
if  I  am  wrong,  they  will  interfere ;  but  I  believe  it  is 
the  fact  that  they  have  heard  nothing  to-day  to  shake 
their  former  opinion  ;  if  so,  I  think  it  will  be  an  un- 
warrantable waste  of  time  to  prolong  the  argument. 

My  noble  and  learned  friend,  formerly  Chief  Justice 

three  several  returns  and  rejections,  is  a  good,  legal,  and  reasonable 
custom. 

2.  The  same  custom  is  not  repealed  by  the  statute  ii  Ge«.  i, 
c  18. 

3.  The  same  custom  has  not  been  annulled  by  the  by-law  or 
act  of  common  council  of  the  13th  of  Anne. 

4.  The  issues  raised  upon  the  pleadings  on  the  record,  with 
respect  to  Mr.  Scales  being  an  able  and  sufficient  citizen  and  free- 
man of  the  city  of  London,  and  a  fit  and  proper  person  to  support 
the  dignity  and  discharge  the  duties  of  an  alderman  of  the  city, 
were  perfectly  immaterial ;  and  the  Lord  Chief  Justice  of  the  Court 
of  King's  Bench  properly  discharged  the  jury  from  giving  any 
verdict  on  the  same. 

5.  The  opinion  and  direction  of  the  said  Lord  Chief  Justice,  at 
the  trial,  were  correct  and  conformable  to  law. 

(m)  The  other  cases  were,  the  Attorney-general  v.  Shore^  and 
Bignold  V,  Springfield, 
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1839.  of  the  Court  of  Common  Pleas  (Lord  Wynford), 
Tr^iciNc  ^^t-^^ly  assents  to  the  view  I  have  taken,  diat  this 
V.  judgment  is  perfectly  right.  I  have  attended  most 
carefully  to  the  argument  of  the  learned  counsel ;  I 
have  never  heard  or  read  one  syllable  of  the  argument 
on  the  opposite  side ;  I  have  not  looked  into  the  judg- 
ment of  the  Court  below ;  I  have  looked  into  the  Act 
of  Parliament,  on  which  the  main  reliance  is  placed 
by  the  learned  counsel,  and  I  have  not  any  doubt  what- 
ever  in  my  mind  upon  this  case.  At  the  same  time, 
if  the  learned  Judges  were  to  tell  me  they  have 
changed  their  opinion,  I  should  have  a  doubt,  and 
should  desire  to  hear  the  counsel  on  the  other  side. 
At  present  I  humbly  submit  to  your  Lordships  that 
the  judgment  of  the  Court  below  be  affirmed ;  and  I 
do  it  in  consequence  of  the  view  I  take  of  this 
Act  of  Parliament,  upon  which  the  main  reliance  is 
placed. 

I  am  just  now  informed  that  the  Judges  of  the 
Queen's  Bench  have  given  no  judgment.  The  Ex- 
chequer Chamber,  when  this  case  was  there^  consisted 
of  the  Judges  of  the  two  Courts  of  Common  Pleas  and 
Exchequer.  The  learned  Judges  of  the  Court  of 
Queen's  Bench  are  now,  therefore,  exercising  their 
judgment,  and  if  they  have  any  doubt  upon  the  case, 
I  will  withdraw  my  motion  and  consent  to  the  argu- 
ment proceeding. 

[After  the  learned  Judges  had  consulted  together 
and  made  a  communication  to  the  Lord  Chancellor, 
Lord  Brougham  rose  again :] — My  Lords,  I  find  there 
is  no  doubt  whatever  existing  among  the  learned 
Judges  of  the  Queen's  Bench ;  so  that  to  dispose  of  the 
case  in  this  stage  is  much  more  satisfactory  to  the 
party  who  is  the  Plaintiff  in  Error,  for  it  is  on  his  own 
showing  that  he  has  not  been  able  even  to  raise  a 
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doubt ;  and  this  entirely  concurs  with  the  view  I  have       1 839. 
taken  upon  the  subject.  I  have  listened  with  the  greatest    j^Tking 
attention  to  every  argument  which  has  been  brought         v, 
forward  by  the  learned  counsel ;  not  only  whatever 
suggested  itself  to  his  own  acute  and   experienced 
mind,  but  whatever  the  es^erness  and  the  anxiety  of 
the  client — outstripping  the  professional  zeal  of  the 
advocate — could  suggest.   We  have  heard  the  learned 
counsel  present  his  argument  with  all  those  additional 
reinforcements  which  a  person  so  materially  interested 
in  the  result  as  the  Plaintiff  is,  might  be  reasonably 
expected  to  suggest,  but  on  the  whole  he  has  left  my 
mind  entirely  free  from  doubt. 

My  Lords,  I  consider  that  this  Act  of  Parliament 
was  intended  to  prevent  the  mischief,  which  is  stated 
in  its  preamble  as  the  governing  motive  of  the  L^is- 
lature.  No  doubt  that  mischief  applied  very  much  to 
persons  unqualified,  intruding  themselves  in  the  choice 
of  aldermen ;  for  it  says  in  the  7  th  section,  ^'  that  the 
right  of  election  of  aldermen  and  common  council- 
men  in  the  several  and  respective  wards  of  the  said 
city  shall  belong  and  appertain  to  freemen  of  the  said 
city  of  London,  being  householders  paying  scot,  &c. 
and  bearing  lot  when  required,  in  their  several  and 
respective  wards,  and  to  none  other  whatsoever." 
That  is  a  clear  and  distinct  enactment,  relating  entirely 
to,  who  shall  and  who  shall  not  exercise  that  franchise 
at  the  wardmote  ;  it  has  no  reference  to  what  ought 
to  be  done  in  respect  of  admission  or  in  case  of  rejec- 
tion. There  is  no  reference  to  any  custom  ;  there  is 
no  reference  even  to  any  bye-law ;  but  in  my  opinion 
the  Act  of  Parliament  and  the  custom  may  very  well 
stand  together,  because  it  is  quite  consistent  with  the 
custom  that  the  wardmote  shall  be  constituted  in  a 
particular  way.     The  election  is  by  the  wardmote,  but 
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1839.       the  approval  may  be  in  the  mayor  and  aldermen,  and 
The  Kino     ^peally  on  that  point  I  entertain  no  doubt. 

I  need  not  inquire  into  the  effect  of  the  bye-law, 
which  appeals  upon  the  record,  but  not  on  the  bill  of 
exceptions.  But  giving  the  party  the  benefit  of  it, 
I  am  of  opinion  that  the  argument  raised  upon  it 
comes  to  nothing,  and  that  it  is  subject  to  the  same 
observation  as  the  Act  of  Parliament. 

With  respect  to  the  third  point,  as  to  discharging 
the  jury  from  giving  a  verdict  on  some  of  the  issues,  I 
think  it  is  quite  clear  that  a  Judge  has  authority,  even 
without  the  consent  of  the  parties,  to  discharge  the 
jury  from  giving  a  verdict,  where  the  finding  of  the 
jury  cannot  be  material:  in  this  case  it  is  clear  it 
could  not  be  material.     It  might  be  material  in  the 
supposed  case  of  a  libel,  to  which  the  defendant  pleads 
the  general  issue  and  a  plea  of  justification.     It  may 
be  said,  when  the  jury  have   found  "  not  guilty/' 
what  signifies  it  whether  it  is  true  or  false  ?   It  does 
not  signify  as  to  the  question  in  the  case,  but  it  may 
signify  as  to  the  costs  of  that  issue,  because  the  plea 
of  "  not  guilty"  being  affirmed  by  the  finding  of  the 
jury  would  discharge  the  defendant,  and  saddle  the 
plaintiff  with  the  general  costs  ;  but  then  there  would 
remain  the  other  question^  who  shall  pay  the  costs  of 
the  special  plea  of  justification  ?     If  that  special  plea 
were  found  one  way,  one  party  would  pay  those  costs; 
and  if  it  were  found  the  other  way,  the  other  party 
would  pay  them.     How  then  can  it  be  said  to  be  quite 
immaterial  whether  the  publication  is  true  or  not  ? 
It  is  clear,  therefore,  that  the  supposed  case  does  not 
apply  to  this,  because  whichever  way  the  verdict  on  this 
issue  might  be,  there  would  be  no  costs.     Upon  these 
grounds  which  1  have  run  over  (and  I  am  not  aware 
that  it  is  necessary  to  detain  your  Lordships  by  stating 
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any  other),  I  have  no  hesitation  whatever  in  asking  your  ^  |^P\ 
Lordships  to  determine  this  case  without  further  dis-  xhe  Kino 
cussion.  To  proceed  with  the  case  further  would  be 
throwing  away  the  valuable  time  of  the  learned  Judges 
and  of  your  Lordships,  and  I  think  it  would  be  setting 
a  wrong  precedent ;  for  the  consequence  would  be,  that 
whenever  the  learned  Judges  shall  be  summoned,  even 
in  a  case  which  should  turn  out  to  be  a  clear  one — 
which  I  think  this  is — ^your  Lordships  would  be  obliged 
to  waste  your  time  and  theirs  in  going  through  the 
case.  I  will  not  be  a  party  to  laying  down  any  such 
precedent.  On  the  grounds  which  I  have  stated,  I 
humbly  move  your  Lordships  that  the  judgment  be 
affirmed. 

Lord  Wynford : — I  entirely  concur  in  the  motion 
made  by  my  noble  and  learned  friend.  The  case  is  so 
extremely  plain,  that  it  appears  to  me  impossible  that 
any  two  lawyers  can  doubt  about  it.  With  respect 
to  the  point  of  the  consent  of  parties  being  required 
where  a  Judge  feels  it  to  be  his  duty  to  disencumber 
the  cause  of  a  parcel  of  lumber,  perfectly  immaterial 
to  the  real  cause,  it  would  be  absurd  if  he  was  not  at 
liberty  to  do  that  without  the  consent  of  the  parties ; 
and  in  this  case,  I  conceive,  as  the  issues  in  question 
were  immaterial,  the  Lord  Chief  Justice  was  perfectly 
justified  in  discharging  the  jury  from  finding  a  verdict 
upon  them,  though  the  parties  might  refuse  to  consent. 
At  the  same  time  I  agree  with  my  noble  and  learned 
friend,  that  if  the  finding  upon  those  issues  made  any 
difference  either  in  the  costs  or  in  any  other  respect, 
the  Judge  must  in  that  case  have  the  consent  of  the 
parties.  The  issues  in  question  became  immaterial 
when  the  existence  of  the  custom  was  established  ;  and 
as  the  finding  of  the  jury  on  them,  one  way  or  the 
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1839.       other,  could   make  no   difference  to  the  parties,  it 
The  Kino     appears  to  me  the  learned  Judge  did  perfectly  right 
,   ^'  in  getting:  rid  of  them. 

It  seems  impossible  to  doubt  that  the  Act  of  Parlia- 
ment applies  to  the  wardmote  elections,  and  may  very 
well  stand  with  this  custom.  As  my  noble  and  learned 
friend  observed,  we  cannot  take  any  notice  of  any 
matter  to  which  there  is  no  exception  on  the  record. 
It  is  the  practice  of  the  Court  not  to  go  into  the  whole 
record,  but  to  decide  upon  the  points  raised  by  the 
bill  of  exceptions ;  but  that  is  not  very  material, 
because  the  statute  clearly  applies  only  to  the  ward- 
mote election,  and  not  to  what  might  be  done  after 
that  election  is  over.  The  Legislature  saw  that  it  Yma 
likely  that  great  mischief  might  arise  if  some  mode 
was  not  found  to  prevent  improper  persons  from  inter- 
fering at  die  wardmote.  The  words  of  the  statute 
applied  distinctly  to  the  wardmote  election,  and  the 
statute  being  intended  to  regulate  that  election,  it  said 
that  none  shall  interfere  but  persons  duly  qualified 
according  to  the  terms  of  that  Act ;  and  the  wardmote 
having  elected  a  person  whom  the  court  of  lord  mayor 
and  sddermen  did  not,  in  their  discretion  and  con- 
science, think  a  proper  person  to  be  elected,  they 
rejected  him ;  and  after  three  rejections  elected  another 
person,  according  to  the  custom.  Under  this  custom 
the  matter  is  entirely  and  exclusively  in  the  hands  of 
the  lord  mayor  and  aldermen.  It  appears  to  me  that 
that  point  is  perfectly  clear,  and  that  what  they  have 
done  with  respect  to  the  rejection  of  one  candidate 
and  the  election  of  another  out  of  the  whole  body  of 
the  citizens — three  elections  having  taken  place  of  a 
person  whom  the  lord  mayor  and  aldermen  did  not 
consider  a  proper  person  to  fill  the  office — is  perfectly 
justified  in  law. 
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The  Lord  Chancellor : — My  Lords,  I  entirely  concur  1 839. 
in  the  course  proposed  to  your  Lordships.  It  can  xheKiNo 
never  be  said  that,  because  your  Lordships  have  thought  ^• 
fit  to  call  in  the  assistance  of  the  learned  Judges,  the 
course  of  proceeding  should  be  on  that  account  differ- 
ent, if  your  Lordships,  on  hearing  one  side,  feel  no 
doubt  on  the  case,  and  there  is  no  question  to  be 
referred  to  the  learned  Judges.  It  does  so  happen 
that  we  have  the  opportunity  of  ascertaining  on  the 
present  occasion  that  all  the  learned  Judges  and  all 
your  Lordships  are  of  one  opinion  upon  the  subject  of 
the  present  case,  and  therefore  it  would  be  extremely 
imprudent  to  occupy  further  time  upon  the  considera- 
tion of  the  case,  when  the  argument  for  the  Plaintiff 
in  Error  has  not  created  any  doubt  in  the  minds  of  any 
of  your  Lordships. 

My  Lords,  with  reference  to  the  construction  of  the 
Act  of  Parliament,  it  appears  to  me  abundantly  clear 
that  the  seventh  section  was  not  addressed  to  anything 
like  the  present  case;  it  was  to  regulate  the  right  of 
original  election,  leaving  to  be  decided  by  the  exist- 
ing custom  what  was  to  be  done  with  the  party  so 
elected.  The  question  is,  what  power  there  is  in  the 
court  of  lord  mayor  and  aldermen  to  deal  with  an 
election  by  the  wardmote ;  and  the  seventh  section  be- 
ing confined,  as  it  is,  to  the  original  election,  does  not 
touch  any  right,  which  may  exist  elsewhere,  of  con- 
trolling the  admission  of  the  person  to  be  invested 
with  the  oflSice  of  alderman. 

With  regard  to  the  rejection  of  the  evidence  of 
sufficiency  and  fitness,  in  the  present  stage  of  the  case, 
in  the  view  that  your  Lordships  take  of  it  at  all  events, 
that  is  utterly  immaterial,  this  custom  being  found  to 
exist,  and  your  Lordships  being  of  opinion  that  it  is  a 
legal  custom,  and  that  the  court  of  lord  mayor  and 
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1839.  aldermen  have  the  power  cou tended  for;  the  eligibility 
JipCT^  of  the  party  being  a  matter  entirely  in  their  discretion 
V.  and  subject  to  their  judgment,  the  opinion  of  the  jury 
with  respect  to  the  suflSciency  of  the  party  could  never 
be  material.  For  these  reasons  I  entirely  concur  in 
the  opinions  expressed  by  my  noble  and  learned  friends 
that  the  judgment  of  your  Lordships  should  be  for  the 
Defendant  in  Error. 

The  judgment  of  the  Court  of  Exchequer  Chamber 
was  then  affirmed,  with  costs. 
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APPEAL  1837. 

July  12,  13. 
FROM   THE    COURT   OF   SESSION.  ^      ' 

1839. 

John   Court,  common  Agent  for  the   Creditors  of       '^-v-' 
Lewis  Cuthbekt,  Esq.  J«iy25, 

Appellant  in  the  Appeal^  and  Respondent  in 
the  Cross- Appeal. 

Abraham  Wildey  Robarts,  Esq. 

Respondent  in  the  Appeal^  and  Appellant  in 
the  CrosS'Appeal. 

The  order  to  take  an  account  with  rests,  is  always  a  matter       TruUee, 
entirely  discretionary  with  the  Court,  on  a  consideration  of      pj^^ 
the  circumstances.     Where  A.  held  funds,  part  of  the       CoUs. 
estate  of  B.,  but  held  them  as  security  to  cover  liabilities 
into  which  he  had  entered  on  account  of  jB.,  the  estate 
itself  being  otherwise  clearly  answerable  for  such  liabi- 
lities, and  where  the  creditors  of  B,  had  not  required  him 
to  invest  the  balance  which  might  probably  exist  after  his 
liabiHties  had  been  indemnified;  Held  that,  in  the  absence 
of  any  positive  stipulation,  he  was  not,  on  the  final  settle- 
ment of  accounts  with  the  creditors,  bound  to  pay  a  larger 
interest  than  5  per  cent,  on  the  money  he  had  so  retained  ; 
and  the  account  was  not  to  be  taken  with  rests. 

Under  such  circumstances,  if  the  fund  had  been  paid  into 
court,  it  would  have  realized  4  per  cent,  with  yearly  or 
half-yearly  rests,  which  being  equal  to  6  per  cent,  without 
rests,  A.  was  held  liable  to  that  interest,  on  the  equitable 
principle  of  putting  the  creditors  into  the  same  situation 
as  if  he  had  paid  the  fund  into  court  in  the  ordinary 
manner. 

Where  a  party  holding  the  control  over  an  estate,  and  a  power 
of  selling  it  to  secure  the  repayment  of  liabilities  he  had 
incurred  on  account  of  the  owner,  received  the  rents,  sold 
the  estate,  and  then  received  the  purchase-money  (for 
which  while  he  retained  it,  he  was  held  liable  to  interest)^ 
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1839.  he  was  not  on  account  of  the   acts   thus  done  by  him 

entitled,  without  any  previous  stipulation,  to  claim  com- 
mission for  the  trouble  he  had  had  in  the  matter. 
An  original  appeal  may  be  dismissed  without,  and  a  cross 
appeal  dismissed  with  costs,  according  to  circumstances. 


In  the  year  1796,  the  late  Abram  Roharts  carried  on 
the  business  of  a  merchant  in  London  on  his  own  sole 
account,  under  the  name  of  Abram  Roharts  Sf  Co., 
and   he   also  acted  as  the  consignee   and  agent  in 
Ltmdon  of  the  late  Lewis  Cuthhert,  who  resided  in 
Jamaica^  and  was  the  lessee  of  the  office  of  provost- 
marshal  of  that  island  under  Lord  Brayhrookej  the 
patentee  of  such  office,  for  a  term  which  was  to  ex- 
pire on  the   24th  day  of  December  1807.      Abram 
Robarts  had,  in  the  year  1793,  become  security  to 
Lord  Braybrooke  for  the  payment  of  the  rent,  2,000 
guineas  a  year,  by  Lewis  Cuthbert,  and  also  for  the 
due  performance  by  him  of  the  duties  of  the  office 
of  provest-marshal   during  Cuthbert's   term    in  the 
office.     Lewis   Cuthbert  became  very   considerably 
indebted  to  Abram  Robarts^  not  only  on  the  con- 
signeeship  account,  but  also  on  occount  of  the  rents 
paid  by  him  as  security  for  Lewis   Cuthbert  to  the 
patentee  of  the  provost-marshal's  office ;  and  on  the 
16th  of  April   1796,  Lewis   Cuthbert,   in   order  to 
secure  the  balance  then  owing,  which  was  very  con- 
siderable, and  any  further  debt  that  might  thereafter 
become  due  from  him  to  Abram  Robarts,  either  in 
consequence  of  the  obligations  contracted  by  Abram 
Robarts  as  surety  for  Lewis  Cuthbert,  in  relation  to 
the  office  of  provost-marshal,  or  otherwise,  conveyed 
to   Abram  Robarts  the  estate  of  CastlehUl,   in   the 
county  of  Inverness  in  Scotland.     This  conveyance 
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was,  ex  fcLde,  absolute,  and  expressed  to  be  in  consi-        1839. 
deration  of  18,000/.  paid  hy  Abram  Roharts  to  Lewis       Couot' 
Cuthbert;  but  the  latter,  on  forwarding  the  convey-  ^• 

ance  from  Jamaica  to  the  former,  sent  witli  it  a  letter, 
dated  the  17th  of  April  1796,  in  which  he  stated  that 
the  conveyance  was  made  as  a  security  for  the  balance 
then  due,  and  for  any  farther  debt  he,  Lewis  Cuth- 
bert, might  thereafter  contract  with  Abram  Robarts, 
and  that  the  Castkhill  estate  should  be  also  a  security 
for  a  debt  to  Mr.  Geo.  Tierney  under  certain  circum- 
stances mentioned  in  the  letter ;  and  that  Mr.  Robarts 
should  be  at  liberty  to  sell  the  estate  for  the  purpose  of 
paying  his  and  Mr.  Tiemey's  demands. 

Abram  Robarts  kept  two  accounts  of  the  money 
transactions  between  himself  and  Lewis  Cuthbert, 
namely,  a  general  account  current,  and  an  account 
current  in  respect  of  the  provost-marshal's  office ;  and 
for  his  trouble  in  respect  of  that  office  Abram  Robarts 
had  a  commission  of  2/.  10  s.  per  cent  on  the  pro- 
ceeds of  sales,  which  commission  Lewis  Cuthbert 
guaranteed  should  amount  to  200/.  a  year.  Both 
these  accounts  were  kept  in  the  ordinary  manner  of 
merchants  accounts  current,  and  were  balanced  and 
rendered  in  the  usual  way,  on  the  31st  day  of  Decem- 
ber  in  each  year,  to  the  end  of  the  year  1802,  when 
they  ceased  to  be  accounts  current,  by  the  death  of 
Lewis  Cuthbert.  He  died  in  October  1802,  being 
then  greatly  indebted  to  Abram  Robarts  on  the 
balances  of  both  the  accounts,  leaving  George  Cuth- 
bert, his  eldest  son  and  heir,  and  having  appointed 
Abram  Robarts  one  of  his  executors. 

Abram  Robarts  then  took  possession  of  the  Castle-- 
hill  estate,  and  in  order  to  pay  himself  what  was  due 
to  him  under  the  conveyance  of  1796,  and  the  letter 
accompanying  it,  proceeded  to  sell  the  estate  in  lots. 
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1839.       In  March  and  September  1804,  and  in  March  1805, 
Court       ^^  ^^^  various  lots,  for  prices  amounting  in  all  to 
w.  29,170  Z.,  when  the  further  execution  of  the  trust  was 

interrupted  by  proceedings  of  some  of  Lewis  Cuthherfs 
creditors,  who  began  processes  of  adjudication  of  the 
estate,  and  used  arrestments  in  the  hands  of  Ahram 
Robarts.  Under  these  circumstances,  a  meeting  was 
held  at  Edinburgh,  on  the  1st  of  August  1806,  of 
the  representatives  and  the  creditors  of  Lewis  Cuth- 
bertj  and  of  the  agent  of  Abram  Robarts;  and  at  this 
meeting  certain  resolutions  were  passed,  whereby  it 
was  resolved  that  Mr.  Robarts  should  proceed  with 
the  sale  of  the  Castlehill  estate,  and  that  no  creditor 
should  take  any  further  steps,  by  adjudication  or 
otherwise,  to  interrupt  such  sale,  unless  some  other 
creditor  who  had  not  then  already  appeared  should 
proceed  to  adjudge,  in  which  event,  if  possible,  a 
general  adjudication  for  the  benefit  of  all  the  credi- 
tors should  be  adopted,  as  least  expensive.  And  it 
was  also  resolved,  that  it  would  be  for  the  benefit  of 
the  creditors  to  appoint  a  proper  person^  with  powers 
of  an  arbiter,  to  settle  the  amount  of  their  respective 
claims  and  their  order  of  preference,  and  award  pay- 
ment out  of  the  reversion  of  the  price  of  the  estate, 
after  discharging  Mr.  Robarts'  and  the  other  prefer- 
able debts,  and  that  Mr.  Robarts  should  be  requested 
to  take  the  trouble  of  receiving  the  prices  of  the 
lands  sold  and  ta  be  sold,  and  of  paying  the  same 
agreeable  to  the  awards  that  might  be  given  by  the 
arbiter.  The  present  Appellant  was  appointed  com- 
mon agent  for  the  creditors. 

Mr.  Francis  Farquharson^  the  proposed  arbiter, 
having  died,  and  additional  claimants  against  Lewis 
Cuthberfs  estate  having  come  forward jAbram Robarts, 
considering  that  the  resolutions  passed  at  the  meeting 


CASES  IN  THE  HOUSE  OF  LORDS.  6y 

on  the  1st  day  of  August  1806,  were  no  longer  of  any  ^^2l 
avail,  either  with  the  view  of  settling  the  claims  of 
the  diflFerent  creditors,  or  as  affording  him  protection 
firom  suits  by  them,  and  in  order  to  obtain  a  general 
ranking  and  division  of  the  estate  for  all  the  creditors, 
raised,  on  the  24th  day  of  September  1807,  the  sum- 
mons and  action  of  multiplepoinding  and  exoneration 
in  the  Court  of  Session  in  Scotland^  against  Lewis 
Cuthberfs  creditors,  and  against  George  Cuthhert 
and  other  persons  interested  in  Lewis  Cuthberfs  pro- 
perty. By  this  action  Abram  Robarts  not  only 
sought  to  protect  himself  against  the  claims  of  Lewis 
Cuthberfs  creditors,  and  to  have  it  determined  to 
whom  he  ought  to  pay  the  balance  of  the  proceeds  of 
the  Castlehill  estate,  which  should  remain  in  his 
hands  after  satisfying  his  own  claims,  but  he  also 
sought  to  retain  out  of  such  proceeds  the  expenses 
incurred  by  him  in  defending  his  right  to  the  estate, 
and  also  the  expenses  attending  the  management  and 
sale  of  the  lands,  and  recovery  of  the  rents  and  prices 
thereof,  and  application  thereof,  including  factor  fee 
and  commission  on  the  sums  recovered  and  paid 
away,  at  such  rates  as  should  be  deemed  suitable; 
and  in  general  all  costs,  charges  and  expenses  at- 
tendant on  the  realizing  and  rendering  effectual  the 
rents  and  prices  of  the  estate,  and  the  expenses  of  the 
action.  There  had  been  another  sale  of  the  estates  for 
14,340  Z.,  and  on  the  25th  of  March  1808,  the  only 
remaining  lots  of  the  estate  were  sold  for  8,811/., 
making  altogether  the  total  prices  of  the  whole  estate 
^2,321/. 

Under  the  authority  of  an  interlocutor  of  2 2d 
of  January  1808,  Abram  Robarts,  on  the  11th  of 
June  in  that  year,  delivered  in  his  statement  of  the 
accounts,  and  by  that  statement  he  admitted  that, 
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1839.  after  satisfying  his  own  debt,  there  remained  in  his 
hands  the  sum  of  7,654/.  12^.  4d.,  and  that  there 
was  still  outstanding  on  account  of  the  purchase- 
monies  of  the  Castlekill  estate,  a  further  sum  of 
27,651 1.  exclusive  of  interest. 

As  it  would  take  a  considerable  time  to  investigate 
the  different  debts  that  were  objected  to,  particularly 
those  that  were  due  to  persons  in  Jamaica,  it  was 
deemed  expedient  that  Mr.  FerrieVj  the  accountant 
for  the  court,  should  make  an  interim  scheme  of  rank- 
ing and  division  of  the  fund^  in  Abram  Robarts's 
hands,  at  the  rate  of  105.  or  of  12  5.  or  of  15«.  in  the 
pound,  or  at  such  rate  per  pound  as  in  Mr.  Ferrier's 
opinion  might  be  done  with  safety  to  the  general 
interest,  upon  the  creditors'  claims,  specifying  parti- 
cularly the  claims  to  which  there  was  no  objection, 
and  the  creditors  to  whom  the  interim  dividends 
might  then  be  paid  with  safety;  and  by  an  inter- 
locutor dated  the  20th  day  of  May  1809,  the  Lord 
Ordinary  remitted  to  Mr.  Ferrier  to  make  out  an 
interim  scheme  accordingly. 

Mr.  Ferrier  accordingly,  before  the  30th  day  of 
June  1809,  prepared  a  report  and  interim  scheme 
of  division  of  the  fund  in  medio,  as  at  the  1st  day  of 
September  then  next,  at  which  time  Abram  RobarU 
would  have  in  his  hands,  as  he  admitted,  for  the 
purposes  of  division,  the  sum  of  20,998/.  65.  id. 
Mr.  Ferrier  by  this  interim  report  provided  for  a 
debt  of  18/.  55.  Id.  due  to  the  presbytery  of  Aber- 
nethy,  and  for  Mr.  George  Tierney's  claim,  amount- 
ing to  the  further  sum  of  5,892/.  45.  26?.,  in  full, 
as  being  debts  having  a  preference,  and  made  out 
his  scheme  for  the  payment  of  105.  in  the  pound 
to  the  other  creditors  and  claimants  against  Jjewis 
Cuthbert's  estate.      The  sum   of   20,775/.   l5.   was 
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requisite  to  effect  the   payments   under  this  interim       i839. 
scheme  of  division. 

This  report  and  interim  scheme  of  division  were 
(after  time  given  to  all  creditors  to  object)  brought 
before  the  Lord  Ordinary  for  his  approval,  when, 
after  debate,  his  Lordship,  by  interlocutor  of  the  6th 
December  1809,  determined  that  the  dividends  to  be 
paid  to  such  of  the  creditors  as  were  to  be  immedi- 
ately paid,  should  be  paid  on  the  20th  day  of  Decent 
ber  then  instant,  with  interest  thereafter  at  the  rate 
of  per  4  cent,  without  deduction  of  property-tax ;  and 
that  with  respect  to  the  dividends  corresponding  to 
the  debts  claimed  by  the  other  creditors,  and  proposed 
by  the  interim  scheme  of  division  to  be  set  apart  and 
retained^  it  was  determined  that  the  same  should  be 
retained  by  Ahram  Robarts^  bearing  interest  in  like 
manner  at  the  rate  of  4  per  cent,  without  deduction 
of  the  property  tax. 

This  interlocutor  was  made  without  prejudice  to 
any  questions  upon  any  of  the  debts,  or  to  the 
principles  adopted  by  the  accountant  in  framing  this 
report. 

Ahram  Robarts  duly  paid  to  the  creditors  entitled 
thereto,  11,182/.  195.  id.  according  to  the  interim 
scheme  of  division,  and  retained  in  his  hands  the  sum 
of  9,592/.  Is.  lid.  according  to  such  scheme;  and 
after  such  payment  and  retention  there  remained  in 
the  hands  of  Abram  Robarts^  as  on  the  20t}i  day  of 
December  1809,  being  the  date  of  the  payment  of 
the  interim  dividends,  an  unappropriated  balance, 
but  exclusive  of  interest  on  the  one  hand,  and  of 
commission  and  business  accounts  and  outlays  on  the 
other,  of  168/.  4s.  Id. 

A  stop  was  put  to  further  proceedings  in  the  Court 
of  Session,  by  a  report  presented  to  the  House  of 

F  4 


72  CASES  IN  THE  HOUSE  OF  LORDS, 

1 839.  Assembly  in  Jamaica^  by  a  committee  of  that  house 
appointed  to  inquire  into  the  public  affairs  of  that 
island,  in  which  report  a  large  sum  of  money  was 
claimed  as  due  from  Lewis  Cuthbert  and  his  executors 
to  the  treasury  of  the  island.  Certain  creditors  of 
Lewis  Cuthbert  in  Scotland  still  claimed  payment 
of  their  debts  according  to  the  terms  of  the  interlo- 
cutor already  pronounced  ;  but  the  Court  finally,  after 
several  hearings,  decreed,  on  the  3d  of  March  1815, 
that  in  hoc  statu  no  decree  could  go  out  for  any  fur- 
ther payment  to  Mr.  Cruickshank,  one  of  the  Jamaica 
creditors. 

After  the  above  judgment,  all  further  proceedings 
in  the  action,  for  a  division  and  payment  of  the  fund, 
were  allowed  to  stand,  until  Abram  Robarts  should 
be  relieved  of  the  claims  which  had  been  made  on 
him  for  the  deficiencies  in  the  provost-marshal's 
office ;  but  it  was  competent  for  the  creditors  at  any 
time  to  have  applied  for  consignation  of  the  fund  to 
a  bank  in  JEdinburgh,  of  which  right,  however,  the 
creditors  did  not  avail  themselves. 

Abram  Robarts  died  on  or  about  the  26th  of 
November  J  1816,  leaving  William  Tiemey  Robarts^ 
and  Abraham  Wildey  Robarts  the  present  Re- 
spondent, his  sons  and  executors,  against  whom  the 
process  was  transferred,  and  William  Tierney  Robarts 
died  in  the  year  1820. 

Many  extrajudicial  proceedings  were  adopted  for 
the  adjustment  of  the  deficiencies  of  the  provost- 
marshal's  office,  and  an  arrangement  was  finally, 
but  not  until  December  1823,  accomplished,  whereby 
the  patentees  of  the  office  agreed  to  accept  a  sum  of 
7,000  /.  in  full  of  their  claims  under  Abram  Robarts^ s 
suretyship  to  them :  and  the  creditors  having  autho- 
rized the  Respondent  to  settle   the   matter  accord-* 
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ingly,  and  to  m^ke  payment  of  the  7,000  /.  out  of  the       i839. 
funds  in  his   hands,   arising   from  the  sale  of  the 
CastlehiU  estate,  that  sum  was  paid,  and  the  cau- 
tionary obligations  come  under  by  Ahram  Robarts 
were  released. 

This  agreement  having  been  accomplished,  pro- 
ceedings were  immediately  resumed  in  the  process 
by  the  Respondent  and  the  creditors,  and  the  divi- 
dends retained  under  the  interim  scheme  of  division, 
were  (the  objections  to  the  debts  teing  removed) 
now  paid,  together  with  interest  on  the  dividends, 
at  the  rate  of  4  per  cent.,  under  an  act  and  warrant 
to  that  effect,  pronounced  by  the  Lord  Ordinary ;  and 
on  the  1st  of  March  1824,  the  Lord  Ordinary  further 
renewed  the  remit  to  Mr.  Charles  Ferrier^  to  make 
up  and  report  a  state  of  the  claims  and  interests, 
and  of  the  trustees'  accounts,  and  those  of  his  factors 
and  agents,  and  of  the  balance  of  the  fund  in  mediOj 
and  final  scheme  of  division  thereof  among  the 
claimants,  the  creditors  and  representatives  of  the 
deceased  Lewis  Cuthbertj  according  to  their  respec- 
tive rights  and  interests. 

In  obedience  to  an  order  of  the  Lord  Ordinary,  the 
Respondent  lodged  in  process  a  signed  statement  and 
condescendence  of  the  fund  in  medio: — 1st,  as  at 
20th  December^  1809,  the  date  of  payment  of  the 
interim  dividends;  and  2d,  as  at  15th  of  May  1825. 
In  stating  interest  on  the  funds  in  his  hands,  the 
Respondent  divided  them  into  three  classes. 

On  the  first  class  (composed  of  money  recovered 
prior  to  December  1809),  he  allowed  interest  at  5 
per  cent.,  in  conformity  with  the  minutes  of  the 
meeting  of  the  1st  August  1806. 

On  the  second  class  (composed  of  the  unappro- 
priated  balance  of  168/.  4  s.  8rf.  at  December  1809, 
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183Q  2md  of  money  subsequently  recovered  down  to  the 
16th  May  1825),  he  allowed  interest  at  the  rate  of 
4  per  cent.,  in  conformity  with  the  rate  of  interest 
fixed  by  the  Lord  Ordinary  in  his  interlocutor  of  the 
6th  December  1809,  and  with  the  rate  of  interest 
stated  by  the  common  agent  in  his  printed  replies  of 
the  2d  January  1812. 

On  the  third  class  (composed  of  the  dividends 
whereof  payment  was  suspended),  he  allowed  interest 
at  the  rate  of  4  per  cent.,  in  conformity  with  the 
interlocutor  of  the  6th  December  1809. 

In  this  condescendence,  the  total  balance  of  prin- 
cipal and  interest  in  the  hands  of  the  Respondent,  as 
at  15th  May  1825,  was  stated  to  amount  to  the  sum 
of  25,021/.  \%s.^\d.\  and  he  further  stated,  that 
besides  the  fund  arising  from  the  proceeds  of  the 
Castlehill  estate,  rents,  and  proceeds  of  furniture 
with  reference  to  which  alone  the  previous  proceed- 
ings in  the  action  had  been  directed,  the  deceased, 
Abram  RobartSj  had  recovered  in  England  a  sum  of 
4,879  Ll2s.  4d.  from  the  sureties  of  a  person  of  the 
name  of  William  Welby  Vaughan^  who  was  a  deputy 
in  the  office  of  provost-marshal  in  Jamaica  ;  and  that 
he,  the  Respondent,  was  desirous  that  the  sum  so  re- 
covered should  be  made  subject  to  distribution  in  the 
process  of  multiplepoinding,   but  that  he  had  not 
been  able  to  get  the  parties  concerned  to  accede  to 
the  arrangements  proposed  for  that  purpose ;  and  that 
as  the  division  and  application  of  the  sums  so  reco- 
vered were  sub  judice  of  the  Court  of  Chancery  in 
England^    under   bills   filed    by    the    late    William 
Mitchell^  merchant,  in  London^  George  Cuthbert,  and 
others,  it  was  necessary  that   these  proceedings  in 
England  should  be  taken  out  of  the  way,  and  the 
nexus  thereby  created  removed,  before  the  Respon- 
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dent  could  be  called  on  to  divide  that  money,  or  any       i839. 
part  of  it,  among  Lewis  Cuthberfs  other  creditors. 

The  Respondent  being  called  upon,  both  in  the  Court 
of  Session  in  Scotland,  and  in  the  Court  of  Chancery  in 
Englandj  to  account  for  the  proceeds  of  the  Castlehill 
estate,  thought  that  affairs  should  be  wound  up  in  the 
Court  of  Session  rather  than  in  the  Court  of  Chancery, 
more  particularly  as  part  of  the  proceeds  of  the  Castle- 
kiil  estate  had  already  been  there  divided,  put  in  a 
minute  to  the  Court  of  Session,  stating  his  anxiety  to 
get  rid  of  the  funds  in  his  hands,  and  to  place  them 
in  a  bank  in  Scotland;  and  with  the  view  of  enabling 
himself  to  consign,  in  the  Bank  of  Scotland^  the 
balance  of  25,021  Z.  18  5.  2  i  c?.,  as  also  VaughavUs 
money,  the  Lord  Ordinary,  on  the  11th  day  of 
March  1826,  ordered  by  interlocutor  that  the  credi- 
tors and  representatives  of  Lewis  Cuthhert  should 
produce  in  process,  evidence  that  the  suits  in  Chan- 
cery had  been  abandoned  and  discharged;  and  he 
granted  a  warrant  to  and  authorized  the  Respondent, 
within  ten  days  after  the  order  then  made  should 
have  been  complied  with,  to  consign,  in  the  Bank  of 
Scotland^  the  balance  of  25,021  /.  l%s.  2id.j  together 
with  interest  thereon  from  the  15  th  day  of  May 
1825.  A  negotiation  which  took  place  between  the 
parties  to  the  Chancery  suits. for  the  purpose  of 
putting  an  end  to  such  suits,  was  not  concluded  until 
the  month  of  January  1828,  on  the  22d  day  of 
which  month  the  Court  of  Chancery  pronounced  an 
order,  by  the  consent  of  all  parties,  dismissing  all  the 
Chancery  suits,  and  directing  that  the  costs  of  the 
Respondent  of  the  Chancery  suits  should  be  taxed 
and  paid  out  of  the  4,879/.  12  5.  4rf.,  Vaughan's 
money,  and  that  the  residue  of  such  money  should 
be  accounted  for  in  the  action  of  multiplepoinding 
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1839.       in  the  Court  of  Session,  in  such  manner  as  such  Court 
^    „^       should  direct :  and  it  was  ordered  that  the  costs  of 

Court 

V,  the  other  parties  to  the  Chancery  suits  should  be 

taxed  and  paid  out  of  the  surplus  of  Lewis  Cuthberfs 
estate,  after  pajrment  of  his  debts  already  reported 
or  thereafter  to  be  reported  due  in  the  action  of 
multiplepoinding. 

On  the  18th  of  June  1828,  the  Respondent  con- 
signed, in  the  Bank  of  Scotland^  the  sum  of  28,117/. 
16s.2d.f  being  the  balance  of  25,021/.  ISs.  2i</., 
together  with  interest  thereon  at  4  per  cent.,  fipom 
the  16th  day  of  Mat/  1826. 

On  the  27th  January  1829,  the  Lord  Ordinary, 
by  interlocutors  of  consent,  authorized  and  ordained 
the  Respondent  to  consign,  in  the  Bank  of  Scotland^ 
within  three  weeks,  Vaughan^s  money  with  interest 
at  the  rate  of  4  per  cent.,  after  deducting  the  costs 
directed  to  be  paid  thereout  by  the  order  dismissing 
the  Chancery  suits,  reserving  all  questions  as  to  the 
amount  of  the  fund,  and  the  rate  of  interest  payable 
by  the  Respondent  whilst  the  same  remained  in  his 
hands.  This  order  was  complied  with ;  and  on  the 
24th  of  February  1829,  the  sum  of  8,933  /.  8*.  11  ^., 
being  Vaughan's  money  and  the  interest,  after  de- 
ducting the  costs  thereof,  was  duly  consigned  in  the 
Bank  of  Scotland. 

Mr.  Ferrier,  the  accountant,  lodged  his  report  on 
the  10th  o{  February  1829. 

To  this  report,  the  Respondent  made  two  objec- 
tions : 

1st,  Because  the  accountant  had  charged  him  with 
interest  at  the  rate  of  5  per  cent,  per  annum  upon  all 
the  intromissions  of  Abram  Robarts  and  of  his  sons, 
from  the  commencement  of  such  intromissions  in 
1803,  down  to  the  2d  of  August  1828;  and  because 
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the  account  was  stated  with  annual   rests,  and  the        1839. 
interest  annually  added  to  the  principal,  so   as   to 
charge    Abraham   Wildey  Robarts  with    compound 
interest. 

2d,  Because  no  commission  had  been  allowed  for 
Abram  Robarts* s  first  sales  of  the  Castlekill  estate, 
and  recovering  and  making  effectual  the  prices  and 
proceeds  thereof,  to  the  extent  of  upwards  of  15,000  /., 
being  the  amount  of  the  debt  originally  due  to 
himself. 

To  this  same  report,  the  common  agent  for  the 
creditors  and  representatives  of  Lewis  Cuthbert  also 
objected,  on  the  ground  that  the  commission  on  receiv- 
ing and  applying  the  funds,  stated  at  2 }  per  cent,  on 
the  principal,  and  a  half  per  cent,  on  interest,  remain- 
ing after  satisfying  the  debt  due  to  the  late  Abram 
RobartSy  esq.,  should  be  wholly  disallowed,  or  at  any 
rate  greatly  reduced. 

On  the  10th  March  1832,  Lord  FuUerton,  Ordi- 
nary, pronounced  an  interlocutor,  of  which  the  fol- 
lowing is  a  copy : 

10th  March  1832.— The  Lord  Ordinary  having 
heard  parties'  procurators  on  the  objections  to  the 
accountant's  report  by  Abram  Wildey  Robarts^  and 
having  considered  the  closed  record,  finds,  that  in 
the  year  1796,  the  late  Lewis  Cuthbert^  then  resident 
in  Jammctty  made  over  to  the  late  Abram  Robarts j 
his  consignee  and  correspondent  in  England^  the 
estate  of  Castlehillj  in  the  county  of  Inverness^  by  a 
disposition  ex  fade  absolute :  Finds,  that  this  con- 
veyance was  a  conveyance  to  Mr.  Robarts  in  trust, 
in  order  to  secure  him,  first,  in  the  payment  of  the 
debts  then  due,  or  which  might  become  due  to  him 
by  Mr.  Cuthbert ;  and,  secondly,  against  the  conse- 
quences of  the  obligations  contracted  by  Mr.  Robarts^ 
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1 839.  as  surety  for  Mr.  Cuthhert,  in  relation  to  the  office  of 
Court  provost^marshal  of  the  island  of  Jamaica^  held  by 
Mr.  Cuthbert  on  lease  from  the  patentee,  Lord  JBray- 
brookcj  current  till  the  24t\i  December  1 807 j  for  the 
yearly  payment  of  2,000  guineas:  Finds,  that  Mr. 
Cuthbert  died  in  October  1802,  at  which  time  a  large 
balance  was  due  to  Mr.  Robarts  on  account  with  Mr. 
Cuthbertj  and  besides,  Mr.  Robarts  remained  bound 
for  the  performance  of  the  obligations  of  Mr.  Cuthbert, 
as  lessee  of  the  provost-marshal's  office,  until  the 
expiry  of  the  lease :  Finds,  that  on  the  death  of  Mr. 
Cuthbert,  Mr.  Robarts  entered  into  possession  of  the 
estate  of  Castlehill,  and  in  1804  and  1805  sold  cer- 
tain  parts  of  the  estate :  Finds,  that  the  further  sales 
were  interrupted  by  measures  taken  on  the  part  of 
various  creditors  of  Mr.  Cuthbert,  in  order  to  obtain 
preferences:  Finds,  that  on  the  1st  of  August  1806  an 
arrangement  was  entered  into  between  Mr.  Robarts 
and  the  creditors,  by  which  it  was  provided  that  Mr. 
Robarts  should  proceed  to  sell  the  remaining  parts  of 
the  estate,  and,  after  pa3rment  of  his  own  preferable 
claims,  should  hold  the  balance  as  a  fund  of  division 
among  all  parties  concerned :  Finds,  that  the  minute  of 
agreement  contained,  inter  alia,  the  following  article : 
"  6.  That  Mr.Robarts  be  requested  to  take  the  trouble 
of  receiving  the  prices  of  the  lands  sold  and  to  be  sold, 
and  of  paying  the  same,  agreeable  to  the  awards  that 
may  be  given  by  the  arbiter,  not  doubting  that  he  will 
allow  interest  thereon  after  the  rate  of  6  per  cent, 
per  annum,  so  far  as  the  said  prices  shall  not  be  ex* 
hausted  by  pa3nnent  of  his  own  and  the  prior  pre- 
ferable debts:"  Finds,  that  in  consequence  of  this 
arrangement,  the  remaining  parts  of  the  estate  were 
sold  by  Mr.  Robarts  in  the  years  1807  and  1808, 
and  that  the  price  received  by  him  on  the  whole  sales 
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Court 


amounted  to  52,321/.:  Finds,  that  the  arbitration  1839. 
contemplated  by  the  parties  having  failed  by  the  death 
of  the  arbiter,  Mr.  Roharts^  in  January  1808,  raised  ^  ^. 
a  process  of  multiplepoinding,  in  which  a  remit  was  *^""' 
made  to  Mr.  Charles  Ferrier^  accountant,  to  audit 
the  accounts  and  claims  of  the  raiser  and  the 
claimants,  and  that,  after  various  steps  of  procedure, 
directions  were  given,  by  interlocutor  of  the  20th  of 
May  1809,  to  prepare  an  interim  scheme  of  division 
to  a  certain  extent  on  the  amount  of  the  debts: 
Finds,  that  a  report  was  made  by  the  accountant, 
suggesting  a  dividend  of  10  s.  in  the  pound  on 
the  debts  then  claimed;  with  the  provision,  that 
payment  of  the  dividend  on  certain  of  the  debts,  to* 
which  objections  had  been  started,  should  be  post- 
poned till  the  objections  were  disposed  of:  Finds,  that 
by  interlocutor  of  6th  December  1809,  the  report  was 
approved  of,  and  the  dividends,  as  well  those  immedi- 
ately payable  as  those  of  which  payment  was  sus- 
pended, were  declared  to  bear  interest  at  four  per 
cent.,  without  deduction  of  property  tax :  Finds,  that 
before  any  farther  division  took  place,  and  while  a 
great  part  of  the  suspended  dividends  remained  in  the 
hands  of  Mr.  RobartSj  he,  by  a  minute  in  December 
1811,  intimated  that  claims  to  a  very  large  amount 
had  been  made  against  him,  as  surety  for  the  late  Mr. 
Cuthberty  in  relation  to  theoflBice  of  provost-marshal — 
that  he  was  consequently  entitled  to  retain  the  price 
of  the  lands  of  Castlehill  in  relief  of  those  claims, — 
and  that,  in  these  circumstances,  no  farther  division 
or  payment  of  the  fund  in  medio  could  take  place : 
Finds,  that  Mr.  Robarts  claim  of  retention  was  dis- 
puted by  Mr.  Cruickshanks,  one  of  the  creditors  hold- 
ing right  to  one  of  the  suspended  dividends  under  the 
interlocutor  1809,   but   the  right  of  retention   was 
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1839.       finalljr  sustained  by  an  interlocutor  of  the  Court,  of 
the  3d  of  March  1815  :  Finds,  that  in  consequence  of 
this  claim  of  retention,  all  farther  progress  in  the  divi- 
sion of  the  fund  in  medio  was  suspended  until  February 
1824,  when  a  minute  was  given  in  by  Mr.  Abram 
Wildey  RobartSy  the  representative   of  the   original 
raiser,  intimating,  that  in  consequence  of  the  arrange- 
ment eflfected  by  the  patentee  of  the  office  of  provost- 
marshal,  with  the  consent  of  the  creditors,  his  claim 
of  retention  was*  at  an  end  :  Finds,  that  the  proceed- 
ings in  the  multiplepoinding  were  then  renewed,  and 
that,  after  a  farther  discussion,  consignation  was  made, 
on  the  8th  of  July  1828,  of  the  balance  of  thaprice  of 
*Castlehilly  as  admitted  by  the  raiser,  amounting  to 
28,117  Ll6s.  6d.:  Finds,  that  on  the  24th  of  Febru- 
ary 1829,  there  was  a  further  consignation  of  the  sum 
of  8,933  Z.  8  5.  11  d.f  being  money  recovered  in  the 
years  1805,  1806,  and  1807,  by  the  late  Mr.  Robarts^ 
from  the  sureties  of  a  person  of  the  name  of  Vaughan^ 
who  had  been  indebted,  in  the  character  of  a  deputy 
or  sub-deputy,  to  the  estate  of  Lewis  Cuthbert,  as  hold- 
ing the  office   of  provost-marshal,  which  sum   had 
formed  the  subject  of  discussion  in  the  Court  of  Chan- 
cery, and  had  been,  by  the  arrangement  of  the  parties^ 
transferred  to  this  multiplepoinding :  Finds,  that  the 
main  question  now  remaining  between  the  raiser  and 
the  common  agent  relates  to  the  amount  of  the  fund 
for  which  the  raiser  shall  be  held  accountable,  and  that 
this  question  arises  from  the  different  views  respec- 
tively maintained  by  them  on  the  interest  with  which 
the  raiser  shall  be  charged,  and  the  accumulations  to 
which,  according  to  the  common  agent,  he  should  be 
subjected :   Finds,  Jirst^  that  the  interlocutor  of  6th 
December  1809,  is  res  judicata  as  to  the  amount  of  in- 
terest chargeable  on  the  retained  dividends,  and  that 
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the  said  retained  dividends  having  been  ultimately  1839. 
paid  to  the  creditors  respectively,  with  interest  at  the 
rate  of  4  per  cent.,  agreeably  to  that  interlocutor,  no 
claim  for  any  higher  interest  on  these  sums,  during 
the  time  they  were  retained  by  the  raiser,  is  now  com- 
petent to  the  common  agent,  or  the  general  body  of 
the  creditors:  Finds,  secondly ^  that  according  to  a  fair 
construction  of  the  minute  of  1806,  the  raiser  is  liable 
in  interest  at  the  rate  of  5  per  cent,  on  the  sums  in 
his  hands,  without  accumulation,  until  the  giving  in 
of  the  minute  of  December  1811,  by  which  he,  in  vir- 
tue of  his  right  of  retention,  suspended  all  measures 
which  might  have  been  otherwise  taken  for  the  con- 
signation of  the  fund  in  medioy  and  its  division  among 
the  parties  concerned  :  Finds,  thirdly^  that  from  De- 
cember 1811,  until  the  giving  in  of  the  minute  in 
February  1824,  during  which  his  claim  of  retention 
was  in  force,  he,  agreeably  to  the  principle  adopted  in 
Ae  case  of  the  executors  of  the  Duke  of  Queensberry 
against  Tait  (23d  May  1822),  was  not  entitled  to 
derive  profit  from  that  retention ;  and  therefore,  and 
in  respect  of  the  admission  of  the  raiser  upon  oath,  in 
his  answers  in  the  Court  of  Chancery  (No.  266  of 
process),  that  the  whole  funds  in  question  were  blended 
with  the  private  funds  of  the  raiser,  and  employed  in 
trade  or  business :  Finds,  that  during  the  period  in 
question,  while  the  claim  of  retention  was  enforced,  the 
raiser  is  chargeable  with  interest  on  the  sums  accu- 
mulated as  in  December  1811,  at  the  rate  of  5  per 
cent.,  with  accumulations  yearly,  under  deduction  of 
the  property-tax,  unless  he  can  show  that  he  did  not 
derive  profit  to  that  extent  from  the  funds  so  employed : 
Finds,  that  from  February  1824,  when  the  right  of 
retention  ceased,  the  raiser  is  liable  in  interest  on  the 
sums  accumulated  at  February  1824,  at  the  rate  of 
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^39^  6  per  cent.,  without  accumulation,  unless  in  so  far  as 
any  part  of  the  said  sum  has  been  consigned ;  and 
therefore,  sustains  the  first  objection  for  Mr.  RohartSj 
in  so  far  as  it  is  consistent  with  the  preceding  find- 
ings: Quoad  ultra^  repels  the  said  objection,  and  also 
repels  the  second  objection,  and  remits  to  the  account- 
ant to  amend  the  report  on  the  principles  above  laid 
down ;  and  further,  finds  no  expenses  due. 

(signed)        John  Fullerton. 

On  the  same  day  the  Lord  Ordinary  pronounced  a 
second  interlocutor,  of  which  the  following  is  a  copy, 
relating  to  a  claim  for  commission,  to  be  paid  to  Mr. 
Roharts  for  his  management  of  the  estates,  and  his 
trouble  in  selling  the  same,  or  to  his  agent,  Mr. 
Macintosh^  whom  he  had  employed  in  the  business  : 

10th  March  1832. — The  Lord  Ordinary  having 
heard  parties'  procurators  on  the  objections  of  the 
common  agent  having  reference  to  Mr.  C.  Macintosh 
and  Mr.  Roharts  the  raiser,  finds,  that  the  business 
accounts  of  Mr.  Macintosh  must  be  audited,  if  that  be 
required  by  the  objection:  To  that  extent  sustains, 
and,  qicoad  ultra^  repels  the  objections  in  regard  to 
Mr.  Macintosh ;  also  repels  the  objection  of  the  com- 
mon agent  in  regard  to  Mr.  Robarts :  but  remits  to 
the  accountant  to  consider  whether,  and  to  what 
amount,  the  gross  sum  of  commission  to  Mr.  Roharts 
is  affiected  by  the  interlocutor  on  the  objections  of  Mr. 
Roharts  disallowing  to  a  certain  extent  the  accumu- 
lations contemplated  in  the  accountant's  former  report: 
Quoad  ultra^  in  regard  to  the  three  last  general  heads 
of  the  objections  for  the  common  agent,  namely,  Mr. 
Fraser's  accounts,  the  claim  of  the  creditors  for  a 
higher  rate  of  interest  of  the  consigned  sum,  and  the 
claim  of  the  common  agent  for  expenses,  appoints  the 
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case  to  be  enrolled,  that  the  parties  interested  may  be        i839. 
heard  on  these  points,  which  have  not  as  yet  been  the 
subject  of  any  argument. 

(signed)        John  Fullerton. 

The  common  agent  appealed  against  these  interlo- 
cutors, on  the  ground  that  the  commission  claimed 
ought  not  to  have  been  allowed ;  and  the  Respondent 
brought  a  cross  appeal,  on  the  ground  that  the  interest 
charged  against  him  was  too  high,  and  that  the 
accounts  ought  not  to  be  taken  with  rests. 

Dr.  Jjushingtan  and  Mr.  Currie  (Mr.  Bailey  was 
with  them),  for  the  Appellants  Court  and  others  (a) : — 
The  money,  in  this  case,  has  been  improperly  retained 
in  the  hands  of  the  Respondent  for  many  years,  when 
it  ought  to  have  been  invested  for  the  benefit  of  those 
who  might  ultimately  prove  to  be  entitled  to  it.  The 
Respondent  was  in  the  situation  of  a  trustee,  and  he 
has  employed  in  his  own  trade  the  money  which  came 
into  his  hands  as  a  trustee :  he  is  therefore  liable  to 
pay  interest  for  it  at  five  per  cent.  The  creditors  have 
a  right  to  that  interest  in  lieu  of  the  profits,  or  to  the 
profits  in  lieu  of  the  interest.  In  either  case  they  have 
a  right  to  have  the  accounts  taken  with  rests.  The 
accounts  were  so  taken  in  the  trade  carried  on  by  the 
Respondent,  and  the  creditors  are  entitled  to  all  the 
benefit  of  that  mode  of  taking  them.  Assuming 
the  Respondent  to  be  in  the  situation  of  a  trustee,  all 
the  consequences  now  stated  attach  upon  him  in  that 
character ;  Tebbs  v.  Carpenter  (6),  Docker  v.  Somes  (c). 

(a)  In  the  arguments  on  both  appeals,  which  were  heard  together, 
Mr.  Robarts  was  throughout  treated  as  the  Respondent.  See  note 
to  the  judgment,  post, 

(b)  1  Madd.  290-308.  (r)  2  Myl.  &  K.  6^5. 

Q    2 


84  CASES  IN  THE  HOUSE  OF  LORDS. 

1 839.       In  the  latter  case  it  was  expressly  held,  that  if  a  trustee 
Court       ^lixes  trust  funds  with  his  private  monies  and  employs 
V.  them  in  his  trade,  the  cestui  que  trust  may,  if  he  prefers 

it,  insist  upon  having  a  proportionate  share  of  the 
profits,  instead  of  interest  on  the  trust  fund  so  em- 
ployed.    The  creditors  here  would,  therefore,  have  the 
right  of  option,  should  they  see  reason  for  believing  that 
by  having  an  account  taken  of  the  profits  they  could 
get  more  than  by  the  way  of  interest.     In  Raphael  v. 
Boehm  (rf),  the  authority  of  which  has  never  been 
shaken,  compound  interest  was  given  under  circum- 
stances strongly  resembling  those  of  the  present  case. 
The  case  of  Dornford  v.  Dornford  (e)  is  a  direct 
authority  for  the  doctrine  contended  for  here.     In 
tfiat  case  an  executor,  under  a  direction  to  accumu- 
late for  an  infant,  having   become  a  bankrupt,  his 
estate  was  charged  with  interest  at  five  per  cent.,  and 
the  account  was  directed  to  be  taken  with  rests.     To 
the  same  effect  is  JValker  v.  Woodward  (f).     In  the 
will,  in  the  present  case,  there  is  a  direction  to  accu- 
mulate ;  so  that  the  two  cases  precisely  resemble  each 
other.     The  principle  deducible  from  all  these  cases 
is  perfectly  clear,  that  if  the  executor  or  trustee  em- 
ploys the  trust  fund  in  trade,  he  incurs  a  hazard  as 
well  as  gains  a  profit,  and  the  cestui  que  trust  shall  be 
indemnified  for  the  one  and  participate  in  the  other. 
It  is  beyond  all  doubt  that  if  the  trustee  had  lent  this 
money  to  another  house  in  business,  in  consideration 
of  the  payment  of  a  stipulated  sum  for  interest,  the 
persons  ultimately  entitled  to  the  money  would  have 
been  likewise  entitled  to  the  interest.     It  can  make 
no  difference  in  the  argument,  that  the  trustee,  instead 
of  lending  out  the  money  on  interest  to  other  persons 
engaged  in  business,  employed  it  for  his  own  benefit 

d^  13  Ves.  490.        ((?)  12  Ves.  127.        (/)  i  Russ.  107. 
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in  his  own  business.     The  rules  thus  clearly  dedueible       1 839. 

from  English  authorities  are,  in  the  same  manner,  the      court 

rules  adopted  in  the  Scotch  decisions.     Montgomerie     ^   v. 

V.  Wauchope  (g).     The  trustee  here  has  been  guilty  of 

a  breach  of  trust — he  ought  not  to  have  kept  the  fund 

in  his  own  hands — he  ought  not  to  have  employed  it 

in  his  trade — he  ought  to  have  invested  it  for  the 

benefit  of  all  concerned ;  but  not  having  done  so,  but 

on  the  contrary,  having  converted  it  to  a  matter  of 

profit  to  himself,  he  is  accountable  for  it  with  interest 

to  the  creditors.     It  is  not  necessary,  to  constitute  a 

breach  of  trust,  that  a  person  should  act  corruptly  in 

the  sense  of  acting  in  defiance  of  all  moral  obligation  ; 

it  is  sufficient  if  he  acts  in  such  a  manner  as  to  procure 

to  himself  a  benefit  by  the  use  of  the  property  with 

which  he  has  been  entrusted  on  account  of  and  for  the 

advantage  of  another  person.     The  Respondent  has 

done  so  here ;  he  has  mixed  up  the  trust  fund  with  the 

funds  of  his  own  trade,  and  has  drawn  profits  from  its 

use,  and  he  must  now  pay  interest  for  it,  calculated  at 

five  per  cent.,  and  calculated  with  rests,  since  in  his 

own  business  accounts  these  rests  were  always  made, 

and  he  always  made  up  his  balances  upon   them, 

and  received  the  benefit  of  that  mode  of  conducting 

his  business. 

Mr,  Pemherton  and  Mr.  Wigram  (Mr.  Purvis  was 
with  them),  for  the  Respondent,  Robarts : — It  is  not 
customary,  either  by  the  practice  of  the  Court  of  Chan- 
cery or  by  the  law  of  Scotland^  which  resemble  each 
other,  to  charge  more  than  four  per  cent,  under  cir- 
cumstances of  this  kind,  unless  there  has  been  an 
unwarranted  employment  of  the  money  in  trade,  or  a 

(g)  Fac.  Coll.  1822  ;  4  Dow,  109. 
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1839.  breach  of  trust.  Adams  v.  Galeiji)^  Perkins  v.  BayU' 
ton  (i),  Treves  v.  Townshend  (A).  Nor  is  it  ever  per- 
mitted to  take  an  account  with  rests,  unless  there  has 
been  a  positive  and  wilful  breach  of  trust.  There  has 
been  no  such  thing  here.  In  that  respect  this  case 
does  not  at  all  resemble  that  oi  Piety  v.  Stace(J)j  where 
an  executor  kept  a  trust  fund  in  his  hands  against  the 
terms  of  the  trust,  and  used  it  for  his  own  benefit,  and 
the  Court,  for  that  reason,  decreed  an  account  against 
him  with  5  /.  per  cent,  interest,  and  costs.  It  is  clear, 
therefore,  that  to  render  a  party  liable  in  that  manner 
two  circumstances  must  concur,  breach  of  trust,  and 
personal  advantage  arising  therefrom ;  and  therefore  in 
Roche  V.  Hart(m)y  where  an  executor  had  simply 
withheld  money  and  not  put  in  his  examination,  but 
had  not  employed  the  money  to  his  own  advantage, 
he  was  only  charged  with  interest  at  4  /.  per  cent ; 
but  where,  as  in  Mosely  v.  Ward  (n),  an  executor  in 
trust  had  called  in  property  which  was  out  upon  good 
security  at  five  per  cent.,  and  had  kept  large  balances 
in  his  own  hands,  and  had  used  the  money  as  his  own, 
the  Court  charged  him  with  interest  at  five  per  cent., 
and  made  the  decree  against  him  with  costs.  The 
principle  thus  adopted  in  these  cases  has  been  recog- 
nised in  the  more  recent  case  ofHeathcote  v.  Hulme  (o), 
where  the  money  was  wrongfully  put  to  make  a  profit 
in  trade.  A  Court  of  Equity  never  gives  more  than 
four  per  cent,  interest,  except  as  a  sort  of  punishment 
on  the  party  liable  to  pay;  Smith  v.  Ckuvton  (p).  And 
in  all  these  cases  it  is  remarkable  that  though  there 
was  a  clear  breach  of  trust,  and  it  was  in  respect  of 
such  breach  of  trust  that  the  larger  interest  was  given. 
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(h)  a  Atk.  io6.        (i)  i  Bro.  Ch.  Cas.  375.        {k)  Id.  384. 
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the  Court  did  not  allow  the  accounts  to  be  taken  with  i839. 
rests.  Accounts  cannot  be  taken  with  rests  unless  by 
the  express  direction  of  the  Court;  Tebhs  v.  Carpen- 
ter (q) ;  and  such  direction  will  not  be  given  except 
under  special  circumstances;  Raphael  y,Boehm(r).  In 
a  case  where  the  Court  charged  the  executor  with  five 
per  cent.,  and  made  the  decree  against  him  with  costs, 
it  yet  refused  to  direct  that  the  account  should  be  taken 
with  rests;  Crctckelt  v.  Bethune  {s).  The  same  discre- 
tion as  to  circumstances  was  exercised  by  the  Court  in 
the  case  of  a  trustee  of  a  public  trust ;  The  Attorney • 
general  v.  Solly  (<).  The  case  of  Walker  v.  JVood- 
ward  {u)  is  not  an  authority  the  other  way ;  for  there 
the  circumstances  of  misconduct  were  very  strong,  and 
the  question  of  the  practice  of  the  Court  was  not  much 
considered.  The  Scotch  authorities  do  not,  in  this 
instance,  differ  from  those  of  our  own  courts.  In  Mac- 
neil  V.  Jolly  (x),  and  Napier  v.  Gordon  (y),  rests  were 
refused.  The  case  of  Montgomerie  v.  fVatichope  {z) 
cannot  be  cited  as  an  authority  on  the  other  side ;  for 
if  that  case  is  properly  looked  at,  it  will  be  found  that 
the  rule  there  laid  down  is,  that  without  a  wilful  breach 
of  trust,  an  account  with  rests  cannot  be  decreed.  In 
practice  too,  the  rule  always  has  been  that  there  can- 
not be  an  account  with  rests  except  in  the  case  of  an 
account  current;  never  where  it  is  merely  unilateral. 
And  though,  in  some  of  the  cases^  there  were  direc- 
tions in  the  trust  deeds  for  accumulations,  there  are 
no  decrees  by  the  Court  ^r  taking  the  account  with 
rests,  unless  in  instances  of  wilful  breach  of  trust. 
There  has  been  no  breach  of  trust  here ;  the  circum- 

(q)  1  Madd.  290.  308. 

(r)  11  Ves.  92  ;  13  Ves.  407.         {$)  1  Jac.  &  Wal.  586. 

(/)  2  Sim.  518.        (u)  1  Russ.  107         (x)  2  Dow  Si  Clark,  454. 

(^)  Id.  461.  [z)  4  Dow,  109-137. 
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1839.       stances  merely  amount  to  this,  that  the  Respondent 

Court       ^^^^  ^^^  money  on  his  personal  responsibility,  he  hav- 

^'  ing  a  claim  to  indemnity  from  it;  and  he  was  not  bound 

RODAETS.  .  .  1        1  A  1  1  -Ix 

to  invest  it,  and  theretore  cannot  be  treated  as  guilty 
of  any  irregularity  in  not  doing  so.  If  the  creditors 
required  him  to  invest  tlve  money  they  should  have 
applied  to  the  Court  for  that  purpose.  On  the  whole 
it  is  clear  that  if  an  account  at  five  per  cent,  should  be 
decreed,  that  account  cannot  be  taken  with  rests,  as 
there  has  been  no  personal  misconduct  on  the  part 
of  the  Respondent ;  and  the  mere  fact  of  the  mode  of 
making  up  his  accounts  in  his  own  business  yearly  or 
half-yearly,  will  not  subject  his  estate  to  a  payment 
which  can  only  be  properly  fixed  upon  it  in  a  case  of 
absolute  misconduct  in  the  management  of  a  trust. 

Dr.  Lushington  replied. 

Judgment  postponed. 


Jul  J  85.  Lord  Brougham : — In  this  case  the  Appellant  (a),  by 

the  conveyance  and  the  Bank  letter,  obtained  a  right 
over  the  Castlehill  estsite  in  security,  that  is,  a  security 
for  debts  due  to  him  and  engagements  entered  into  by 
him,  with  a  power  of  sale,  subject  to  the  condition  of 
accounting  to  Cuthberfs  executors  for  the  balance, 
after  having  satisfied  those  existing  debts  and  liabili- 
ties. But  it  does  not  seem  to  me  to  be  an  accurate 
view  of  the  case  to  consider  him,  under  these  circum- 
stances, as  a  trustee  for  the  creditors.  He  was  rather 
a  debtor  to  the  estate  of  Cuthbert^  and  to  those  who 
were  interested  in  it.     He  became  such  debtor  by 

(a)  Mr.  Roharts  was  treated  as  the  Respondent  on  the  argu- 
ment, he  being  in  fact  the  Respondent  in  the  original  appeal.    But 
in  the  judgment  he  was  treated  as  the  Appellant ;  the  cross  appeal 
being  then  spoken  of  as  the  principal  appeal. 
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exercising  his  power  of  sale,  and  thus  receiving  money,        1 839. 
the  balance  of  which  he  was  bound  to  pay  over  on  the      ^TT' 

I'll/*        Court 

demand  of  parties  entitled  to  payment,  and  capable  of  ^  v. 
giving  him  a  valid  discharge.  Upon  his  becoming 
executor,  he  held  a  double  character:  representing 
the  estate  as  executor,  he  was  opposed  to  himself  as 
the  holder  of  the  power  of  sale,  or  the  proceeds  of  that 
sale.  But  even  then  the  portion  of  the  estate  sold 
was  not  such  as  enabled  him  to  settle  all  claims,  and 
pay  over  the  balance ;  there  was  still  a  large  debt  of 
20,000/.,  which  he  might  be  liable  to  pay,  and  for 
which  he  had  taken  the  security.  He  might  have 
consigned  the  estate ;  but  if  he  did  not  do  this,  it  was 
the  business  of  the  creditors,  and  of  the  other  persons 
interested,  to  make  him  do  so.  No  question  whatever 
is  raised  as  to  their  right  upon  that  point.  But  instead 
of  requiring  him  to  consign,  they  resolved,  by  the  mi- 
nute of  1806,  that  the  money  should  remain  with 
him,  stipulating  only  for  interest  at  five  per  cent., 
and  not  saying  one  word  about  accumulation. 

There  can  be  no  doubt  that  the  security  of  the 
house  of  Robarts  Sf  Co.  was  considered  by  the  cre- 
ditors equal  to  the  security  of  a  consignment ;  besides 
which,  by  this  arrangement  the  creditors  got  five  per 
cent.,  while,  upon  a  consignment,  they  would  not 
have  got  more  than  four  per  cent.,  and  must  have 
been  at  the  charge  of  making  the  consignment.  All 
the  evidence  shows  that  Robarts  refused  to  hold  the 
money  for  the  suspended  dividends  at  more  than  four 
per  cent.  Unquestionably,  therefore,  the  money  left 
in  his  hands  in  1809,  was  so  left  by  no  mere  act  of 
his  own,  but  by  that  of  the  creditors,  and  remained 
in  his  hands  down  to  1811,  upon  no  other  stipulation 
than  that  made  in  1806,  for  the  payment  of  five  per 
cent,  interest.    The  Court  below  was  consequently  jus- 
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1839.      tified  in  holding  that  agreement,  so  long  as  the  money 
was  thus  retained  under  the  force  of  that  stipulation. 

Next  comes  the  question  of  the  suspended  divi- 
dends. Lord  Cringletie,  by  the  interlocutor  of  1809, 
fixed  the  interest  on  these  sums  retained  by  Mr. 
Robarts  at  four  per  cent.,  and  that  matter  must  there- 
fore be  considered  res  judicata.  The  question  of  the 
amount  to  be  paid  as  interest  on  the  sums  so  retained 
was  expressly  raised  by  Mr.  MobartSj  who  objected  to 
pay  more,  and  alleged  that  in  other  hands  the  credi- 
tors could  not  get  so  much ;  and  as  the  creditors  ac- 
quiesced in  that  statement,  and  the  interlocutor  was 
made  upon  it,  it  is  clearly  res  judicata,  and  contention 
on  the  point  cannot  now  be  permitted. 

The  principal  question,  however,  still  remains  to  be 
decided.  And  it  is  impossible  to  deny  that  considerable 
difficulty  and  some  doubt  hang  over  that  part  of  the 
case.  Still  I  am  not,  on  the  whole,  prepared  to  say  that 
the  Court  below  has  miscarried,  although  I  confess  it 
to  be  impossible  to  feel  the  same  confidence  with  re- 
spect to  that  part  of  the  decision,  as  with  respect  to 
the  other  parts  of  the  case. 

In  1811  there  was  a  heavy  debt  due  on  the  provost- 
marshal's  bond.  In  other  respects  the  afiairs  were 
nearly  ripe  for  a  settlement ;  but  that  debt  existed. 
The  estate,  and  the  creditors  as  interested  in  it,  were 
subject  to  the  charge  of  relieving  Mr.  Robarts  from 
his  liability  as  to  the  debt.  It  was  their  duty  to  ascer- 
tain the  amount  of  the  debt,  and  relieve  him  from 
obligation  under  it.  His  right  to  retain  the  price  of 
the  CastlehUl  estate  as  security  for  the  payment  of 
that  debt  was  clear,  and  was  not  contingent  on  his 
stating  the  amount,  and  formally  claiming  the  reten- 
tion of  the  price  of  the  estate.  His  right  to  indenmity 
was  absolute;  and  it  was  co-extensive  with  his  liability 
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to  loss  in  that  matter.  He  did  not  propose  to  con-  1 839. 
sign  for  the  contingent  balance,  nor  did  the  creditors  'court 
require  him  to  do  so.     The  Court  below,  after  consi-  «• 

dering  these  circumstances,  seems  to  have  thought 
that,  as  to  them,  the  arrangement  of  1806  must  be 
deemed  to  have  continued ;  or,  at  all  events,  the  Court 
has  taken  that  arrangement  as  its  guide,  and  has 
given  interest  at  five  per  cent,  only,  and  without  rests, 
Lord  Fullerton  alone,  apparently  with  reference  to  Mr. 
Koharti  admission  that  he  had  mixed  these  funds 
with  his  own  as  a  banker,  having  held  that  rests 
should  be  made  in  the  account.  But  with  respect  to 
this  admission  of  Mr.  RoharU^  it  must  be  remarked 
that,  as  a  banker,  he  uses  all  the  monies  deposited 
with  him  by  his  customers,  being  liable  at  every  mo- 
ment to  repay  any  or  all  of  them  so  deposited,  to  each 
and  every  one  of  his  customers.  If  a  customer  dies, 
the  banker  is  liable  to  pay  the  executor,  or  any  other 
person  who  can  give  a  valid  discharge.  In  this  way 
alone  did  Mr.  Roharts  use  the  money  left  in  his  hands 
and  belonging  to  the  estate  of  Cuthbert.  As  soon  as 
the  persons  beneficially  entitled  to  that  money,  as  re- 
presenting the  estate,  appeared,  and  ofiered  him  a  valid 
dischai^e  for  paying  it,  he  was  bound  to  make  the 
payment.  Or  if  there  were  difficulties  which  prevented 
them  from  giving  a  valid  discharge,  and  therefore  dis- 
abled them  from  demanding  payment,  they  might 
have  applied  to  the  Court  to  have  the  money  consigned 
until  those  difficulties  were  removed.  They  did  not 
take  any  such  step,  and  I  think  that  the  Court  below 
was  right  in  refusing  to  let  them  share  in  the  profits 
of  Mr.  Roharts  as  a  banker.  But,  on  the  other  hand, 
I  think  him  liable  to  the  charge  of  five  per  cent.,  as 
he  did  not,  with  respect  to  the  money,  pursue  the 
same  course  as  with  respect  to  the  suspended  pay- 
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1839.       ments,  and  claim  to  be  exempted  from  liability  to  pay 
'T''  more  than  four  per  cent. 

Court  *     .         , 

V.  The  Appellant,  in  his  statement  regarding  consign- 

BART8.     j^tjQjj^  jiag  fallen  into  a  mistake ;  he  speaks  merely  of 

the  rate  of  interest  allowed,  arid  not  of  the  manner 
in  which  the  Court,  in  case  of  consignation,  deals  with 
the  interest  of  money  so  consigned.  It  is  the  practice 
of  the  Court  to  take  it  up,  and  redeposit  it,  with  the 
accumulations  of  interest,  once  in  a  year  at  least,  and 
sometimes  oftener.  Now  four  per  cent,  would  be  the 
interest  allowed  upon  funds  consigned ;  and  on  the 
practice  of  the  Court,  if  he  was  paying  that  interest, 
nothing  would  be  more  fit  than  to  charge  him  with  it 
and  with  annual  rests.  But  then,  on  the  other  hand, 
it  is  equally  clear  that  by  such  an  arrangement  the 
creditors  would  gain  less  than  by  charging  him  with 
five  per  cent,  without  rests.  In  a  case  like  the  present, 
and  under  the  circumstances  to  which  I  have  ad- 
verted, the  Court  would  not  charge  him  with  five  per 
cent  and  half-yearly  rests. 

But  the  Appellant  is  mistaken  when  he  grounds 
upon  the  order  with  respect  to  the  interest  on  the  sus- 
pended dividends,  an  argument,  that  as  to  all  the  rest 
of  the  money  in  his  hands  he  should  be  held  liable 
only  to  four  per  cent.  The  circumstance  of  no  con- 
signation having  been  demanded,  may  be  a  sufi&cient 
ground  for  his  not  being  liable  to  rests  with  an  allow- 
ance of  five  per  cent,  interest,  but  it  does  not  go  fur- 
ther, and  show  that  he  ought  only  to  be  liable  to  four 
per  cent.  If  he  felt  his  position  a  bad  one,  he  him- 
self might  have  demanded  to  consign;  for  though  the 
fund  he  held  was  at  first  apparently  of  insufiicient 
amount,  it  proved  in  the  end  more  than  suflicient  to 
cover  the  liability  he  had  incurred.  Had  he  made 
that  demand,  these  consequences  would   have  hap- 


Rob  ARTS. 
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pened  :  On  the  one  hand,  the  fund   would   always       i839. 
have  been  fortheomins:  to  answer  his  demand  of  in-      ^  ^"^ 

J  .  ....  .  Court 

demnity  whenever  his  liability  was  fully  ascertained,  ^  v, 
while,  on  the  other,  it  would  have  been  lying  at 
four  per  cent,  interest,  with  yearly  or  half-yearly  rests, 
during  all  the  time  that  that  liability  was  not  ascer- 
tained. As  these  half-yearly  rests  would  have  brought 
the  four  per  cent,  up  to  about  five  per  cent,  without 
rests,  it  is  but  fair  that,  he  himself  not  having  made 
any  application  to  the  Court  on  the  subject,  he  should 
be  held  liable  to  the  same  amount  which  the  credi- 
tors would  have  obtained,  had  the  money  been  dis- 
posed of  in  any  other  way. 

So  far,  then,  fair  justice  seems  to  have  been  done  to 
both  parties.  But  even  if  the  Respondents  are  right  in 
their  claim  of  five  per  cent,  with  rests,  and  the  judg- 
ment now  under  review  is  in  that  respect  erroneous, 
that  claim  cannot  be  supported  beyond  the  month  of 
March  1826,  when  Mr.  Robarts  did  apply  to  the  Court, 
stating  his  wish  to  consign  the  fund  to  a  London 
bank,  and  so  to  be  released  from  the  Chancery  pro- 
ceedings. In  the  prayer  to  the  Court  he  annexed  a 
condition  to  his  tender  of  payment,  such  as  would  in 
our  courts  of  common  law,  and  probably  also  in  those 
of  Scotland,  prevent  the  tender  from  being  deemed  a 
valid  tender  in  law;  but  still  it  is  sufiicient  in  its 
nature  to  have  a  strong  effect  on  the  decision  of  the 
question  of  ordering  rests ;  a  question  entirely  discre- 
tionary, and  which  must  always  depend  on  the  whole 
circumstances  of  the  case,  and  the  whole  conduct  of 
the  parties,  where  the  question  arises,  as  it  does  here, 
upon  the  difference  to  be  observed  in  a  case  of  retain- 
ing and  of  consigning  the  fund.  We  must  see,  then, 
how  his  prayer  to  consign  in  March  1826  was  met  by 
the  other  parties.     It  was  resisted  in  its  terms,  and 
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1839.  tbey  claimed  the  consignation  of  the  whole  fund  in 
Court  medio^  without  any  regard  being  had  to  the  Chancery 
^'  suit.  Upon  this  proceeding,  the  Lord  Ordinary  has 
expressed  his  opinion,  by  directing  the  parties,  under 
his  interlocutor,  to  produce  evidence  of  the  Chanceiy 
suit  being  finally  settled,  and  by  authorising  the 
required  consignation  to  take  place  only  after  such 
evidence  had  been  produced.  In  the  opinion  of  the 
proceeding  thus  pronounced  I  fully  concur.  The 
Respondents  did  not  produce  any  such  evidence  for 
the  space  of  two  years,  and  yet  they  seek  to  charge 
Mr.  Robarts  with  five  per  cent.,  and  rests,  during  the 
whole  of  that  period.  But  pushing  the  Respondents' 
right  to  rests  to  the  extreme,  it  is  doubtful  whether 
it  ought  not  to  be  restricted  to  the  period  which 
elapsed  before  February  1824,  when  the  Appellant 
put  in  a  minute,  stating  his  readiness  to  pay  the  re- 
tained dividends ;  and  certainly,  in  no  view  whatever 
can  the  accumulations  be  claimed  at  five  per  cent,  after 
March  1826 ;  so  that,  admitting  the  principle  con- 
tended for  by  the  Respoi^dents,  I  do  not  think  that  the 
application  of  that  principle  would  carry  them  the 
whole  length  of  the  doctrine  for  which  they  con- 
tend. But  I  have  already  said  that  even  as  to  the 
principle  itself,  I  am  not  prepared  to  advise  your 
Lordships  to  overrule  the  decision  of  the  Court  below. 
We  come  then,  at  last,  to  the  question  of  the  com- 
mission claimed  by  Mr.  Robarts^  which  is  the  main 
subject  of  the  cross  appeal.  With  regard  to  the  claim 
for  commission,  I  do  not  think  it  due  on  any 
grounds.  There  was  no  stipulation  for  it ;  and  with, 
out  stipulation,  Mr.  Robarts  and  those  whom  he  re- 
presents cannot  be  entitled  to  it.  He  cannot  claim  it 
as  executor,  nor  as  a  factor,  nor  as  the  holder  of  a 
heritable  security  with  a  power  of  sale;  nor  as  a  party 
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executing  that  power  by  selling  and  retaining  the  1839. 
price  for  his  own  indemnity,  subject  to  account  for  court 
the  balance  when  he  has  been  indemnified  against  the  _  ^* 
liabilities  he  undertook.  In  this  last  character,  indeed, 
he  was  only  a  holder  for  his  own  security ;  and  for 
the  same  purpose  he  was  the  donee  of  the  power,  and 
the  vendor,  and  the  receiver  of  the  purchase  money. 
So  that,  acting  for  his  own  security  merely,  for  his 
own  benefit  in  fact,  he  cannot  claim  a  commission. 
If  he  anticipated  trouble  and  expense  in  these  things, 
he  should  have  stipulated  for  commission,  but  he  did 
not  do  so,  and  an  allowance  of  1000/.  to  Mr.  Robarts 
for  Mr.  Macintosh  his  factor,  was  an  ample  pay- 
ment to  him  on  account  of  his  trouble.  As  vendor 
and  receiver  of  the  purchase  money,  therefore,  he  can 
have  no  claim  to  commission,  and  in  his  other  pro- 
ceedings he  is  merely  an  accounting  party  to  the 
estate ;  and  though  the  extent  of  his  liability  for  the 
retention  of  the  price  and  the  profits  in  that  character 
has  become  a  question,  none  can  be  raised  as  to  any 
claim  for  commission  on  his  behalf.  As  to  the  ques- 
tion of  costs,  I  have  already  said  that  I  consider  the 
case  one  of  difficulty.  It  was  therefore  fit  for  an 
appeal ;  and  so  far  as  the  original  appeal  is  concerned, 
I  should  propose  that  no  costs  be  allowed. 

But  I  do  not  think  that  the  cross  appeal,  and  the 
question  respecting  the  commission,  can  be  viewed 
in  the  same  light.  There  is  one  ground  of  doubt, 
however,  as  to  giving  the  costs  of  the  cross  appeal* 
namely,  that  but  for  the  original  appeal  we  might 
never  have  had  the  subject  of  the  cross  appeal,  and 
the  question  of  the  commission,  brought  here  :  still, 
however,  I  am  inclined  to  give  the  costs  of  the  cross 
appeal,  because  I  think  it  would  be  dangerous  to  say 
that  if  a  party  presented  an  appeal  on  a  disputable 


96  CASES  IN  THE  HOUSE  OF  LORDS. 

1839.       question,  and  subject  to   his  liability  to  costs,  the 
^7^^      other  party  might,  without  fear  of  costs,  present  a  cross 
V.         appeal  on  a  question  not  at  all  disputable. 

ROBARTS. 

The  original  and  the  cross  appeal  were  therefore 
dismissed,  and  the  latter  was  dismissed  with  costs. 

The  following  Order  was  afterwards  made,  and 
entered  on  the  Journals : 

Court  v.  Robarts, 
et  e  contra. 

It  is  ordered  and  adjudged  by  the  Lords  Spiritual 
and  Temporal^  &c.,  that  the  said  original  and  cross 
appeals  be  and  are  hereby  dismissed  this  House,  and 
that  the  interlocutors,  so  far  as  therein  respectively 
complained  of,  be  and  the  same  are  hereby  affirmed : 
And  it  is  further  ordered^  that  the  appellant  in  the 
said  cross  appeal  do  pay  or  cause  to  be  paid  to  the 
said  Respondents  John  Court  and  others,  the  costs  in- 
curred in  respect  of  the  said  cross  appeal;  the  amount 
thereof  to  be  certified  by  the  Clerk-assistant:  And 
it  is  further  ordered  and  directed,  that  the  costs  in- 
curred by  the  Respondents  in  the  said  cross  appeal 
in  the  proceedings  in  the  Court  below,  occasioned  by 
the  said  Abraham  Wiidej/  Robarts  disputing  his 
liability  to  pay  5  Z.  per  centum  per  annum  without 
annual  rests,  and  by  his  claim  of  commission,  or  in 
relation  thereto  respectively,  shall  be  paid  by  the  said 
Abraham  Wildey  Hobarts,  the  Appellant  in  the  said 
cross  appeal,  if  any  such  costs  remain  unpaid :  And 
it  is  further  ordered,  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  with  this  direc- 
tion, to  do  therein  as  shall  be  just  and  consisteut 
with  this  judgment  and  direction. — Lords'  Journals, 
Vol.  70,  p.  618,  619;   25  July  1839. 
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IN  COMMITTEE  OF  PRIVILEGES. 

THE  EARL  OF   ROSCOMMON's    CLAIM  (a). 

!•  A  petitioner  to  the  House  of  Lords,  claiming^  as  an  Irish  CUamitoan 
Peer,  to  be  admitted  to  vote  at  the  election  of  representa-  ^^<^^^*' 
tive  Peers  of  Ireland,  was  required,  in  consequence  of  a  Eoidence. 
doubt  of  his  right  and  also  of  an  adverse  claim,  to  give 
in  a  printed  case  containing  his  pedigree  and  references 
to  his  proofe.  {Vide  infra,  p.  101.) 

2*  The  right  to  the  same  dignity  having  been  the  subject  of 
investigation  in  the  Irish  House  of  Lords,  the  mbutes  of 
proceedings  and  of  evidence,  including  depositions  taken 
by  commissioners  under  an  order  of  that  House,  held  ad- 
missible here  (the  witnesses  being  dead),  not  only  against 
the  Crown  and  other  parties  to  that  investigation,  but  also 
against  a  person  who  was  not  a  party  to  the  proceedings, 
but  was  cognisant  of  them.  {Vide  infra,  pp.  103  and  129.) 

3.  It  is  the  privilege  as  well  as  the  duty  of  the  Attorney- 
general  for  Ireland,  to  attend  this  House  on  the  investiga- 
tion of  claims  to  Irish  Peerages;  but  he  may,  with  leave  of 
the  House,  depute  counsel  to  attend  for  him.  {Infra,  p.  f02.) 

4.  A  claimant  to  a  Peerage  having,  in  his  petition  to  the 
House,  stated  a  prima  fade  case,  but  being  unable  on 
account  of  his  circumstances  to  complete  it,  the  Attorney- 
general  was  ordered  to  bring  forward  his  witnesses  and  con- 
duct his  case  at  the  expense  of  the  Crown.  But  the  House 
makes  such  orders  reluctantly,  as  they  may  embarrass  the 
proceedings  and  encourage  adventurers.  {Infra,  pp.  102 
and  113.) 

5.  Documents  put  before  the  House  by  a  claimant,  although 
not  admitted  in  evidence,  held  to  be  fit  matter  for  observa- 

(d)  As  claims  to  ancient  dignities  have  become  so  numerous,  it 
has  been  suggested  that  the  report  of  this  and  other  cases,  which 
were  omitted  in  their  proper  places,  may  be  useful  for  the  various 
points  of  practice  and  evidence  decided  in  them. 

VOL.  VI.  H 


) 


98  CASES  IN  THE  HOUSE  OF  LORDS. 

1 828.  tion  by  his  adversary's  counsel,  to  prevent  prejudice.  (Infra 

Roscommon's   6.  The  rule  which  requires  marriages,  births,  and  deaths,  in 
CLAIM.  England,  to  be  proved  by  the  registers,  where  there  are 

no  living  witnesses,  is  not  applicable  to  Ireland,  where  such 
registers  have  not  been  duly  kept.  Copies  of  instruments 
in  writing  there,  and  evidence  of  reputation,  are  admissible, 
afterproof  that  search  was  made  for  registers.  {Infra,^.  105.) 
7.  The  pedigree  of  a  claimant  as  a  descendant  from  the 
seventh  son  of  the  first  Peer,  who  was  so  created  by  letters 
patent  to  hold  to  him  and  the  heirs  male  of  his  body,  stated 
that  that  Peer  left  seven  sons,  that  the  issue  of  the  first  and 
second  were  extinct,  and  that  the  four  next  died  without 
issue ;  there  being  no  contemporaneous  account  of  them^ 
nor  other  evidence  except  reputation  in  the  family,  which 
agreed  with  the  pedigree ;  Held  that  it  may  be  presumed 
they  died  without  issue,  more  especially  as  during  a  loi^ 
contest  for  the  dignity  no  descendant  from  them  claimed  it 

Michael  James  Robert  Dillon,  Earl  of  Roscom- 
mon, in  Ireland,  presented  his  petition  to  the  House 
of  Lords  (V)  in  1822,  claiming  a  right  to  vote  at 
the  election  of  representative  Peers  of  Ireland,  and 
praying  that  such  right  might  be  admitted.  From 
the  petition,  and  the  printed  case  afterwards  pre- 
sented by  the  claimant,  it  appeared  that  Sir  James 
Dillon  was  created  Baron  of  Kilkenny  West,  by  let- 
ters patent  in  the  year  1619,  and  by  other  letters 
patent,  dated  1622,  was  advanced  to  the  dignity  of 
Earl  of  Roscommon,  to  hold  to  him  and  the  heirs 
male  of  his  body;  that  he  died  in  1641,  leaving 
seven  sons,  bom  in  the  order  in  which  they  are  here 
named,  viz.  Robert,  Lucas,  Thomas,  Christopher, 
George,  John,  and  Patrick,  and  was  succeeded  by 

(b)  Pursuant  to  the  4th  Article  of  the  Act  of  Union  with  Irdtmdm 
But  if  there  is  any  question  affecting  the  dignity,  the  petition  ought 
to  be  to  the  Crown.  Vide  infra^  the  Earl  of  tVataford't  case,  p.  133. 
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his  eldest  son  Robert^  who  died  in  1642,  leaving  two        j828. 
sons,  James  by  his  first  wife,  and  Carey  by  his  third      ^P'     ' 
wife,  his  second   son   Henry,  by   his   second   wife,  Roscommon's 
having  died  before  himself:  That  Robert^  the  second       ^^^^m. 
Earl,  was  succeeded  by  his  eldest  son,  the  said  James, 
who  died  in  1649,  leaving  an  only  son  Wentworth, 
who  became  fourth  Earl  of  Roscommon,  and  died  in 
1684,  without  issue,  whereupon  the  said  Carey  ZHUon, 
his  uncle,  succeeded  to  the  said  dignities :  That  he 
(Carey,  the  fifth  Earl)  died  in  1689,  leaving  one  son 
who  became  sixth  Earl  of  Roscommon,  and  died  in 
1715,  leaving    two    sons   Robert  and  James;    the 
former    succeeded    his  father,    and    dying  without 
issue  male,   was  succeeded   by   his  brother  James, 
eighth  Earl,   upon   whose  death  in   1746,   without 
issue  male,  the  line  of  Robert,  second  Earl,  and  first 
son  of  the  first  Earl,  became  extinct.     The  dignities 
then  devolved  on  the  line  of  Lucas,  second  son  of  the 
first  Earl.    That  Ltuxis  had  left  a  son,  James  Dillon^ 
who  left  two  sons,  Lucas  and  Patrick;  the  former 
died  without  issue,  and  Patrick  had  issue,  fivQ  sons, 
viz.  James,  (who  died  without  issue  in  his  father's  lifer- 
time)  Robert,  John,  Arthur,  and  Thomas.     Robert 
the  eldest  of  these  was  serving  in  the  French  army  at 
the  time  of  the  death  of  James  the  eighth  Earl ;  he 
assumed  the  title,  but  did  not  take  his  seat  in  the 
House  of  Lords.     Upon  his  death  in  Paris  in  1770, 
without  issue,  John,  his  next  brother  and  heir,  took 
the  title,  but  being  poor  and  also  a  Roman  Catholic, 
he  did  not  take  his  seat  in  the  House.     He  died  in 
1782.     The  title  was  dormant  for  some  years  after- 
wards:  it  was  claimed  in  1791,  by  Robert  Dillon, 
since  deceased,  as  the  descendant  and  heir  male  of 
Patrick,   the   seventh  son   of    the   first   Earl:    that 

claimant's  petition  was  referred  by  the  Lord-lieutenant 
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1828.       to  the  Irish  House  of  Lords,  and  by  the  House  to  their 

Earl  of      Committee  for  Privileges,  who,  after  receiving  a  great 

RoscoMiion'i  deal  of  evidence  in  support  of  the  claim  in  1792  and 

CLAIM 

1793,  were  upon  the  point  of  declaring  the  same  to  be 
made  out,  when  Patrick  Dillon,  son  of  Johuj  the  tenth 
Earl,  was  brought  forward,  and  proof  having  been  given 
of  his  legitimacy,  which  had  been  questioned,  he  was 
declared  entitled,  and  in  1799  he  took  his  seat  in  the 
last  Parliament  of  Ireland.    This  Patrick j  the  eleventh 
Earl  of  Roscommon^  died  in  1816  without  issue  male, 
and  with  him  the  line  of  Imcos,  second  son  of  the  first 
Earl,  became  extinct.    The  petition  and  case  further 
stated  that  the  third,  fourth,  fifth,  and  sixth  sons  of 
the  first  Earl  having  died  young  and  without  issue,  the 
dignities  devolved  on  the  petitioner  as  heir  male  of  the 
body  of  Patrick  the  seventh  son ;  for  that  said  Patrick 
had  issue,  two  sons,  James  and  George  Dillon ;  James 
the  elder  lived  at  Rath  in  the  King's  county  in  /re- 
landy  and  had  by  his  first  wife,  two  sons,  Edward  and 
Veah  Dillon;  Edward  the  elder  son  left  an  only  son, 
Robert,  who  was  the  unsuccessful  claimant  before  the 
Irish  House  of  Lords  against  Patrick  the  eleventh 
Earl;  said  Robert  died  in  1802,  without  issue,  and  his 
brother  Veah  having  also  died  without  issue  male,  the 
dignities  devolved  on  the  issue  of  their  father,  the  said 
James  Dillon  of  Rath,  by  his  second  wife,  by  whom 
he  had  three  sons,  Michael,  Francis,  and  James; 
Michael,  the  eldest  of  the  three,  had  two  sons,  John, 
who  died  young  and  unmarried,  and  James,  a  sui^eon 
in  .Dublin,  who  had  issue  two  sons;   Michael  and 
Anthony  Dillon ;  Michael,  the  elder,  was  an  officer 
in  the  Dublin  militia,  and  was  slain  in  the  battle  of 
New  Ross,  county  of  Wexford,  by  the  rebels,  in  the 
year  1798,  leaving  his  wife  pregnant  of  the  petitioner, 
who  was  born  in  the  month  of  October  of  that  year. 
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The  petition  was  referred  to  the  Committee  of  Privi-       i828, 
leges,  who  met  on  it,  for  the  first  time,  in  July  1823,     ^^^^  ^^ 
and  frequently  afterwards  in  every  session  of  Parlia-  Roscommon's 

CLAIM. 

ment  up  to  and  including  that  of  1828,  (viz.  the  5th  of 
April,  and  the  13th,  1 7th,  and  20th  of  May  1824 ;  the 
24th  of  March,  the  21st  and  28th  of  April,  the  30th 
of  May,  and  the  2d  and  6th  of  June  1825 ;  the  27th 
of  April  1826 ;  the  10th  and  17th  of  May,  and  the 
7th  and  21st  of  June  1827,  and  the  21st  of  May,  and 
4th  and  18th  of  June  1828)  Mr.  Lynch  appearing  as 
counsel  for  the  petitioner  up  to  the  session  of  1826,  and 
Mr.  Sydney  Taylor  from  that  time  up  to  the  final 
establishment  of  the  claim.  The  Attorney-general 
(first.  Sir  J.  S.  Copley,  and  afterwards  Sir  C.  Wethe- 
retl)  attended  for  the  Crown. 

In  the  beginning  of  the  session  of  1824,  another  peti- 
tion, presented  to  the  House  by  JFVa/icw  Stephen  Dillon^ 
claiming  the  said  dignities  and  right  of  voting,  &c.  as 
the  descendant  and  heir  male  of  Thomas,  third  son  of 
the  first  Earl,  was  referred  to  the  Committee;  and  Mr. 
Gifford  attended  as  his  counsel  to  watch  the  proceedings 
on  his  behalf.  An  order  was  then  made  to  the  effect 
that  both  claimants  should  give  in  printed  cases  con- 
taining their  respective  pedigrees  and  statements  of  the 
evidence  on  which  they  relied  in  support  of  their  re- 
spective claims,  especially  as  one  of  them  had  to  prove 
the  non-existence  of  any  descendants  from  the  third, 
fourth,  fifth,  and  sixth  sons,  of  the  first  Earl.  The 
first  claimant  complied  with  that  order ;  the  second 
presented  a  petition  by  his  agent  (being  himself  in 
prison  for  debt),  stating  his  want  of  means  to  pay  the 
expenses  of  complying  with  it ;  and  praying  that  no 
adjudication  would  be  made  on  the  disputed  right 
until  the  then  next  ensuing  session,  when  he  hoped 
to  be  able  to  prosecute  his  claim. 
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1828.  In  June  1825,  the  Committee,  after  examining  the 

jlTjI^I]^     said  agent,  reported  to  the  House  that  F.  S.  Dillon 

lioscoMMoji's  was  unable    on   account    of    his    circumstances  to 

establish  his  claim ;  that  it  appeared  to  them  material 
to  be  put  in  possession  of  such  information  respecting 
it  as  he  could  furnish,  and  that  therefore  the  Attor- 
ney-general for  Ireland  should  direct  some  person  to 
attend  him  and  receive  such  information.  The 
House  ordered  accordingly,  and  in  March  1826 
the  Irish  Attorney-general  made  a  report  in  the 
matter  so  referred  to  him,  and  the  Committee  of  Pri- 
vileges, after  examining  it,  again  reported  to  the 
House  that  divers  matters  were  therein  suggested  as 
evidence  of  the  right  of  F.  S.  DUhn  to  the  dignity, 
and  which  the  Committee  conceived  fit  for  further 
inquiry;  and  for  that  purpose  they  recommended 
that  the  Attorney-general  for  Ireland  should  attend 
tiiem  on  this  claim — it  being  his  privilege  as  well  as 
his  duty  to  attend  on  claims  to  Irish  Peerages ;  and 
that  in  the  meantime  he  should  obtain  such  evidence 
as  he  could  respecting  it.  The  House  made  an  order 
to  the  effect  so  suggested ;  and  in  pursuance  thereof 
the  said  Attorney-general  made  a  further  report,  and 
counsel  on  his  behalf  attended  each  sitting  of  the 
Committee  (first  Mr.  Nolan^  and  afterwards  Mr. 
Joy),  and  from  that  time  no  other  counsel  attended 
for  F.  S.  Dillon.  {Vide  infra,  pp.  106  and  107.) 

The  evidence  given  (1824-5)  on  behalf  of  the  first 
claimant  consisted,  among  other  matters,  of  attested 
copies  of  the  enrolments  of  the  patents  of  creation  (1619 
and  1622);  of  entries  in  the  Journals  of  the  House 
of  Lords  in  Ireland,  showing  the  sittings  there  of  all 
the  Earls  of  Roscommon,  except  the  ninth  and  tenth 
(who  were  Roman  Catholics) ;  and  of  the  minutes 
of  the  Committee   of  Privileges  of  that  House  in 
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1792  and  1798.    As  Robert  Dillon,  then  claimant,       i828. 
proved   to  the  satisfaction   of  that    Committee    his     ,^~"^''     ' 

*  ,  Earl  of 

descent  from  Patrick j  the  first  Earl's   seventh  son,  RoscoMMow'a 

from  whom  this  claimant  also  derived  his  descent, 

this  claimant's  counsel  contended  that  the  proofs  for 

the  former  in  that  respect  were  proofs  for  the  latter  ; 

and  as  the  witnesses  had  all  died,  their  depositions, 

received  and  recorded  in  the  Irish  House  of  Lords, 

ought  to  be  received  by  this  House. 

The  Attorney-general  (Sir  /.  S.  Copley)  objected  to 
the  reception  of  the  minutes,  on  the  ground,  first, 
that  it  did  not  appear  that  the  Attorney-general, 
on  behalf  of  the  Crown,  watched  the  evidence  before 
the  Irish  Committee;  and  secondly,  that  as  this 
evidence,  if  unfavourable  to  the  claimant,  could 
not  be  received  here  against  him,  so  it  could  not 
be  received  for  him. 

Mr.  Gifford  also  objected,  on  the  ground  that 
F*  S.  Dillon,  the  counter-claimant,  had  no  oppor- 
tunity of  cross-examining  the  witnesses  before  the 
Irish  Committee  of  Privileges. 

Mr.  Lynch,  in  answer  to  the  last  objection,  said, 
F.  S.  Dillon  was  cognizant  of  the  whole  of  the  pro- 
ceedings in  the  Irish  House  of  Lords,  for  he  was  then 
assisting  the  claimant,  Robert  Dillon.  (That  was 
afterwards  proved  by  a  witness).  To  the  other  ob- 
jections he  answered,  that  the  Irish  Attorney-gene- 
ral attended  the  Committee  of  Privileges  in  1792  and 
1793,  at  every  sitting,  and  cross-examined  the  wit- 
nesses.    (The  minutes  themselves  showed  that  fact). 

The  Committee  informed  the  counsel,  that  the 
House  always  receives  its  own  proceedings  in  evi- 
dence ;  and  therefore  the  proceedings  of  the  Com- 
mittee of  Privileges  in  Ireland  were  admissible 
generally ;    but  still,  if  it  should   appear   that  any 
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1 828.       evidence  was  received  by  that  Committee  that  ought 
Earl  of      ^^*  ^  ^^  received,  it  would  be  open  for  this  Com- 
Hoscommom'*  mittee  to  reject  it. 

An  attested  copy  of  these  minutes  was  first  pro- 
duced from  the  custody  of  Mr.  Alsop,  who  had  been 
the  solicitor  and  also  the  relative  of  Robert  Dillon,  the 
claimant  in  1792,  and  who  was  now  agent  for  the 
present  claimant.  It  appearing  by  the  Lords'  Jour- 
nals {Irish),  that  a  copy  of  the  minutes  of  proceed- 
ings was  ordered  to  be  made  out  for*  Robert  Dillon, 
the  Committee  admitted  the  copy  de  bene  esse.  The 
original  minutes  were  afterwards  produced  from 
the  custody  of  the  heir  at  law  of  Robert  Dillon,  to 
whom,  it  appeared  by  an  order  in  the  Journals,  they 
were  delivered,  and  a  witness  proved  that  he  was  not 
able  to  find  them  among  the  records  of  the  Irish  Par- 
liament.   The  Committee  received  them  absolutely. 

Mr.  Lynch  required  the  depositions  of  a  Mr.  -4»- 
drew  Hearne,  contained  in  the  minutes,  to  be  read. 
In  answer  to  various  objections,  he  said  they  were 
depositions  taken  under  a  commission,  ordered  by  the 
House  of  Lords  in  Ireland  to  be  issued  lor  the  exami- 
nation of  Hearne,  a  material  witness,  but  not  able  to 
attend  that  House  in  consequence  of  ill  health.  The 
Attorney-general  and  Robert  Dillon  joined  in  that 
commission,  each  naming  two  commissioners,  and 
each  framing  interrogatories  for  the  examination  of 
the  witness.  He  submitted  that  depositions  so  taken 
did  not  fall  within  the  rule  laid  down  in  the  Berkeley 
Peerage  case. 

The  Committee  admitted  them,  and  also  a  pedigree 
which  was  annexed  to  them,  and  they  were  read, 
showing  that  Andrew  Hearne,  having  a  brother  in  the 
Austrian  military  service,  applied  to  the  eighth  Earl 
of  Roscommon^  with  whom  he  was  well  acquainted* 
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and  obtained  from  him  a  statement  and  pedigree  of  the       i82S. 
Dillon  fisunily ,  of  whom  he,  HeamCj  was  one,  his  mother     eTrTT' 
being  the  granddaughter  of  Patrick,  the  seventh  son  Roscommom's 
of  the  first  Earl.    The  object  he  had  in  obtaining  the 
history  of  the  family  was  to  send  it  to  his  brother,  to 
whom  it  would  be  useful  in  gaining  advancement 
in  the  foreign  service.     The  eighth  Earl  distinctly 
stated  to  him,  that  the  third,  fourth,  fifth,  and  sixth 
sons  of  the  first  Earl  died  without  leaving  issue,  and 
that,  on  the  extinction   of  the  descendants   of  the 
second  son,  the  dignity  of  Earl  of  Roscommon  would 
devolve  on  the  Dillons  of  Rath,  the  descendants  of 
the  seventh  son.     The  widow  of  the  seventh  Earl, 
with  whom  Hearne  was  acquainted,  made  a  similar 
statement  to  him  of  the  state  of  the  Dillon  family. 

Mr.  Lynch  ofiered  to  give  in  copies  of  registries, 
and  also  evidence  of  reputation,  of  marriages,  births 
and  deaths. 

The  Committee  informed  him  that  copies  of  regis- 
tries had  not  been  received  on  claims  of  English  peer- 
ages since  the  Chandos  case ;  the  original  registries 
were  always  required.  They  did  not  intend  to  apply 
that  rule  strictly  in  the  present  case,  but  still  it  was 
necessary  to  make  some  rule  in  respect  to  registries ; 
and  in  order  to  let  in  evidence  of  reputation,  it  should 
first  be  shown  that  searches  were  made  for  registers. 
It  was  extremely  important  to  observe  conformity  of 
proceeding  on  English  and  Irish  claims  of  peerage. 

A  witness  was  then  examined  as  to  the  searches 
he  made,  without  finding  registries  of  certain  mar- 
riages. He  produced  some  marriage  settlements, 
which  were  received  as  evidence  of  the  marriages, 
being  supported  by  evidence  of  reputation,  which 
was  also  admitted  generally  to  prove  deaths,  on  the  j| 

representation  that  registries  of  any  sort  were  most 
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1828.       irregularly  kept  in  Ireland,  and  in  many  places  there 
,"7"^"    '      not  kept  at  all. 

Earl  of  r^^ 

Roscommon's  The  case  of  the  first  claimant  was  closed  in  1826; 
^^^^^'  but  the  counter-claimant  not  being  able  to  attend 
nor  appear  by  counsel  or  agent  from  the  last  sitting 
in  1825y  the  Committee  postponed  the  further  consi- 
deration of  the  case  to  the  session  of  1827,  intimating 
their  expectation  that  the  Attorney-general  for  Ireland 
would,  in  the  mean  time,  take  the  necessary  means 
of  furnishing  all  the  evidence  that  he  could  collect. 

In  the  session  of  1827,  the  Attorney-general,  Sir 
C.  JVetherelly  opened  to  the  Committee  the  case  of 
F.  S,  Dillouy  and  examined  his  witnesses,  assisted  by 
the  counsel  representing  the  Attorney-general  for 
Ireland.  The  evidence  given  in  his  behalf  con- 
sisted of  the  reports  before  mentioned,  as  furnished 
by  the  Irish  Attorney-general  (which  stated  that,  on 
claimant's  suggestion,  searches  had  been  made  for 
wills  in  the  prerogative  and  consistorial  courts  of 
Dublin,  the  consistorial  courts  of  Meath,  &c.^  from 
1620  to  1782,  and  among  several  other  records,  with- 
out discovery  of  any  evidence  applicable  to  his  claim) ; 
of  an  alleged  correspondence  between  his  father  and 
the  tenth  Earl  of  Roscommon  (which  was  not  admitted 
in  evidence);  of  an  inscription  on  a  tombstone;  and  of 
evidence  of  reputation  that,  on  the  death  of  the  tenth 
Earl,  the  dignity  would  go  to  this  claimant's  family. 
The  examination  of  witnesses  took  up  several  days. 
Their  evidence  is  stated  in  the  speeches  of  counsel. 

Mr.  Sydney  Taylor,  who  had  been  counsel  for  the 

first  claimant  since  1826,  summed  up  his  case  on 

the  21st  of  June  1827.     After  adverting  to  the  pedi- 

#  gree    of  his  client,  and    to    the  proceedings  before 

stated,  he  proposed  first,  to  dispose  of  the  case  of  the 
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counter-claimant.    That  case  rested  on  a  correspond-       i82d. 
ence,  consisting  of  letters  alleged  to  have  passed  in     -^^^^  ^^ 
1771  between  his  father  James  Edward  Dillon^  and  Roscommom'* 
John  the  tenth  Earl;  secondly,  an  inscription  on  an 
ancient  tombstone ;  thirdly,  on  reputation  respecting 
the  heir  to  the  title,  after  the  extinction  of  the  line  of 
Lucas,  second  son  of  the  first  Earl.    The  letters  were 
not  admitted  in  evidence ;  but  as  they  were  set  forth  in 
the  case,  he  submitted  that  he  had  a  right  to  comment 
on  them,  to  guard  against  any  prejudice  from  them. 

Lord  RedesdaJe: — There  is  one  point  of  view  in 
which  it  may  be  proper  to  comment  upon  them,  namely, 
that  when  a  person  brings  forward  fabricated  evi- 
dence, suspicion  is  cast  on  all  his  evidence.  If  it  can 
be  shown  that  these  letters  are  fabricated,  then  that 
iact  gives  a  tone  and  character  to  the  whole  case. 
Another  circumstance  of  the  same  description,  in  this 
claimant's  case,  is  that  he  has  altered  his  first  pedigree, 
shifting  one  person  out  of  it :  at  least,  the  evidence 
he  has  produced  throws  that  person  out  of  the  case. 

Sir  C.  Wether eU: — As  the  letters  are  not  in  evi- 
dence, it  is  unnecessary  to  observe  upon  them. 

Lord  Redesdale: — ^The  duty  of  the  Attorney-general 
in  this  case  is  extremely  difficult.  It  is  his  duty  to 
see  that  an  improper  claimant  has  not  the  title,  and 
also  to  see  that  the  proper  claimant  has  it ;  and  that 
duty  is  extremely  difiicult  in  the  situation  in  which 
he  stands  in  this  case.  If  this  claimant  had  the 
means  of  bringing  his  claim  before  the  House,  he 
w^ould  have  his  own  counsel.  Your  Lordships  are 
embarrassed  by  the  circumstance  of  the  Attorney- 
general  being  also  counsel  for  the  claimant  as  well  as 
for  the  Crown.  This  person  after  proceeding  to  a  cer- 
tain extent,  abandoned  the  claim  for  want  of  means  of 
proceeding  in  it ;  and  your  Lordships  then  directed 
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1 828.       that  the  Attorney-general,  under  those  circumstances, 

^j^y      should  proceed  with  his  claim,  putting  the  Attomey-ge- 

Roscommon's  neral  in  a  situation  in  which  he  never  appeared  before. 

The  Lord  Chancellor  (Lord  Lyjidhurst) : — I  think 
it  is  clearly  competent  to  Mr.  Taylor ,  if  he  thinks 
proper,  to  comment  upon  these  letters,  for  I  under- 
stand they  are  set  out  in  the  counter-claimant's  case. 
Whatever  the  claimant  has  stated  to  your  Lordshijps 
is  a  fair  subject  for  observation  for  the  counsel  who 
opposes  his  claim  ;  and  therefore,  although  these  let- 
ters have  not  been  received  in  evidence,  yet,  as  a 
statement  of  them  has  been  laid  before  your  Lordships, 
it  is  competent  for  the  learned  counsel  for  the  other 
party  to  comment  upon  them.  What  tlie  noble  and 
learned  Lord  has  said  is  very  true ;  the  matter  brought 
forward  by  the  claimant  may  be  very  material  as 
throwing  discredit  on  the  other  parts  of  his  case,  par- 
ticularly that  part  relating  to  the  tombstone. 

Mr.  Taylor  then  commented  on  the  correspondence 
alleged  to  have  passed  between  the  counter-claimant's 
father  and  John,  the  tenth  Earl,  in  1771,  showing, 
by  intrinsic  evidence,  that  they  were  fabricated  for 
the  purpose  of  this  inquiry.  He  next  discussed  the 
evidence  of  the  witness  who  produced  the  inscription 
on  the  tombstone  in  the  churchyard  of  the  parish  of 
Kilkenny  West,  and  which  was  in  these  words: 
"  Underneath  lieth  the  body  of  Thomas  Dillon^  of  Kil- 
kenny West,  in  this  county  j  also  the  body  of  Laurence 
Dillon,  late  of  A  rdnaglog,  in  the  county  of  Roscom- 

son  of  the  said  Thomas, 

mon,  A  who  descended  from  the  Barons  of  Kilkenny 
West''  Supposing  this  inscription  to  be  genuine,  he 
submitted  that  it  only  proved  that  the  "  Thomas,  who 
descended  from  the  Barons  of  Kilkenny  West,"  was  not 
the  third  son  of  James,  first  Earl  of  Roscommon,  who 
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was  made  Baron  of  Kilkenny  West  only  three  years        1828. 
before  he  was  created  Earl  of  Roscommon^  but  was      e^^^  (,p 
descended  from  the  old  territorial  Barons  of  Kilkenny  Roscommon's 

.  CLAIM. 

West ;  for  if  he  had  been  the  third  son  of  James  the 
Earl,  undoubtedly  the  higher  title  would  be  inscribed 
on  the  tombstone,  and  not  the  inferior  title  only :  the 
two  dignities  having  been  created  at  almost  the  same 
time,  long  before  any  of  the  first  Earl's  sons  or  de- 
scendants died. 

The  reputation  of  the  counter- claimant's  father 
being  next  heir  to  the  title,  after  the  family  of  John^ 
the  tenth  Earl,  depended  on  the  evidence  of  witnesses 
who  were  not  members  of  the  family,  and  knew  little 
about  the  family.  Their  testimony  was  contradicted 
by  witnesses  who  were  connected  with  the  family. 

He  next  commented  on  the  shifting  of  the  counter- 
claimant's  pedigree,  which  he  observed  was  three  times 
varied,  so  that  no  credit  could  be  given  to  any  part  of 
the  case  made  by  the  counter-claimant,  or  to  the  evi- 
dence given  in  support  of  it. 

The  case  of  M.  J.  R.  Dillon  rested  on  the  deposi- 
tions of  Andrew  Heame^  taken  before  the  Irish  House 
of  Lords  on  the  claim  oi Robert  Dillon  in  1792,  stating 
that  the  four  sons  of  the  first  Earl,  Thomas^  Christopher^ 
George^  and  John^  died  without  issue  male.  Copies 
of  these  depositions  were  made  with  a  view  to  renew 
that  claim  after  the  death  of  Patrick^  last  Earl,  who 
succeeded  against  Robert  on  that  occasion :  they  were 
identified  by  Mr.  Alsop^  who  was  then  solicitor  for 
Robert,  and  were  received  in  evidence  by  their  Lord- 
ships de  bene  esse.  But  the  original  depositions  after- 
wards found  in  the  possession  of  the  next  of  kin  or  heir 
of  Robert  J  to  whom  they  were  delivered  by  order  of  the 
Irish  House  of  Lords,  were  conclusive  evidence.  These 
depositions  were  taken  by  commissioners  named  by 
Robert  and  Patrick^  the  claimants  before  the  Irish 
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1 828.       House  of  Lords,  the  Attorney-general  having  the  exe- 
j!i  cution  of  the  commission.     It  was  executed  in  March 

Earl  op 

Roscomiiom's   1792.     The  order  for  the  issuing  of  it  was  produced, 

dated  the  20th  of  that  month,  WL^JaneHeame^  daugh- 
ter oi  Andrew f  remembered  the  taking  of  her  father's 
depositions  by  commissioners,  and  she  proved  his  sig- 
nature to  them.  The  evidence  left  no  doubt  of  the 
identity  of  the  depositions,  and  their  contents  left  little 
or  no  doubt  of  the  right  of  succession  to  this  dignity ; 
for  it  appeared  by  them  that  to  this  Andrew  Heamej 
James  the  eighth  Earl  of  Roscommon  gave  the  pedi- 
gree of  the  family,  not  with  a  view  to  any  contest  for 
the  peerage,  but  because  Andrew  Heame^s  brother  was 
in  the  Austrian  military  service,  and  he  was  desirous 
of  showing  that  he  belonged  to  a  distinguished  &mily, 
that  being  the  surest  road  to  promotion  in  that  ser- 
vice. The  depositions  stated  that  the  pedigree  and 
statement  given  by  the  eighth  Earl  were  confirmed  by 
the  widow  of  the  seventh  Earl.  Andrew  Heame  for- 
warded a  copy  of  the  pedigree  to  his  brother,  and  kept 
another  copy,  which  was  annexed  to  his  depositions, 
and  there  the  descendants  of  the  first  Earl's  seventh 
son  appeared  to  be  next  in  succession  to  the  dignity, 
after  the  extinction  of  the  descendants  of  the  first  and 
second  sons.  Three  witnesses,  connected  with  the  Dil* 
Ion  family,  proved  that  John^  the  tenth  Earl,  told  each 
of  them  that  Robert  Dillon^  the  claimant  in  1792,  de- 
scended from  that  seventh  son,  was  next  in  succession 
to  the  title ;  several  other  relations  spoke  to  the  same 
effect  by  reputation  in  the  family ;  from  all  which  it 
might  be  presumed  that  the  four  intermediate  sons  of 
the  first  Earl  died  without  issue. 

The  Attorney -generald&\iQA  for  time  for  considering 
the  evidence.  It  was  only  on  that  day  that  the  petition 
of  a  third  claimant  had  been  put  into  his  hands.    (This 
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was  the  petition  of  Thcnnas  Wentwarth  Dillofiy  a  minor        1 828. 
of  the  age  of  thirteen  years,  of  the  parish  of  Falmouth,     earC^ 
in  Cornwall,  stating  that  he  was  the  eldest  lineal  Roscommon '* 

CI  A  I  If 

descendant  from  Christopher  Dillon,  fourth  son  of 
the  first  Earl  of  Roscommon,  and  the  eldest  male 
descendant  of  that  Earl,  in  a  collateral  line  ;  that  the 
lines  of  the  first,  second,  and  third  sons  were  ex- 
tinct, &c.  and  praying  that  his  right  to  the  said 
dignity,  and  to  vote  in  the  election  of  Irish  represen- 
tative Peers,  be  allowed.  This  petition,  presented  to 
the  House  on  the  9th  of  April  1827,  was  referred  by 
the  House  to  the  Committee,  before  whom  a  printed 
case  was  laid  on  behalf  of  the  petitioner). 

Lord  Redesdale : — My  Lords,  what  has  occurred  in 
this  case  shows  that  the  House  ought  to  take  some 
steps  to  have  cases  of  this  description  more  properly 
brought  forward.  Of  the  claim  last  mentioned,  un- 
doubtedly we  are  bound  to  take  notice :  your  Lord- 
ships will  observe  that  it  is  accompanied  by  what  is 
called  a  case,  but  which  is  no  case ;  and  that  case,  such 
as  it  is,  has  only  just  been  laid  upon  your  Lordships' 
table,  though  it  ought,  according  to  the  rules  of  the 
House,  to  have  been  presented  at  an  earlier  period. 
My  Lords,  that  case  states  nothing ;  it  is  no  more  than  a 
repetition  of  what  is  stated  in  the  petition ;  it  does  not 
state  any  evidence  from  which  your  Lordships  can 
draw  any  conclusion  that  the  facts  stated  are  true ; 
there  is  nothing  to  show  that  there  is  any  evidence  in 
support  of  the  claim.  Your  Lordships  will,  perhaps, 
previously  to  the  next  meeting,  think  it  advisable  that 
the  Attorney-general  should  inquire,  as  a  preliminary 
step,  what  is  the  evidence  that  this  claimant  is  a  de- 
scendant of  the  fourth  son  of  the  first  Earl  of  Roscom- 
mon ;  for  it  would  be  a  waste  of  time  to  go  into  the 
evidence  of  a  subsequent  descent,  unless  that  fact  can 
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1828.       be  in  some  measure  established.     If  the  Attorney* 

^^^^[^      general  can  satisfy  himself  that  there  is  presumptive 

Roscommom's   evidence  of  that  fact,  it  would  be  material  for  vour 

CL.A  f  M  ^ 

Lordships  to  consider  how  far  you  ought  to  postpone 
your  final  decision  with  respect  to  the  claim  of  Franm 
Stephen  Dillon^  which  has  now  been  fiiUy  investi- 
gated, and  it  will  be  for  your  Lordships  to  decide  upon 
that  after  you  shall  have  heard  the  observations  of  the 
Attorney-general  upon  the  subject.  With  respect  to 
this  claimant,  I  would  suggest  to  the  consideration  of 
the  Attorney-general  whether  it  is  not  most  important 
that  the  connexion  with  the  fourth  son  should  be 
established  to  his  satisfaction,  before  we  say  that  this 
claimant  has  a  right  to  call  the  attention  of  the  House 
to  the  subsequent  part  of  his  pedigree. 

My  Lords,  it  is  very  easy  to  raise  a  reputation ;  none 
of  your  Lordships  now  present,  was  in  the  House  at  the 
period  of  the  claim  to  the  Chandos  Peerage,  in  which 
there  was  evidence  of  reputation,  that,  when  it  came 
to  be  examined,  was  utterly  rejected  ;  it  was  the  evi- 
dence of  a  person  highly  respectable,  but  it  was  so 
improbable  that  it  was  impossible  to  give  any  credit  to 
it.  It  is  so  easy  to  raise  reputation  upon  the  subject. 
Mere  reputa-  that  mere  reputation,  without  any  proof  to  support  it, 
elTdeuce."^*^     is  a  very  miserable  species  of  evidence  in  cases  of  this 

description ;  but  it  is  certainly  true  that  in  many  cases 
it  is  impossible  to  give  any  other  evidence.  I  should, 
therefore,  submit  the  desirableness  that  the  Attorney- 
general  should,  between  this  time  and  the  next  meet- 
ing of  the  Committee,  investigate  the  particular  feet 
of  connexion  between  the  family  of  this  new  claimant 
and  the  fourth  son  of  the  first  Earl,  and  that  reasonable 
evidence  should  be  ofiered  of  that  connexion  before  we 
determine  on  our  future  course  of  proceedings.  The 
family  of  this  claimant  is  represented  as  having  lived 
in  Cornwall,  and  the  person  from  whom  he  claims 
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descent,  the  fourth  son  in  the  case,  is  stated  to  have  i828. 
married  into  a  respectable  family  in  Cornwall.  If  that  eTr^^ 
fact  be  true,  much  of  the  evidence  already  given  be-  Ro»commok'« 
fore  your  Lordships  is  very  extraordinary;  for  that 
the  fourth  son  of  the  first  Earl  should  have  married 
into  a  respectable  family  in  Cornwall,  and  that  that 
fact  should  not  have  been  at  all  known  to  the  succeed- 
ing Earls,  of  whose  declarations  on  the  subject  we  have 
had  evidence  laid  before  us  to  the  efiect  that  they 
never  knew  of  such  a  family,  does  appear  very  extraor- 
dinary. Unless  therefore  that  connexion  can  be  estab- 
lished in  the  first  place  to  your  Lordships*  satisfaction, 
it  would  be  a  waste  of  time  to  prove  the  subsequent 
part  of  the  pedigree,  and  it  would  also  be  a  consider- 
able additional  expense  to  this  claimant;  for  if  he  can- 
not make  out  the  first  part,  it  would  be  in  vain  for 
him  to  proceed  to  make  out  the  subsequent  part. 

The  expense  of  such  a  proceeding  is  a  matter  of 
consideration, and  it  has  been  suggested  that  the  Crown 
should  bear  it.     There  is  certainly  great  propriety  in 
the  Crown  examining  into  the  subject  fully,  for  the 
purpose  of  preventing  an  improper  person  from  having 
the  peerage ;  but  it  is  very  important  for  your  Lord- 
ships to  consider,  whether,  if  you  order  the  expense  of 
such  claims  in  the  way  in  which  you  can  recommend 
this  to  be  borne  by  the  Crown,  you  are  not  encourag- 
ing adventurers  in  such  cases  to  an  extent  which  may 
be  highly  dangerous.    In  the  course  of  my  professional 
life  I  have  been  witness  to  several  cases  in  which  great 
mischief  has  arisen  from  the  charitable  disposition  of 
persons  to  support  claims,  of  which  they  knew  nothing. 
I  recollect  particularly  the  case  of  a  person  of  the  name 
of  Corbettf  who  thought  proper  to  harass  the  devisee 
of  the  last  baronet  of  the  family  of  Corhett,  in  Shrop- 
shire,  for  many  years,  being  supported  by  subscriptions, 
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1828.  having  no  pretence  whatever  to  the  estate  he  claimed; 
^'  '  because  if  he  was  the  person  whom  he  represented 
r<»scoiimon'8  himself  to  be,  he  was  clearly  barred  by  a  recovery  suf- 
fered by  the  late  baronet,  who  devised  his  estate  to 
Archdeacon  Corbettf  and  I  have  learned  from  the 
Archdeacon  that  those  claims  cost  him  3,000  /.,  though 
they  were  dismissed  with  costs  to  be  paid  by  the  claim- 
ant, that  claimant  not  being  worth  one  shilling.  The 
Archdeacon  had  to  pay  his  own  expenses.  Adven- 
turers of  this  description  are  easily  found,  and  there 
are  persons  who  go  about  for  the  purpose  of  supporting 
such  claims,  and  who  maintain  themselves  by  support- 
ing them.  I  have  good  reason  to  suppose  that  in  one 
case,  which  I  will  not  mention,  considerable  sums 
have  been  obtained  in  that  way,  in  support  of  a  claim 
of  this  description.  I  may  mention  the  Stafford 
Peerage  case ;  some  of  the  tenants  of  my  Lord  Stafford 
were  prevailed  upon,  under  promises  of  obtaining 
leases  if  the  person  succeeded  in  his  title,  to  advance 
considerable  sums  of  money.  Under  these  circum- 
stances, I  think  your  Lordships  ought  to  be  very  cau- 
tious of  giving  any  orders  which  might  lead  to  throwing 
the  expense  of  claims  of  this  description  on  the  public. 
With  respect  to  the  sort  of  inquiry  which  is  neces- 
sary in  order  to  prevent  an  improper  person  from 
succeeding  to  a  dignity,  it  is  the  duty  of  the  officers 
of  the  Crown  to  exert  themselves  for  the  purpose; 
but  it  should  be  done  by  the  officers  of  the  Crown, 
and  no  other  party  should  be  allowed  to  be  in  the 
situation  of  agent  or  solicitor.  In  the  case  of  the 
Berkeley  Peerage,  your  Lordships  appointed  for  that 
purpose  a  person  of  considerable  reputation,  who  was 
recommended  upon  this  ground,  that  from  his  habits 
of  business  and  his  residence  upon  the  spot,  he  was 
likely  to  be  extremely  well  informed,  and  I  believe 
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that  much  of  the  evidence  which  was  brought  forward        1828. 
was  discovered  by  that  person's  exertions.  £^,^l  op 

From  the  manner  in  which  this  claim  has  been  pre-  Roscommon's 

CLAIM* 

Bented  on  behalf  of  this  family  in  Cornwall^  who  seem 
never  to  have  had  any  idea  of  making  a  claim  till  the 
other  day,  I  trust  your  Lordships  will  not  proceed  on 
it  till  the  Attorney-general  has  satisfied  himself  that 
there  are  reasonable  grounds  for  supposing  that  that 
family  are  descended  from  the  fourth  son  of  the  first 
Earl  of  Roscommon.  The  evidence  upon  that  subject 
must  be  short,  but  it  ought  to  be  clearly  laid  before 
the  Attorney-general ;  and  if  he  is  satisfied  that  there 
is  probable  ground  for  presuming  the  claimant  was 
descended  from  that  son,  your  Lordships  may  do  that 
which  may  then  appear  proper;  but  unless  that  is 
done,  I  think  your  Lordships  ought  not  to  take  up 
the  case,  as  desired  by  the  claimant. 

The  Earl  of  Limerick : — My  Lords,  I  wish  to  make 
one  observation.  I  have  attended  the  whole  of  this 
case.  The  hardship  that  has  been  imposed  upon  the 
first,  I  may  say  unfortunate  claimant,  in  respect  to 
the  expense  to  which  he  has  been  subject,  has  been 
very  severe.  He  has  had  to  struggle  with  the  first 
counter-claimant,  who  is  supported  by  the  public,  and 
who,  it  is  apparent  from  his  own  showing,  had  no 
ground  to  stand  upon.  And  now,  I  may  say,  at  the 
twelfth  hour  comes  forward  another  counter-claimant, 
a  person  never  heard  of  by  your  Lordships,  though 
he  or  his  friends  must  have  known  of  the  proceedings 
before  this  House  during  the  last  four  or  five  years. 
He  claims  as  a  descendant  from  the  fourth  son,  and 
presents  a  statement  unsupported  by  any  species  of 
proof  whatever.  If  we  are  to  go  on  still  further 
attending  to  claims  of  persons  so  situated,  and  sup- 
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1 823.       ported  by  the  public,  as  the  noble  and  learned  Lord 
'    ''    '      has  iust  stated,  there  will  be  no  end  to  the  contest  in 

Earl  of  •' 

Ruscommok's  this  case;  there  will  be  counter- claimants  still  coming 
CLAIM.  f^^  private  purposes,  for  the  advantages  of  agents^  and 
the  unfortunate  claimants  themselves  never  could  have 
their  rights  decided.  I  mention  these  circumstances, 
not  from  any  acquaintance  or  any  friendship  with  the 
unfortunate  claimant  now  before  your  Lordships,  but 
merely  for  the  ends  of  public  justice,  that  your  Lord- 
ships will  endeavour  to  decide  upon  this  claim  with 
the  least  possible  delay.  I  hope  your  Lordships  will 
excuse  my  interfering  or  giving  any  opinion  on  a 
legal  subject. 

The  Lord  Chancellor : — My  Lords,  I  imagine,  con- 
sidering the  late  hour  at  which  this  claim  is  submitted 
to  your  consideration,  that  if  the  case  related  only  to 
the  claimants,  your  Lordship  would  be  disposed  to 
grant  no  indulgence  ;  but  this  is  a  case  in  which  the 
public  is  concerned ;  the  question  being,  who  is  the 
person  entitled  to  become  a  member  of  this  House ; 
and  if  it  is  probable,  though  this  claim  is  presented 
so  late,  that  upon  investigation  the  claimant  turn 
out  to  be  the  person  entitled,  I  apprehend  it  is  our 
duty,  however  hard  it  may  be  upon  the  other  claim- 
ants, to  investigate  the  subject.  I  think  the  course 
suggested  by  the  noble  and  learned  Lord  is  the  most 
convenient ;  that  the  Attorney-general  should  inves- 
tigate the  first  step  in  the  pedigree,  and  if  he  finds 
there  is  no  ground  for  the  claim  in  that  step,  then 
that  we  should  proceed  to  determine  the  former 
claims.  It  is  desirable  that  the  Attorney-general 
should  direct  his  attention  to  that  matter  previous  to 
our  next  meeting.  If  he  then  communicate  to  us 
that  there  is,  in  his  opinion,  no  foundation  for  that 
claim,  and  no  reason  for  afibrdiug  time  for  further 
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inquiry,  he  will  then  reply  upon  the  present  case,  and        1 828. 
it  will  be  left  for  your  Lordships'  decision.     I  feel  as     ^^ 
much  as  the  noble  and  learned  Lord  does  the  length  Roscommon's 
of  time  this  case  has  been  before  your  Lordships,  and  ^'*'' 

the  hardships  it  has  occasioned  to  this  petitioner. 

The  Attorney-general  undertook  to  make  the  in- 
quiries, as  directed,  with  the  assistance  of  the  solicitor 
to  the  Treasury,  but  he  apprehended  that  more  time 
would  be  necessary  for  the  inquiries  than  their  Lord- 
ships anticipated. 

The  Committee  of  Privileges  did  not  meet  again  on 
the  case  until  the  21st  of  May  in  the  session  of  1828, 
when  no  counsel  or  agent  attended  on  behalf  of  Thomas 
IVentworth  Dillon^  and  proof  was  given  of  service  on 
his  agent  of  notice  that  his  petition  would  be  taken 
into  consideration.  On  the  4th  of  June  the  Committee 
again  met,  and  resolved  that  T.  fV.  Dillon  had  not 
made  out  his  claim ;  and  that  resolution  was  reported 
to  the  House,  and  agreed  to. 

The  Attorney -general  addressed  the  Committee  on     ju„e  is. 
the  whole  case  : — 

My  Lords,  there  are  still  before  your  Lordships  two 
claimants  for  this  dignity.  Michael  James  Robert 
Dillon's  claim  was  first  preferred,  and  has  been  the 
subject  of  consideration  in  several  Committees  of  this 
House  in  and  from  the  year  1823.  The  principal 
foundation  of  that  claim  is  the  proceeding  in  the  Irish 
House  of  Lords  before  the  Union,  and  it  has  been  urged 
on  his  behalf,  that  in  effect  his  title  was  established 
in  the  Committee  of  Privileges  there ;  because, 
although  that  Committee  had  not,  in  a  judicial  sense, 
determined  that  Robert  Dillon^  then  claiming  as  a 
descendant  of  the  seventh  son  of  the  first  Earl,  was 
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1828.  entitled  to  the  dignity,  yet  they  had  virtually  come 
T^  '  to  that  decision;  they  were  actually  proceeding  to 
Roscommon's  prououuce  a  decision  in  his  favour,  and  would  have 
*^'-^'***  pronounced  it,  had  it  not  happened  that  a  competi- 
tor with  him  before  the  Committee,  namely  Patrick 
Dillon^  the  eleventh  Earl  of  Roscommon^  had  esta- 
blished his  legitimacy.  That  Earl,  and  also  Robert 
Dillon,  having  since  died  without  issue  male,  this 
claimant  makes  title  as  next  descendant  from  the 
seventh  son  of  the  first  Earl.  The  substance,  there- 
fore of  the  case  which  M.  J.  R.  Dillon  asserts  before 
your  Lordships  is,  that  he  is  not  now  for  the  first 
time  originating  a  claim,  but  renewing  and  following 
up  a  claim  which  the  Committee  of  the  Irish  House 
of  Lords  were  on  the  point  of  adjudicating  to  his 
relative,  Robert  Dillon,  if  Patiick,  son  of  the  tenth 
Earl,  had  not  established  his  legitimacy. 

Upon  the  death  of  Earl  Patrick,  in  1816,  the  title 
passed  over,  as  M.  J.  R.  Dillon  asserts,  to  the  descend- 
ants of  the  seventh  son  of  the  first  Earl,  on  the  suppo- 
sition that  the  four  intervening  sons  between  the 
second  and  the  seventh,  namely,  Thomas,  Christopher, 
George,  and  John,  died  bachelors,  or  without  issue. 
Upon  the  hypothesis  that  they  left  no  issue  capable 
of  inheriting  this  title,  then,  according  to  the  limita- 
tion of  the  patent,  which  was  to  the  heirs  male  of  the 
body  of  James,  the  first  Earl,  the  title  passed  over  to 
the  male  descendants  of  his  seventh  son.  Prior  to 
the  establishment  of  Patrick's  title  as  eleventh  Earl, 
every  thing  took  place  in  point  of  fall  and  accurate 
examination  which  the  subject  required.  That  con- 
test began  in  the  Irish  House  of  Lords  about  1792, 
and  upon  that  occasion  Robert  Dillon,  son  and  heir  of 
Edward  Dillon,  who  was  the  son  of  James  Dillon,  who 
was  the  son  of  Patrick  Dillon^  the  seventh  son  of  tlie 
first  Earl,  was  a  claimant  for  the  dignity.     If  there 
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were  descendants  of  those  four  intervening  sons  of       i828. 
the  first  Earl,  it  is  extraordinary  that  they  did  not     ^^^ 
then  come  forward  to  urge  their  claiifts.     The  noto-  Ri^ouuo'^^b 
riety,  through  Ireland,  of  the  proceedings  before  that 
Committee,  was  a  sort  of  notice  to  all  claimants  to 
come  in,  especially  to  any  claimant  or  class  of  claim- 
ants deriving  title  under  any  of  those  four  sons.     It 
appears  that  considerable  anxiety  existed,  and  a  good 
deal  of  interest  pervaded  the  minds  of  many  persons 
in  Ireland,  on  the  subject  of  this  ancient  dignity. 
Still  more  extraordinary  is  it  that  one  of  the  claimants 
here  actually  intervened   before  that  Committee  of 
Privileges,  and,  instead  of  setting  up  his  own  title, 
assisted  Robert  Dillon  in  making  out  his.     It  is  dis- 
tinctly proved  by  several  witnesses,  the  result  of  whose 
evidence  is  indisputable,  that  F.  S.  Dillon,  who  claims 
now  at  this  bar,  as  a  descendant  from  the  third  son  of 
the  first  Earl,  was  a  party  assisting  Robert  Dillon  in 
that  Committee  between  1792  and  1799.     But  if  the 
case,  which  he  now  attempts  to  make,   were  true, 
instead  of  assisting  that  claimant  under  the  seventh 
son,  he  should  have  asserted  that  there  was  issue  from 
the  third  son,  and  that  in  the  line  of  that  issue  he 
himself  was  entitled.     Such  a  circumstance,  on  all 
the  theory  of  evidence,  and  its  application  in  questions 
of  pedigree,  as  well  as  in  questions  of  property,  is 
almost  decisive,  except  where  a  party  alleges  mistake 
or  ignorance ;  and  there  is  no  ground  here  for  alleging 
one  or  the  other. 

When  that  counter-claimant's  case  was  brought  for- 
ward, your  Lordships,  with  that  liberality  with  which 
yon  always  look  at  the  claims  of  persons,  whose 
failure  of  means  to  sustain  them  is  likely  to  leave 
them  at  a  disadvantage,  directed  assistance  to  be 
given  to  him;  and  an  order  was  then  made  by  which 
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1828.       the  law  officers  of  the  Crown  in  Ireland  were  directed 
^T^'    '      to  make  all  the  investigations  which  could  be  made 

Eahl  of  ° 

RoscoMMow's  in  that  country,  for  the  purpose  of  finding  out  any 

grounds  upon  which  this  person  could  stand  in  as- 
serting his  claim.  The  law  officers  in  Ireland  reported 
to  this  House  that  they  had  examined  certain  con- 
sistory courts  and  other  places  of  deposit  of  instru- 
ments in  Ireland  J  where  a  discovery  was  likely  to  be 
made  upon  the  subject  of  this  family,  and  that  they 
could  find  nothing  which  would  assist  the  claimant. 
It  does  not  appear  that  there  is  any  ground  for  enter- 
taining his  claim  any  longer. 

The  claim  of  Michael  James  Robert  Dillon  raises 
two  questions;  first,  Does  he  make  out  his  direct 
pedigree  from  Patrick^  seventh  son  of  the  first  Earl  ? 
Your  Lordships,  if  you  look  at  the  pedigree,  will 
find  that  the  main  links  of  it  were  established  by 
Robert  Dillon  in  the  evidence  before  the  Irish  Com- 
mittee. Without  examining  all  the  links  of  that  pedi- 
gree, referring  only  to  the  evidence  upon  that  subject, 
I  own  it  appears  to  me,  that  this  branch  of  his  claim, 
viz.  his  descent  from  the  seventh  son,  is  perfectly  made 
out.  That  Robert^  whose  claim  was  so  near  being 
established  by  the  House  of  Lords  in  Ireland,  by  his 
will,  made  in  1789,  devised  some  very  important 
papers  connected  with  this  subject,  to  that  branch  of 
the  family  who  upon  his  dying  without  male  issue 
would  become  entitled,  as  he  believed,  to  this  dignity. 
Those  papers  constitute  a  material  part  of  the  evi- 
dence in  support  of  this  claim.  Under  these  circum- 
stances, the  case  is  at  last  narrowed  to  the  question 
whether  the  evidence  upon  which  Robert  Dillon  made 
his  claim  before  the  Irish  House  of  Lords,  is  evidence 
that  is  satisfactory  to  your  Lordships,  who  have  here 
to  decide  the  same  question,  to  exercise  the  same 
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duty,  and  to  form  the  same  judgment,  as  you  would  is'js. 
have  been  forming  and  exercising  if  you  had  been  j.^^^  ^^ 
sitting  and  adjudicating  upon  the  claim  of  Robert  Roscommon's 
Dillon  in  1792,  in  the  Irish  House  of  Peers.  The 
principal  features  of  the  case,  as  it  now  stands,  are 
the  same  that  were  presented  in  1792  in  Ireland;  and 
the  final  question  is,  whether  upon  that  evidence 
your  Lordships  may  presume  that  the  four  sons  of 
the  first  Earl,  between  the  second  and  seventh,  died 
without  issue  capable  of  succeeding  to  this  title,  or, 
if  they  had  issue,  that  that  issue  is  extinct.  It  is  upon 
that  ground  that  I  wish  to  call  your  Lordships'  atten- 
tion to  that  branch  of  the  evidence  which  is  more 
materially  deserving  of  consideration,  because  in  one 
view  of  it,  the  case  is  one  of  singular  curiosity,  involving 
great  peril  in  admitting  the  doctrine  of  presumption  ; 
not  a  presumption  that  one  child  left  no  issue,  but  a  pre- 
sumption in  the  aggregate  thai  four  children  left  no 
issue.  It  is  in  the  first  place,  to  be  observed,  against 
this  presumption,  that  it  is  extremely  singular  that  there 
is  not  upon  the  minutes  any  evidence  contemporary 
with  the  death  of  the  first  Earl,  to  account  for  those 
four  children,  whether  they  were  married  or  not ; 
whether  they  had  or  had  not  children.  There  are 
no  facts,  coeval  with  the  presumed  period  of  the 
death  of  those  four  children,  no  fact,  in  evidence, 
disposing  of  those  children  from  the  year  1622 
down  to  the  period  of  this  claim.  This  is,  indeed,  a 
presumption  of  a  wholesale  sort,  a  presumption  going 
back  to  the  period  when  those  children  died,  with- 
out evidence  approaching  the  fact  whether  they  were 
married  or  not,  whether  they  or  any  one  of  them 
had  a  child  or  not ;  without  evidence  descriptive  of 
their  stattis  and  condition,  or  the  status  and  condi- 
tion  of  their  families.     Presumption  alone   is   the 
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1828.       ground   on  which  the  possibility  or  probability  of 

Earl  of  ^^®^®  ^^  *^^^  ^^^^  ^°^  ^®  *^  ^®  negatived.  If 
Roscommok's  your  Lordships  should  be  of  opinion,  that  the  Com- 
mittee of  Privileges  in  the  Irish  House  of  Lords 
were  satisfied  with  that  presumption,  although,  I 
apprehend,  your  Lordships  will  not,  in  the  direct 
sense  of  the  expression,  be  bound  by  that  opinion, 
however,  I  feel  myself  on  the  other  hand  constrained 
to  say,  in  point  of  justice  and  propriety,  that  if  that 
was  the  result  to  which  that  Committee  of  Privileges 
came,  with  opportunities  of  forming  a  judgment  in 
some  respects  superior  to  those  your  Lordships  now 
have,  your  Lordships  would  be  disposed  perhaps  to 
adopt  their  opinion,  as  the  opinion  of  judges  co- 
ordinate in  authority  and  having  at  least  equal 
opportunities  with  yourselves,  though  you  would 
not  be  bound  to  adopt  that  opinion  as  a  judg- 
ment. 

The  ground  on  which  Robert  Dillon's  claim  would 
have  been  established  by  that  Committee  was  the 
evidence  of  presumption,  which  arose  in  this  way. 
A  gentleman  of  the  name  of  Andrew  Heame,  was 
examined  under  a  commission  in  Ireland,  in  1792:  . 
his  mother  was  the  granddaughter  of  the  seventh 
son  of  the  first  Earl,  so  that  he  was  closely  connected 
with  this  family.  He  had  a  brother,  who  was  an 
officer  in  the  Avstrian  military  service ;  a  service  in 
which,  more  than  any  in  Europe,  high  birth  is  of  con- 
siderable advantage  to  an  officer,  as  giving  him  the 
chances  of  promotion  and  placing  him  in  a  higher 
situation  than  those  of  plebeian  origin  stand.  In 
consequence  of  this  circumstance,  Andrew  Heame^ 
who  was  acquainted  with  the  eighth  Earl  of  Roscomr 
mon,  applied  to  him  for  a  statement  of  the  pedigree 
of  the  family,  in  order  that  his  brother  might  have 
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the  recommendation  of  a  descent  from  this  illustrious        i828. 
&mily ;  and  on  that  occasion  a  document  was  given,      ^TrTop 
on  which  nine  parts  in  ten  of  the  present  claimant's  Roscommoii's 
title  rests.     That  document  has  all  the  attributes  of 
genuineness.     There  cannot  be  a  doubt  that  the  Earl 
meant  to  make  it  a  genuine  and  correct  pedigree. 
It  was  reasonable  for  Andrew  Heame  to   ask  this 
favour  of  the  £arl,   and  reasonable  of  the  Earl  to 
make  out  for  him  the  pedigree  of  the  family,  not 
with  a  prospect  to  any  particular  claimant  to  the 
peerage,  not  from  favour  or  disfavour  to  any  one,  but 
alio  intuitu ;  a  circumstance  which  confers  upon  this 
document  a  bond  fide  character,  being  made  out  to 
serve  this  individual  for  a  purpose  totally  unconnected 
with  any  contest  respecting  the  title.     That  pedigree 
is  annexed,  to  the  depositions  which  Andrew  Heame 
made  in  Ireland^  under  a  commission  which,  by  rea- 
son of  his  illness,  was  sent  by  the  House  of  Lords 
there,  to  examine  him  in  respect  of  the  claim  of  his 
relation  Robert  Dillon.     It  appears  by  these  deposi- 
tions, that  the  pedigree  was  made  out  in  this  manner ; 
the  Earl  dictated   to  Mr.  Hearne  the  relationships 
of  the  family,  and  charged  him  to  get  the  pedigree 
formally  made  out.     Mr.  Heame  says  he  did  get  it 
so  made  out  by  a  gentleman  of  the  name  Kendle ; 
that  the  pedigree,  when  made  out,  was  shown  to  the 
Earl,  who  upon  that  occasion  told  Mr.  Hearne^  that 
if  there  was  no  male  issue  from  Lucas^  the  second 
son  of  the  first  Earl,  or  if  that  male  issue  was  ex- 
tinct, the  title  would  pass  over  to  the  descendants  of 
the  seventh  son ;  and  the  pedigree  appears  to  have 
been  so  made  out.     Mr.  Hearne^  in  his  depositions, 
states  fully  the  conversation  he  had  on  the  subject 
with  the  Earl  of  Roscommon,  with  whom  he  says  he 
was  very  intimate.     He  says  further,  that  the  widow 
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1828.       of  the  seventh  Earl  was  living  in  his  time,  and  he 

Earl  ^^^  frequent  conversations  with  her  also  about  the 

Roscommom's  state  of  the  family;  and,  according  to  his  evidence, 

her  representations  and  account  of  the  family  corres- 
pond with  those  of  the  eighth  Earl.  Your  Lonlships, 
therefore,  have  two  undoubtable  witnesses  speaking 
to  the  reputation  of  the  state  of  the  family ;  namely, 
the  eighth  Earl  and  the  widow  of  the  seventh  Earl. 

Another  important  document,  materially  deserving 
attention,  was  produced  before  the  House  of  Lords,  in 
Ireland; — a  book,  which  was  called  a  genealogical  ta- 
ble, representing  the  descendants  of  various  branches 
of  this  noble  family.  It  is  particularly  described  in  the 
affidavit  of  a  gentleman  of  the  name  of  Dillon^  who 
was  a  physician  in  Dublin.  The  account  which  he 
gives  is,  that  this  manuscript  book,  the  loss  of  which 
he  afterwards  accounts  for,  contained  a  history  of  the 
family,  and  it  was  there  stated  that  these  four  sons  had 
no  issue.  This  book  is  undoubtedly  a  document  con- 
firmatory of  the  other  evidence.  The  history  of  it  is 
obscure,  but,  according  to  the  testimony  which  this 
gentleman  gives,  it  does  certainly  appear  that  there 
was  such  a  book,  and  that  the  person  whom  be  men- 
tioned, showed  it  to  him ;  for  he  states  in  his  afiidavit 
that  '*  he  had  a  conversation  with  the  said  Henry 
Dillon^  of  Belgartj  relative  to  the  Dillon  family,  and 
particularly  the  branch  of  it  which  claimed  the  Earl- 
dom of  Roscommon ;  and  that  the  said  Henry  Dillon 
produced  to  this  deponent  a  manuscript  book,  contain- 
ing a  genealogical  account  of  the  Dillon  family,  which 
account,  he  informed  this  deponent,  was  considered  by 
himself  and  the  Dillon  family  as  authentic ;  and  this 
deponent  accordingly  read  over  the  said  book,  and 
afterwards  returned  it  in  the  same  state  in  which  he 
received  it,  to  the  said  Henry  Dillon;  and  which  gene- 
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alogical  book  this  deponent,  by  request  of  the  claimant,        1 828. 
procured  from  the  last  Thomas  Dillon  of  Belgart,  who     e^^^  of 
found  it  among  the  family  papers  of  his  father,  and  it  RoscoMMoh's 
was  produced  as  evidence  on  behalf  of  the  claimant,  in 
the  same  state  and  condition  as  the  said  Henry  Dillon 
formerly  showed  it  to  this  deponent."     This  was  the 
substance  of  Mr.  James  DillorHs  affidavit,  sworn  in 
Ireland.     This  book,  containing  a  statement  similar  to 
that  given  by  the  eighth  Earl,  and  by  the  widow  of  the 
seventh,  is  evidence  which,  assuming  the  history  of  it 
to  be  correct,  is  deserving  of  a  good  deal  of  attention ; 
for  it  was  a  book  kept  in  the  possession  of  another 
branch  of  the  Dillon  family,  the  family  of  Viscount 
Dillon,  who  were  relations  of  the  Earl's  family,  but  not 
directly  in  the  line  of  descent  of  the  Earldom.     That 
book,  into  the  history  of  which  it  is  not  necessary  fur- 
ther to  go,  was  admitted  as  evidence  by  the  House  of 
Lords  in  Ireland. 

Notwithstanding  the  competitorship  for  this  Earldom 
in  Ireland,  and  the  notoriety  of  those  proceedings 
which  took  place  from  1792  to  the  year  1799,  and  the 
sort  of  challenge  held  out  for  any  person  to  come  and 
claim  this  high  dignity,  it  is  a  fact  that  no  one  appeared 
to  claim  under  any  of  those  four  intervening  sons ; 
and  consequently,  though  that  is  a  fact  merely  in  the 
negative,  it  is  a  negative  strongly  supporting  the  pre- 
sumption or  reputation  that  there  were  no  children 
from  those  four  sons,  because  it  is  hardly  possible  to 
suppose  that  this  noble  family  would  not,  if  there  had 
been  a  candidate  for  this  high  dignity,  have  produced 
such  a  candidate  during  that  contest ;  and  therefore, 
although  that  absence  of  claim  does  not  amount  to 
w*hat  lawyers  call  a  violent  presumption,  it  is  a  very 
strong  presumption,  unaided  by  any  facts  or  circum- 
stances extrinsic  to  the  presumption  itself. 

Under  all  these  circumstances,  I  think  I  should  not 
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1828.       act  that  independent  part  upon  this  subject  which  I 

Earl  op     ^™  bound  in  my  station  to  act,  if  I  did  not  say  that, 

RoecoMMON's   ^f^^Y  ffivinff  due  consideration  to  the  danger  and  peril 

CLAIM.  i»  .  •  «•     1    • 

of  entertaining  presumptions  of  this  sort,  the  negative 
of  issue  of  these  sons  is  reasonably  made  out,  and  if 
that  is  made  out,  the  title  of  this  claimant  under  the 
seventh  son  is  also  made  out;  and  your  Lordships* 
consistently  with  the  due  protection  and  securi^  to 
the  descent  of  titles  in  this  House,  may,  under  all  these 
circumstances,  safely  act  upon  this  presumption. 

Mr.  Jot/y  in  behalf  of  the  Attorney-general  for 
Ireland^  concurred  in  the  opinions  expressed  by  the 
Attorney-general ;  and  expressed  his  belief  that  the  let- 
ters offered  in  evidence  by  the  counter-claimant  were 
fabrications;  that  the  inscription  on  the  tombstone, 
spoken  to  by  one  of  the  witnesses  for  the  second  claim- 
ant was  a  fabrication,  or  much  misrepresented  for  the 
purpose  of  misleading  the  Committee ;  and  that  the 
evidence  of  reputation  given  on  behalf  of  that  claim- 
ant was  too  slight  to  warrant  the  Committee  to  pay  any 
attention  to  it. 

Lord  Redesdale : — My  Lords,  having  attended  the 
hearing  on  this  claim  throughout,  I  will  venture  to 
trouble  your  Lordships  with  a  few  observations  upon 
it.  In  the  first  place,  your  Lordships  must  recollect 
that  it  is  now  five-and-thirty  years  since  this  dignity 
first  came  into  litigation  in  the  House  of  Lords  in  /re- 
hmdy  because  the  length  of  time  makes  a  considerable 
difference  with  respect  to  the  attention  due  to  an  im- 
portant part  of  this  case,  which  is  to  be  considered  in 
two  lights :  first,  as  it  respects  the  claim  set  up  by 
Francis  Stephen  Dillon ;  and,  secondly,  as  it  respects 
the  opposition  that  the  Crown  has  a  right  to  make  to 
any  claim  of  this  description.     What  was  the  answer 
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to  the  original  claimant,  at  the  time  he  set  up  his      ^^828. 
claim  in  the  House  of  Lords  in  Ireland  1    The  person     e^rl  op 
who  now  contests  this  title  with  that  claimant's  cousin,   b<>»coi€moii'8 

CLAIM. 

was  clearly  cognizant  of  that  claim ;  he  attended  it 
throughout,  and  did  not  set  up  any  claim  himself. 
That  is,  I  conceive,  a  very  strong  ground  of  presump- 
tion against  his  right.     There  certainly  could  have 
been  no  reputation  in  his  family  that  he  was  entitled ; 
for,  if  there  had,  it  is  impossible  that  what  passed  in 
Ireiandj  from  1792  to  1799,  and  again  when  the  claim 
was  first  brought  forward  in  this  House,  could  have 
passed.    The  evidence  of  reputation,  therefore,  in  sup- 
port of  that  claim,  wholly  fails.     But  there  is  another 
circumstance    upon  which  that  claim  has  been  at- 
tempted to  be  supported ;  and  that  is  the  fact  of  there 
having  been  a  tombstone  on  the  floor  of  an  old  chapel^ 
the  inscription  upon  which  is  supposed  to  give  colour 
to  this  claim.     That  inscription  is  spoken  to  by  a  per- 
son with  respect  to  whom  evidence  was  given  at  your 
Lordships'  bar,  that  he  was  not  to  be  believed  upon 
his  oath  (c).     That  man  stated  that  he,  many  years 
ago,  had,  for  a  particular  purpose,  taken  a  copy  of 
this  inscription,  and  he  produced  a  book  in  which  was 
that  copy.  « The  circumstances  stated  by  him  made  it 
extremely  probable  that  he  did  take  a  copy  of  the  in- 
scription on  that  tombstone ;  but  the  question  is,  what 
was  that  inscription.      As  it  appears  originally  in  his 
book,  it  is  this  :  "  Underneath  lieth  the  body  of  Tho- 
mas  DilloTij  of  Kilkenny  West^  in  this  county ;  also, 
the  body  of  Lowrence  Dillon^  late  of  Ardnaglogg^  in 
the  county  of  Roscammonj  who  descended  from  the 
Barons  of  Kilkenny  fVestJ^     Now,  my  Lords,  inter- 
lined, and  certainly  written  at  a  different  time,  after 

(c)  Patrick  Gannon  spoke  of  the  inscription,  and  Mr.  Handcock, 
M.P.  for  AtkkmCf  said  he  would  not  believe  him  on  his  oath. 
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1828.       the  words  "  late  of  Ardnagloggj  in  the  county  of  Um- 

eI^CTf     ^^>^'»w>w/'  are  the  words,  " son  of  the  said  Thomas" 

Roscommon's  In  the  Original  claim  of  jP.  S.  Dillon,  he  represented 

CLAIM  ' 

that  Thomas  Dillon^  whom  he  called  the  third  son  of 
the  first  Earl  of  Roscommon,  left  a  son  John,  who  had 
a  son  Lawrence,  which  Lawrence  had  a  son  Patrick. 
His  own  descent  from  that  Patrick  he  proves,  but  he 
fails  totally  in  the  preceding  part  of  the  pedigree,  ex- 
cept upon  this  sort  of  reference,  that  is,  by  making  the 
Lawrence  Dillon  who  is  supposed  to  be  buried  under 
this  stone  the  son  of  Thomas  Dillon,  which  Thomas  DU* 
Ion  descended  from  the  barons  of  Kilkenny  West,  and 
therefore  descended  from  the  first  Earl  of  Roscommon. 
Now  your  Lordships  will  observe  that,  according  to 
this  statement,  Lawrence  Dillon  was  the  son  of  TTuh 
mas,  who  was  the  son  of  the  Earl  of  Roscommon ;  con- 
sequently, the  second  person  buried  there  was  grand- 
son of  the  Earl  of  Roscommon,  and  the  Earl  of  /Jm- 
common  having  been  created  Baron  of  Kilkenny  West 
in  1619,  and  Earl  of  Roscommon  in  1622,  this  grand- 
son of  his  must  have  died  in  the  interval  between  1610 
and  1622;  a  fact  which  your  Lordships,  if  you  com- 
pare it  with  the  rest  of  the  history  of  this  family, 
will  see  to  have  been  utterly  improbable  J  and  there- 
fore, in  all  probability  this  interlineation  was  sub- 
sequently made,  and  was  not  originally  upon  the, 
tombstone.     If  it  is  to  be  taken  that  this  Laiorence 
was  the  person  who  was  originally  described  as  de- 
scended from  the  Barons  of  Kilkenny  West,  then  this 
inscription  must  refer  to  some  more  ancient  times 
when,  according  to  what  was  stated  by  Sir  fVilliam 
Betham  in  his  evidence,  the  heads  of  this  family  were 
called  Titular  Barons  of  Kilkenny  West,  before  they 
were  Earls  of  Roscommon.     Between  the  time  of  the 
actual  creation  of  the  Barony  of  Kilkenny  West,  and 
the  time  of  the  creation  of  the  Earldom  of  Roscommon, 
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there  was  only  an  interval  of  three  or  four  years  ;  and,       i828. 
therefore,  if  this  inscription  is  to  refer  to  an  actual     ^TiX 

'  *^  r^ARL    OF 

creation  of  the  dignity  of  Baron  of  Kilkenny  fVestj  the  Roscommoh's 
grandson  of  the  first  Earl  of  Roscommon  here  repre- 
sented as  described  upon  this  tombstone,  must  have 
died  in  that  interval. 

But,  my  Lords,  there  is  another  part  of  this  case, 
which  is  the  question  as  against  the  Crown.  There 
is  no  doubt  that  the  whole  of  the  evidence  before  the 
House  of  Lords  in  Ireland  is  evidence  admissible  here 
with  respect  to  the  Crown ;  but  with  respect  to  S.  F. 
Dillon  it  may  be  said  that  he  was  no  party,  and  there- 
fore that  evidence  cannot  afiect  his  case.  But  though 
he  was  no  party,  he  was  cognizant  of  the  evidence,  for 
he  was  present  during  the  whole  investigation,  and 
though  he  was  no  actual  party,  yet,  standing  by, 
I  think  he  must  be  taken  as  if  he  was  a  party.  Now 
where  is  the  evidence  that  there  existed  any  such 
persons  as  those  four  sons,  from  one  of  whom  he  claims 
to  derive  his  descent  ?  There  is  no  evidence  whatso- 
ever, except  the  pedigree,  and  the  pedigree  states  them 
to  have  died  without  issue.  The  very  evidence  which 
proves  their  existence  proves  their  deaths  without 
issue;  for  the  whole  document  must  be  taken  together, 
and  not  a  part  of  it,  so  that  there  is  no  evidence  on 
the  part  of  the  Crown  that  there  were  such  persons, 
except  this  pedigree,  and  this  shows  them  to  have 
died  without  issue.  When  your  Lordships  couple  that 
circumstance  with  the  length  of  time  which  has  elapsed 
since  this  dignity  came  into  competition,  when,  if 
there  had  been  any  other  persons,  they  would  have 
naturally  come  forward  and  made  a  claim,  I  submit 
to  your  Lordships  that  that  is  a  ground  of  presump- 
tion so  strong  that  it  cannot  be  properly  resisted. 

My  Lords,  I  would  submit  this  to  the  noble  and 

VOL.  VI.  K 
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1828.  learned  Lord  who  presides  in  this  House:  suppose 
Earl  of  this  had  been  a  question  upon  a  writ  of  right,  brought 
BuscoMMoii's  before  a  court  of  justice,  would  a  jury  hesitate  a  mo- 
ment to  find  for  the  first  claimant  in  this  case,  if  he 
were  suing  on  the  writ  of  right,  when  all  the  evidence 
before  them  of  the  existence  of  those  sons  was  the  same 
evidence  which  stated  also  that  they  died  without  issue, 
and  when  thirty  years  and  more  have  elapsed  without 
claim  by  any  person  pretending  to  have  descended 
from  those  sons  ?  A  jury  would  be  bound  to  presume 
that  they  had  died  without  issue;  your  Lordships 
therefore  will  not  fail  to  consider  how  far  a  contrary 
judgment  would  endanger  all  property.  I  am  sure,^  for 
myself,  I  should  find  an  extreme  difiiculty  in  proving 
the  death  of  my  eldest  brother,  who  succeeded  to  the 
property  of  my  father,  and  was  succeeded  by  another 
brother.  I  do  not  know  that  I  could  prove  it  but 
by  presumption  that  as  my  next  eldest  brother  sue* 
ceeded  to  the  property,  therefore  his  eldest  brother  was 
dead  without  issue  capable  of  inheriting.  I  have  a  do- 
cument in  my  possession  which  would  show  there  was 
such  a  person,  but  that  document  also  states  that  he 
died  without  issue :  if  that  document  was  to  be  used 
for  the  purpose  of  showing  there  was  once  such  a  per- 
son, it  must  be  used  also  for  the  purpose  of  showing 
that  he  died  without  issue.  Upon  these  grounds  there- 
fore it  does  seem  to  me  that  all  the  evidence,  which 
can  be  expected  at  this  distance  of  time,  has  been 
produced  to  show  that  the  other  four  sons  of  the  first 
Earl  of  Roscommon  died  without  issue. 

Your  Lordships  have  already  decided  upon  the 
claim  which  was  made  by  another  person  from  the 
county  of  Cornwall,  but  there  is,  with  respect  to 
that  claim,  one  circumstance  which  I  will  just  notice 
here  for  this  reason ;  it  was  suggested  in  an  afiSdavit — 


CLAIM. 
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the  only  evidence  produced  in  support  of  that  claim —  i828. 
made  in  the  year  1813,  when  that  person  or  his  fa-  ^^  ' 
ther  first  attempted  to  bring  forward  his  claim,  but  Roscommon's 
proceeded  no  farther  then,  in  consequence  of  his  ina- 
bility to  produce  any  evidence  upon  the  subject.  The 
story  told  in  that  affidavit  is  so  palpably  false,  that 
it  is  surprising  how  it  could  be  presented  to  the  House ; 
and  this,  among  other  circumstances,  has  created  a 
strong  impression  in  my  mind  that  one  should  be  very 
suspicious  of  any  evidence  of  that  description.  That 
affidavit  states  that  the  fourth  son  of  the  first  Earl  of 
Roscommon  was  driven  from  Ireland  by  the  then  Earl, 
the  second  Earl,  who  was  the  eldest  son,  endeavour- 
ing to  force  this  fourth  son  to  adopt  the  Roman 
Catholic  religion.  Now,  your  Lordships  may  see  that 
in  the  patent  creating  the  Earl  of  Roscommon,  the 
ground  upon  which  that  dignity  was  granted  to  him 
was  that  this  very  eldest  son  was  a  Protestant,  and 
that  his  services  as  a  Protestant  were  the  grounds 
upon  which  that  patent  was  granted  to  his  father. 
That  makes  the  story  so  utterly  improbable,  that  if  this 
person's  claim  had  not  been  otherwise  disposed  of,  I 
think  your  Lordships  must  on  that  ground  have 
rejected  it. 

With  respect  to  the  other  claimants,  I  move  your 
Lordships  that  Stephen  Francis  Dillon  has  not  made 
oat  his  claim,  and  that  the  original  claimant,  Michael 
James  Robert  Dillon,  has  made  out  his  claim  to  the 
title  of  Earl  of  Roscommon. 

The  Lord  Chancellor: — My  Lords,  I  beg  leave  to 
state  that  I  aitirely  concur  in  the  view  which  has 
been  taken  by  my  noble  and  learned  friend  of  these 
claims.  It  vras  my  duty,  when  holding  the  office  of 
Attorney-general,  to  investigate  this  case  when  the 
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1828.        claim  was  originally  introduced,     I  attended  your 
Earl  of     Lordships'  bar  in  the  progress  of  it  for  a  considerable 
iU)scoMMoiiV   period,  and  I  was  satisfied  that  the  oriffinal  claimant 

had  made  out  his  pedigree  and  descent ;  and  in  an- 
swer to  a  question  put  to  me  by  my  noble  and  learned 
friend,  I  am  quite  sure,  if  this  evidence  had  been 
presented  to  a  jury  for  the  purpose  of  establishing  a 
descent  in  the  case  of  property,  a  jury  would  have 
considered  the  evidence  as  completely  satisfactory. 

My  Lords,  with  respect  to  the  claim  of  Stephen 
Francis  Dillon,  I  am  equally  satisfied  that  he  has* 
failed  in  making  out  a  case.  I  attended  to  the  evi- 
dence throughout ;  the  variance  in  it  is  open  to  strong- 
observation.  With  respect  to  the  monumental  inscrip- 
tion to  which  mv  noble  and  learned  friend  has  re- 
ferred,  I  agree  with  him  that  it  is  quite  impossible 
that  any  prudent  man  who  attended  to  the  examina-^ 
tion  of  the  witness  who  spoke  to  that  matter  could  pay 
the  least  attention  to  his  evidence ;  he  himself  ad- 
mitted that  he  had  copied  the  inscription  ;  that  he 
had  then  gone  out  of  the  churchyard  or  place  where 
the  monument  existed,  and  that  he  afterwards,  accord- 
ing to  his  extraordinary  account,  retained  the  copy 
for  the  purpose  of  inserting,  by  way  of  interlineation, 
those  few  words  to  which  my  noble  and  learned  friend 
has  referred,  and  which  few  words  are  alone  material 
to  the  present  case.  I  am  satisfied  also  from  other, 
circumstances  of  this  case,  from  the  evidence  produced 
at  the  time  the  claim  to  this  dignity  was  first  advanced 
in  the  House  of  Lords  in  Ireland^  that  there  is  no 
pretence  whatever  for  the  claim  set  up  by  Stephen 
Francis  Dillon.  Being  satisfied  with  the  claim  pre- 
sented by  Michael  James  Robert  Dillon,  I  concur 
entirely  in  the  motion  proposed  by  my  noble  and 
learned  friend. 
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The  Committee  then  resolved,  that  Michael  James      ^2^^ 
Robert  Dillon^  Earl  of  Roscommon  and  Baron  of  Kil-      Earl  of^ 
kenny  Westj  hath  made  out  his  claim  to  be  admitted,      ^claim. 
as  a  temporal  peer  of  Ireland,  to  vote  at  the  election 
of  the  Lords  temporal  to  represent  the  peerage  of  Ire- 
land in  the  Parliament  of  the  United  Kingdom. 

That  resolution  was  reported  to  the  House,  and 
the  House  agreed  to  it« 


an 


1831. 

IN  COMMITTEE  FOR  PRIVILEGES.  ^ept.  i.  6. 

1832. 

THE  EARL  OF  WATERFORD's  CLAIM.  '  .-' 

Feb.  17. 

March  9. 

A  dignity  or  title  of  honour  cannot  be  taken  away  (where  An  Irish 
there  is  no  deficiency  or  corruption  of  blood)  except  by  ?2^^% 
express  words  in  an  Act  of  Parliament:  Held,  therefore.  Act  of  Fa 
that  the  Irish  Act,  28  Henry  8,  c.  3,  vesting  in  the  King,  lumeni, 
in  right  of  the  Crown  of  JEngland,  all  honours,  manors,  ceedingand 
castles,  signiories,  jurisdictions,  and  all  other  possessions  AdjudtotUme 
and  hereditaments  held  by  certain  persons,  or  by  any  per-  p^g^-a-^ 
son  to  the  use  of  any  of  them  in  Ireland,  did  not  take  away 
from  any  of  them  a  personal  dignity ;  and  that  the  opinion 
of  Lord  Coke  and  other  Judges,  that  it  took  away  the 
Earldom  of  WcUerford  (12  Rep.),  was  erroneous  in  fact 
and  in  law. 

The  House  of  Lords  is  now  the  only  satisfiu^tory  tribunal  to 
determine  questions  on  claims  to  dignities,  on  reference  from 
the  Crown :  accordingly,  a  question  of  law  having  arisen 
on  a  petition*  of  an  Irish  Peer,  presented  to  the  House 
of  Lords,  claiming  to  be  admitted  to  vote  at  the  election  of 
Irish  representative  peers,  the  House,  with  a  view  to  a 
more  solemn  adjudication,  recommended  a  petition  claiming 
the  peerage  to  be  presented  to  the  Crown,  in  order  that  it 
might  be  referred  by  the  Crown  to  the  House,  with  the 
report  of  the  law  officers  of  the  Crown  annexed,  and  then 
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1 832.  the  House,  acting  on  the  report  of  its  Committee  of  Privi- 

^""^^    '  leges,  would  adjudicate  the  right,  and  report  the  same  to 

Earl  op  4.1^  /-1 

Waterford's      *^  Crown. 

CLAIM.  An  adjudication  in  that  form  by  the  Irish  House  of  Lords 
is  an  authority  as  binding  on  the  House  of  Lords  of  the 
United  Kingdom,  as  a  like  determination  by  the  latter 
House,  or  by  the  English  or  British  House  of  Lords  before 
tlie  Unions,  in  matters  of  English  or  British  peerage.  But 
a  resolution  of  either  House,  affirming  a  report  of  its 
Committee,  and  recognising  a  right  or  privilege  of  peerage, 
is  not  equivalent  to  an  adjudication  upon  a  reference  from 
the  Crown. 


JOHNy  Earl  of  Shrewsbury  in  England^  and  Earl  of 
Waterfard  in  Ireland^  presented  his  petition  to  the 
House  of  Lords  in  December  1830,  setting  forth  that 
his  ancestor  the  first  Earl  of  Shrewsbury ^  by  the  name 
of  Johuj  Earl  of  Shrewsbury  and  Wexford^  Lord 
Talbot,  Fumivalf  and  Strange,  was  created  by  King 
Henry  the  Sixth,  by  patent,  dated  in  the  24th  year 
of  his  reign,  Earl  of  Waterford  of  the  then  land  and 
dominion  of  Ireland^  with  remainder  to  the  heirs  male 
of  his  body  lawfully  begotten ;  and  the  said  King  by 
another  patent,  dated  in  the  26th  year  of  his  reign, 
granted  to  the  said  Earl  the  Earldom  of  Waterford  in 
Ireland,  with  like  remainder :  that  the  said  Johuy  Earl 
of  Shrewsbury  and  Waterford,  was  slain  at  the  battle 
of  Chastillion,  in  1463,  and  was  succeeded  by  his 
eldest  son  and  heir,  John,  second  Earl  of  Shrewsbury 
and  Waterford,  who  was  slain  at  the  battle  of  North- 
ampton  in  1460,  and  was  succeeded  by  his  eldest  son 
and  heir,  John,  third  Earl  of  Shrewsbury  and  Water- 
ford.  The  petition  then  stated  the  descent  of  the  said 
dignities  from  father  to  son  down  to  the  year  1616, 
when  Gilbert,  seventh  Earl,  died  without  issue  male. 
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and  was  succeeded  by  his  brother  Edward^  eighth  Earl  1 832. 
of  Shrewsbury  and  fVaterford^  who  died  in  1617,  and  eariTof 
was  succeeded  in  the  said  dignities  by  his  cousin,  WAXfuipoitD's 
George  Talbot^  who  was  the  lineal  descendant  from 
Sir  Gilbert  Talbot,  the  third  son  of  John,  the  second 
Earl  of  Shrewsbury  and  IVaterford.  The  said  George, 
ninth  Earl,  died,  unmarried,  in  the  year  1630,  and 
was  succeeded  by  his  nephew,  John,  tenth  Earl  of 
Shrewsbury  and  IVaterford,  eldest  son  of  John  Talbot, 
Esq.  of  Longford,  only  brother  of  George,  the  ninth 
Earl.  John,  the  tenth  Earl,  died  in  1653,  and  was 
succeeded  by  his  eldest  surviving  son,  Francis,  the 
eleventh  Earl  of  Shrewsbury  and  IVaterford,  who  was 
introduced  and  took  his  seat  as  Earl  of  Waterford  in 
the  House  of  Peers  of  Ireland,  by  proxy,  in  1661.  He 
died  in  1667,  and  was  succeeded  by  his  eldest  sur- 
viving son,  Charles,  the  twelfth  Earl  of  Shrewsbury 
and  IVaterford,  who  was  created  Duke  of  Shrewsbury 
in  1694,  and,  dying  without  issue  in  1718,  was  suc- 
ceeded by  his  cousin  George,  thirteenth  Earl  of  Shrews^ 
bury  and  Waterford,  eldest  surviving  son  of  Gilbert 
Talbot,  brother  to  Francis,  the  eleventh  Earl.  George, 
thirteenth  Earl,  died  in  1733,  and  was  succeeded  by 
his  eldest  son,  George,  fourteenth  Earl  of  Shrewsbury 
and  IVaterford,  who  died  without  issue  in  1787,  and 
was  succeeded  by  his  nephew  Charles  Talbot,  the  fif- 
teenth Earl  of  Shrewsbury  and  Waterford,  who  died 
without  issue  in  April  1^21,  and  was  succeeded  by  his 
nephew  John  Talbot,  the  petitioner,  sixteenth  Earl  of 
Shrewsbury  and  fVaterford. 

The  petition  further  stated  that,  the  petitioner's  an- 
cestors, as  Earls  of  Shrewsbury,  having  been  succes- 
sively and  respectively  peers  of  Parliament  oi  England, 
Great  Britain,  and  the  United  Kingdom ;  and  that  Earl- 
dom having  been  granted  to  the  petitioner's  ancestor, 
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1832.       Johnj  the  first  Earl,  with  the  same  remainder  as  the 

^^    '      Earldom  of  JVaterford,  (viz.  to  the  heirs  male  of  his 

Waterford's  body  lawfully  begotten,)  and  the  petitioner  having 

^^^^^'  also  taken  his  seat  in  this  House  as  heir  male  of  the 
body  of  John^  first  Earl  of  Shrewsbury ;  the  pedigree, 
therefore,  of  the  petitioner  had  been  allowed  by  their 
Lordships,  and  in  virtue  thereof  the  petitioner,  as  heir 
male  of  the  body  of  the  said  John,  first  Earl  of  Shrews- 
bury  and  JVaterford^  claimed,  as  Earl  of  Waterford^ 
the  right  to  vote  at  the  elections  of  representative  tem- 
poral peers  of  Ireland  to  sit  in  the  Parliament  of  the 
United  Kingdom;  and  he  prayed  that  his  right  so 
to  vote  may  be  admitted  and  recognized  by  their 
Lordships. 

The  petition  was  referred  by  the  Lords  to  their 
Committee  for  Privileges,  to  consider  and  report 
thereon.  The  Committee  met  on  the  1st  and  6th  of 
September  1831,  when  Mr.  Lynch  appeared  as  counsel 
for  the  petitioner.  The  Attorney-general  (Sir  Thomas 
Denman\  and  the  Solicitor-general  for  Ireland  (Mr. 
Crampton)y  attended  for  the  Crown. 

Mr.  Lynch : — As  the  claimant  has  already  taken  his 
seat  in  this  House,  as  Earl  of  Shrewsbury  and  heir 
male  of  the  body  of  Sir  John  Talboty  on  whom  that 
dignity  was  conferred  in  1442  by  letters  patent,  with 
the  same  limitation  to  the  heirs  male  of  his  body  that 
was  contained  in  the  patents  granting  to  him  the  Earl- 
dom of  PFaterfordy  it  would  be  a  waste  of  time  to 
gt)  into  proofs  of  the  pedigree,  which,  however,  had 
been  laid  before  the  House,  and  would  be  established 
if  necessary. 

There  were  no  Journals  of  the  Irish  House  of  Peers 
in  existence  of  a  date  prior  to  the  year  1634.     The 
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first  mention  of  the  Earl  oi  Waterford^  found  in  those       ^832. 
Journals  subsequent  to  that  date  was  in  1661,  when  the     5^^^  of 
proxy  of  FranaSj  the  eleventh  Earl  of  Shrewsbury  and  Waterford'» 
IVaterfordj  was  allowed  as   Earl  of  Waterford.     It 
appeared,  that  on  the  14th  of  May  1661,  the  Irish 
House  of  Lords  "  ordered  it  to  be  referred  to  the  Com- 
mittee of  Privileges,  to  consider  whether  the  peers  of 
this  kingdom,  having  their  residence  in  England,  and 
no  estates  here,  may  be  allowed  to  send  their  proxies 
unto  the  Parliament  of  this  kingdom ;  and  that  the  said 
Committee  have  inspection  into  the  Journals  of  former 
Parliaments,  and  report  to  this  House  what  precedents 
or  orders  they  find,**  &c.     On  the  11th  of  June,  the 
Committee  reported  that  "their  opinion  is  that  the 
Lords  of  England,  who  are  peers  of  Ireland  and  have 
no  estate  in  Ireland,  shall  have  liberty  to  send  their 
proxies  to  this  Parliament/*     Then  "  it  is  ordered  by 
the  House  that  the  proxies  of  absent  peers  of  Ireland 
shall  be  allowed,  notwithstanding  that  they  have  no 
land  in  this  kingdom/*     On  the  10th  of  July  1661, 
the  proxy  of  the  Earl  of  Waterford  and  Wexford,  as- 
signed to  the  Earl  of  Clanricarde,  was  read  and  allowed, 
and  it  was  "  ordered  that  wherever  the  Earl  of  Water- 
ford,  now  to  be  introduced,  shall  be  placed,  there  shall 
be  a  saving  unto  the  right  of  place  of  all  peers  con-  ^ 
cerned.**     It  was  not  surprising  that  the  Irish  peers, 
never  having  seen  the  Earl  of  TFater/brrf  among  them, 
should  be  jealous  of  his  precedence;  but  notwithstand- 
ii^  that  jealousy,  they  not  only  acknowledged  him  as 
Earl  of  Waterford  but  allowed  him  to  vote  by  proxy. 
it  fiirther  appeared  from  the  same  Journals  that  the 
twelfth  Earl  of  Shrewsbury  was  called  over  as  Earl  of 
Waterford  in  1692  and  again  in  1698,  as  one  of  the 
absent  peers,  and  he  was  excused  on  both  occasions. 
This  Earl  was  created  Duke  oi  Shrewsbury  in  1694,  and 
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1832.       in  the  patent  of  creation  he  was  styled  Earl  of  Shrews- 

^T^^p     ^^ry  ^°d  Waterford.     Since  the  time  of  his  death  all 

Waterford's  the   Earls  of  Shrewsbury  and   Waterford  had   been 

Roman  Catholics,  and  as  they  could  not  sit  in  Parlia- 
ment the  Journals  were  silent  about  them.  Under 
these  circumstances,  it  might  at  once  be  submitted  to 
their  Lordships  that  the  claimant  has  made  out  his 
right;  but  the  claimant*s  advisers  being  desirous  to 
put  their  Lordships  in  possession  of  all  the  facts  of  his 
case,  inserted  in  the  statement  presented  to  the  House, 
an  opinion  given  by  Lord  Cohe  and  two  other  Judges 
in  the  year  1612,  that  the  Irish  Act  of  Parliament, 
called  "  The  Act  of  Absentees"  (28  H.  8,  cap.  3),  took 
away  this  dignity.  The  first  observation  that  occurred 
on  that  opinion  was,  that  it  was  extra-judicial ;  that 
those  Judges  were  not  the  proper  tribunal ;  that  the 
House  of  Lords,  under  the  direction  of  the  Crown,  was 
the  only  proper  tribunal  to  determine  a  question  of 
peerage.  This  opinion,  therefore,  of  the  three  Judges 
could  be  regarded  only  as  advice  to  the  Crown  which 
the  Crown  might  reject  or  adopt,  and  the  advice  was 
in  fact  rejected  by  King  Charles  the  Second,  when  he 
directed  Francis  the  eleventh  Earl  of  Shrewsbury  and 
Waterford  to  be  summoned  to  the  Irish  Parliament  in 
1661.  That  advice  was  also  rejected  by  the  Irish  House 
of  Lords,  the  proper  tribunal  to  adjudicate  on  the  ques- 
tion; for  that  House,  in  the  year  1661,  acknowledged 
the  title  of  that  Earl,  and  allowed  his  vote  by  proxy 
and  gave  him  his  proper  precedence,  which  was  never 
afterwards  disturbed. 

It  is  unnecessary  to  observe  that  titles  of  honour 
were  not  within  the  statute  of  limitations,  not  barred 
by  lapse  of  time,  nor  gone  by  non-user.  The  barony 
of  Fitzwalter  was  allowed  after  being  in  abeyance  for 
400  years. 
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The    U^rd    Chancellor    (Lord   Brougham): — The        i832. 
opinion  by  Lord  Coke  and  the  other  two  Judges  was     „    ""    ' 
given  in  1612;  and  although  their  opinion  is  entitled  Waterford's 
to  great  respect,  it  is  clear  that  it  could  not  be  consi-       *'^^**'' 
dered  as  decisive  of  a  question  over  which  they  had 
no  jurisdiction.     The  question  referred  to  them  was 
coram  nanjtidicej  and  their  opinion  on  it  was  no  better 
than  an  obiter  dictum.     It  appears,  that  not  only  the 
King,  but  the  Irish  House  of  Lords  subsequently 
acknowledged  the  existence  of  this  dignity  in  Francis 
the  eleventh  Earl  of  Shrewsbury  and  Waterford.  The 
opinion  of  the  Judges  seems  to  have  been  overuled  by 
the  Irish  House   of  Peers,  who  were  certainly  the 
proper  judges  in  such  a  case.   What  does  the  Attorney- 
general  say  to  this  ?     Can  this  House  now  question 
what  the  Irish  House  of  Lords  resolved  ? 

The  Attorney-general: — It  does  not  appear  that  this 
question  was  argued  or  debated  in  the  Irish  House  of 
Lords.  Certainly  the  opinion  of  Lord  Coke  and  the 
Chief  Justice  of  the  Common  Pleas  and  the  Chief 
Baron,  cannot  be  urged  as  an  authority  to  govern  this 
House ;  but  still  it  is  a  grave  opinion  which  even  this 
House  would  not  overrule  without  pausing.  But 
supposing  the  question  had  been  discussed  in  the  Irish 
House  of  Lords  in  1661,  it  may  still  be  matter  for 
consideration  whether  their  decision  is  binding  on 
the  Parliament  of  the  United  Kingdom. 

The  Ijord  Chancellor : — I  should  conceive  the  de- 
cision of  the  Irish  House  of  Lords  would  be  just  as 
binding  as  the  decision  of  this  House.  This  House 
may  by  possibility  admit  a  person  to  sit,  who  is  not 
entitled  to  the  peerage ;  it  may  be  deceived  or  mis- 
taken, but  still  its  decision  is  a  final  judgment.  The 
Irish  House  of  Peers  is  not  a  tribunal  quite  abolished, 
and  whose  decisions  have  ceased  to  be  regarded ;  but 
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1832.       it  is  actually  existing  in  this  House,  not  even  merged, 

Earl  of     ^"*  ^^  uniou  with  this  House,  and  this  House  is,  in 

Waterford'8  respect  of  this  claim,  the  Irish  House  of  Peers,  and 

as  much  bound,  in  the  exercise  of  its  jurisdiction,  by 
a  decision  of  the  Irish  House  of  Peers,  as  it  is  by  any 
decision  of  this  House,  since  the  Union,  touching  the 
Irish  peerage,  or  the  British  peerage ;  it  is  not  only 
the  same  by  argument  and  analogy,  but  it  is  iden- 
tical. The  same  authority  that,  before  the  union 
of  the  British  House  of  Lords  with  the  Irish  House 
of  Lords,  entitled  a  person  claiming  a  peerage  to  sit 
in  this  House  as  a  member  of  the  British  House  of 
Lords,  was  exercised  as  to  the  Irish  peerage  by  the 
Irish  House  of  Lords.  I  cannot  perceive  the  least 
distinction  between  the  jurisdictions. 

The  Attorney-general : — 1  am  not  sure  that  that 
has  ever  been  decided,  and  such  a  doctrine  might 
lead  to  some  very  extraordinary  consequences ;  for  it 
happened  in  one  instance — the  Anglesea  claim  of 
peerage — ^that  the  same  noble  family  tried  that  case 
before  the  Irish  House  of  Lords  and  the  British  House 
of  Lords,  and  there  were  conflicting  decisions  (c). 

The  Lard  Chancellor: — ^That  circumstance  arose 
out  of  the  nature  of  the  constitution  of  Parliament, 
and  the  state  of  the  law  on  questions  of  peerage  at  that 
period  ;  but  it  is  not  to  be  supposed  that  because  that 
has  occurred  in  one  case  out  of  a  thousand,  therefore 
every  decision  of  the  Irish  House  of  Lords  on  matters 
clearly  within  their  jurisdiction  is  to  be  disregarded. 

The  Attorney-general :  —  I  will  assume — without 
yielding  that  which  perhaps  I  ought  not  to  yield 
without  more  consideration — that  a  decision  of  the 
House  of  Lordsof /r6Za7i(/has  precisely  the  same  efiect 

(c)  Cruise  on  Dig.  'i7d. 
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as  a  decision  of  the  House  of  Lords  here  would  have       1832. 
had  40  years  ago ;  then  the  question  would  be  whether     Earl  of 
the  House  of  Lords  of  the  United  Kingdom  is  bound  '^^IH^^^''^'' 
by  the  decision  of  the  former  House  of  Lords  of  Great 
Britain,  except  on  the  precise  point  proved  to  have 
been  brought  before  that  House  of  Lords ;  and  though 
it  should  appear  that  a  particular  peer  had  been  sum- 
moned and  sat  in  the  House,  still  there   maybe 
circumstances  to  prove  that  that  was  by  mistake,  or 
improperly  done,  which  would  leave  it  open  to  your 
Lordships  now  to  decide  whether,  in  point  of  law,  a 
statute  supposed  to  disable  any  particular  family  had 
or  had  not  that  particular  effect. 

The  Lord  Chancellor: — Can  this  case  be  distin- 
guished from  the  common  case  of  an  English  peerage, 
where  the  claimant  shows  that  his  ancestors  sat  in 
this  House,  by  reading  entries  in  our  Journals  such  as 
Mr.  Lynch  has  read  from  the  Irish  Journals?  Be 
it  also  remembered,  that  the  Irish  House  of  Lords 
allowed  this  peerage,  and  the  judgment  of  the  House 
of  Lords  is  final,  reversible  only  by  Act  of  Parliament. 
In  a  late  case  decided  in  this  House,  it  became  neces- 
sary to  bring  in  a  bill  to  alter  a  judgment,  which  was 
not  capable  of  being  carried  into  execution. 

The  Attorney-general  continued  to  think  that  there 
was  no  judicial  decision  by  the  Irish  House  of  Lords 
in  this  case,  which,  as  he  conceived,  involved  a  most 
important  question. 

Mr.  Lynch  was  ready  to  show  that  the  Absentees 
Act  did  not  affect  the  dignity,  and  that  the  opinion  of 
the  Judges  that  it  did,  was  erroneous. 

The  Lord  Chancellor: — ^The  case  is  with  you  at 
present.  I  would  suggest  to  their  Lordships  to  call 
on  the  counsel  for  the  Crown  to  show  that  the  Irish 
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1832.       House  of  Lords  did  not  judicially  dispose  of  this  ques- 
^,  ^^     tion  in  1661.     In  the  meantime  let  the  claimant's 

I!jARL   Or 

Watebfobd's  evidence  be  Teceived  to  complete  his  case. 

That  suggestion  was  adopted  by  the  Committee. 

Mr.  John  Bayley^  deputy-keeper  of  records  in  the 
Tower,  examined  by  Mr.  Lynch:  produced  records 
of  letters  patent,  dated  the  20th  of  Henry  6  (1442) 
creating  Sir  John  Talbot  Earl  of  Shrewsburyj  with 
remainder  to  the  heirs  male  of  his  body  lawfully 
begotten.  He  also  produced  letters  patent,  dated 
respectively  the  24th  and  26th  of  Henry  6  (1445  and 
1447)  creating  the  said  John,  Earl  of  Shrewsbury, 
Earl  of  Waterford.  Examined  copies  of  the  three 
instruments  were  given  in. 

Mr.  Edward  G*  JVahnisley  produced  the  Journals 
of  the  Irish  House  of  Lords  for  the  year  1661,  and 
read  therefrom  several  entries,  under  the  dates  of  the 
14th  of  May,  11th  of  June,  and  10th  of  July,  1661, 
which  were  all  stated  by  Mr.  Lynch  in  opening  the 
claimant's  case.  I1ie  same  witness  produced  the  Irish 
Journals  for  1692  and  1698,  and  read  first  an  entry 
in  them  under  date  of  27th  of  October  1692,  as  fol- 
lows :—  "  The  House  called  over :  Ordered,  that  such 
of  the  Lords  that  made  default  by  not  appearing  be 
called  over  a  second  time.  The  Lords  that  did  not 
appear  called  over  accordingly  ;  among  others.  Earl 
of  Waterford,  excused."  The  witness  next  read  a 
similar  entry,  under  date  of  21st  of  October  1698. 
He  produced  the  Journals  of  this  House  for  the  year 
1830,  and  read  therefrom  an  entry,  under  date  of  the 
9th  of  June  1830,  as  follows : — "  This  day  John,  Earl 
of  Shrewsbury,  sat  first  in  Parliament,  having  first 
taken  and  subscribed  the  oath  appointed  to  be  taken 
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by  the  Act  of  the  10th  year  of  the  reign  of  his  present        i832. 
Majesty  by  peers  professing  the    Roman  Catholic      ^^^^  ^^ 
religion."  Waterford's 


CLAIM. 


The  evidence  being  closed — 

The  Solicitor-general  for  Ireland : — There  is  no  dis- 
pute here  as  to  the  claimant's  pedigree,  nor  as  to  the 
limitations  in  the  patents  of  creation  in  1445  and 
1447,  the  latter  of  which  was  granted  to  confirm  the 
former.  Neither  is  it  now  to  be  contended  that  a 
judicial  determination  of  a  question  of  Irish  peerage 
by  the  Irish  House  of  Lords,  is  not  equivalent  to  a 
decision,  in  a  like  case,  by  the  House  of  Lords  of  the 
United  Kingdom.  But  we  do  contend  that  there  was 
no  judicial  determination  by  the  Irish  House  of  Lords 
on  the  only  question  now  before  your  Lordships,  and 
that  your  Lordships  will  have  to  put  a  new  construc- 
tion on  "  the  Absentees'  Act,"  or  afiirm  the  construc- 
tion put  on  it  by  Sir  Mdward  Coke  and  the  other  Chief 
Judges  of  England^  sitting  with  him,  on  the  effect  of 
that  Act  on  this  peerage.  The  entries  read  from  the 
Irish  Journals  afford  no  proof  of  a  judicial  decision 
by  the  House  of  Peers  in  Ireland.  The  first  of  those 
entries  was  a  reference  to  a  Committee  to  inquire  and 
report  whether  absentee  peers  of  Ireland  were  entitled 
to  proxies.  That  reference  did  not  originate  in  any 
application  made  by  or  in  behalf  of  the  Earl  of  Shrews- 
bury, nor  was  the  inquiry  directed  into  any  right  of 
peerage.  The  order  of  reference  proceeded  on  the 
assumption  that  the  persons  with  respect  to  whom  the 
inquiry  was  to  be  made  were  at  the  time  undoubted 
peers  of  Ireland j  but  without  lands  or  residence  there. 
It  was  not  an  inquiry  into  the  right  of  peerage,  but 
into  the  right  of  absentees,  voting  by  proxy ^  having 
no  estates  in  Ireland.     The  statute  law  of  Ireland  at 
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1 832.      that  time  imposed  restrictions  and  even  penalties  tm 

^j^^^  Qp     absentees,  both  in  respect  of  their  privileges  and  pos- 

Waterford's  sessions ;  so  that  it  was  a  matter  of  some  doubt  to  the 

CLAIM* 

House  of  Lords  whether  absent  peers  without  estates 
in  Ireland  were  to  enjoy  the  same  privileges  as  peers 
who  resided  there  on  their  estates.  The  question  of 
the  rights  of  absentee  peers  had  been  the  subject  of 
consideration  in  the  Irish  House  of  Lords  before  1661. 
It  appears  from  the  Journals  for  1640,  that  the  House 
ordered  the  proxies  of  peers  who  had  estates  in  /re- 
land  not  to  be  allowed,  unless  they  had  obtained  a 
licence  of  absence  from  the  King  or  Lord  Lieutenant ; 
and  as  to  such  as  were  peers  of  the  realm  and  had  no 
estates  in  Ireland,  a  select  Committee  was  appointed 
*^  to  draw  up  a  petition,  with  reasons,  to  be  presented 
to  the  King,  why  such  peers  should  not  have  place  at 
all  in  the  Irish  Parliament."  The  House  of  Lords 
did  not  assume  to  decide  by  the  resolutions  in  1661 
any  question  of  peerage,  or  any  privilege  of  the  peers, 
beyond  the  exercise  of  the  right  of  voting  by  proxy 
while  they  continued  absentees.  This  view  is  con* 
firmed  by  the  report  of  the  Committee  in  1661,  upon 
the  reference  before  mentioned.  Their  chairman 
reports  "  that  the  Lords  of  England^  who  are  peers  of 
Ireland  and  have  no  estates  in  Ireland^  shall  have 
liberty  to  send  their  proxies  to  this  Parliament/* 
That  was  not  a  report  on  the  rights  of  peerage,  or  of 
any  particular  peer,  nor  on  any  other  question  of  pri- 
vilege of  peers  but  that  of  sending  proxies.  The 
controversy  was  not  about  peerage  or  no  peerage,  but 
about  the  privilege  of  allowing  acknowledged  peeis 
to  send  proxies  while  they  were  absent ;  the  moment 
they  became  resident  and  had  property  in  Ireland^ 
the  objection  to  their  proxies  ceased.  The  Commit- 
tee were  directed  by  the  order  of  reference  "  to  have 
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inspection  into  the  Journals,  and  to  search  for  prece-  1832. 
dents ;"  they  were  not  directed  to  refer  to  "  the  Ab-  ^^^^  ^^ 
sentees'  Act,"  nor  to  the  law  on  cases  of  peerage ;  and  Waterpord's 
they  gave  no  opinion  on  either  in  their  report,  but 
simply  answered  the  question  respecting  the  right  of 
voting  by  proxy.  Why,  therefore,  that  report,  or  the 
other  entries  and  orders  that  were  read  from  the 
Journals,  should  be  called  a  judicial  determination 
upon  the  Earl  of  Waterford's  case,  it  is  impossible  to 
comprehend. — [The  Lord  Cfiancellor : — The  entry  of 
the  10th  oijuly  1661  refers  solely  to  the  Earl  of  IVa- 
terford  and  Wexford;  the  same  person,  I  suppose ;  and 
it  shows  that  his  proxy,  assigned  to  the  Earl  of  Clan- 
ricardcy  was  allowed.  That  was  an  admission  by  the 
House  that  he  had  a  right  to  vote  by  proxy ;  certainly 
an  admission  that  he  was  a  peer  of  Ireland.'] — ^We 
grant  that;  and  that  if  the  Earl  of  IVaterford  at- 
tended the  House  on  that  day,  he  would  be  entitled 
to  sit  and  vote  there ;  for  no  question  of  his  right  of 
peerage  was  then  raised,  and,  therefore,  no  such  ques- 
tion was  decided.  The  entries  read  from  the  Irish 
Journals  amount  to  no  more  than  an  acknowledgment, 
by  the  Irish  House  of  Peers,  of  Lord  Waterford^s 
right  to  sit  in  that  House;  neither  creating  a  peerage 
in  him,  nor  restoring  a  peerage  which  had  been  in 
bim,  if  that  peerage  had  been  taken  away  by  Act  of 
Parliament,  unrepealed  and  unreversed. 

There  may  be  another  question,  whether  the  opinion 
of  Sir  Edward  Coke  and  the  other  Judges  upon  the 
effect  of  the  Act  is  a  judicial  determination ;  but  it 
would  be  premature  to  argue  that  question  until  it  is 
decided  whether  the  resolutions  of  the  Irish  House  of 
Peers,  read  from  their  Journals,  amount  to  a  judicial 
determination ;  for  if  they  judicially  decided  the  ques- 

VOL.  VI.  L 
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1 832.  tion  of  peerage,  against  their  judgment  no  opinion  of 
Earl  of  ^^^  Judges  Can  be  put  in  competition. 
Waterford's  Jt  may  be  fairly  arffued  that  the  entries  in  the  Irisk 
Journals  constitute  good  evidence  of  a  new  creation  of 
a  peerage  by  writ  of  summons  to  Francis^  the  eleventh 
Earl  of  Shrewsbury  J  in  1661,  which,  by  virtue  of  the 
writ  and  by  sitting,  would  give  him  a  Barony  in  fee 
tail.  But  that  is  not  the  dignity  which  is  now  claimed; 
if  it  were,  the  claimant  would  have  to  present  another 
petition  and  a  new  case;  the  dignity  now  claimed  is 
one  which  was  undoubtedly  created  by  letters  patent 
of  Henry  6,  but  which,  we  submit,  was  taken  away 
by  the  Act  of  Parliament  of  the  28th  of  Henry  8. 

Mr.  Lynch : — ^The  Earl  of  Waterford  does  not  claim 

a  new  peerage ;  he  relies  on  the  creation  by  patent  in 

1445,  and  on  that  alone.     It  did  not  appear  from  the 

entry  in  the  Journals  of  1640  (read  by  the  Scdicito^ 

general  for  Ireland),  that  the  House  of  Lords  then 

passed  any  resolution ;  but  twenty  years  afterwards 

they  did  pass  resolutions,  after  reference  to  a  Otm* 

mittee ;  after  inquiries  and  report  by  that  Committee; 

that  the  Earl  of  Waterford  was  entitled  to  send  his 

proxy ;  that,  in  effect,  he  was  entitled  to  sit  and  vote 

among  them,  not  as  a  new  Earl,  created  by  writ  of 

summons — for  no  Sari  was  ever  created  by  writ — but 

as  an  Earl  by  the  old  patent,  of  the  existence  of  which, 

notwithstanding  the  opinions  of  the  English  Judges, 

these  resolutions  of  the  Irish  House  of  Lords,  the  then 

proper  tribunal  to  decide  questions  of  Irish  peerage^ 

were  judicial  admissions  and  recognitions.     The  entry 

not  only  styled  him  J^arZ,  but  also  mentioned  his  place 

of  precedence  as  of  an  ancient  Earl,  with  a  salvo  Jure 

in  respect  to  other  peers ;  and  that  circumstance  alone 
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proved  that  the  dignity  in  right  of  which  he  was       i832. 
admitted  to  send  his  proxy,  was  not  a  newly-created     ^^^j^  ^^ 
peerasre.  Watebpord's 

'^  ^*  CLAIM. 

The  Lord  Chancellor: — My  Lords ;  This  case  raises  Sept.  6,  issi, 
a  question  of  considerable  importance,  which  has  been 
ably  argued  by  the  learned  counsel  at  your  bar.  The 
counsel  for  the  Crown  appearing  not  strictly  in  the 
character  of  counsel  undoubtedly,  but  as  a  sort  of  as- 
sessors, we  are  not  bound  by  their  opinion  ;  but  have 
the  benefit  of  their  assistance.  It  is  fit  that  I  should 
atate  how  the  point  arose,  and  of  what  importance  the 
point  was  deemed,  that  as  such  we  should  have  it  pre- 
liminarily disposed  of.  The  counsel  for  the  claimant 
read  certain  reports  of  Committees  of  Privileges  and 
resolutions  of  the  Irish  House  of  Peers,  consequent 
upon  those  reports,  contending  that  they  had  the  force 
of  a  judicial  determination  by  the  only  tribunal  com- 
petent to  the  decision  of  those  matters,  and  whose  de- 
termination was  binding  here,  and  that  among  other 
persons  bound  by  it  was  the  House  of  Lords  of  the 
United  Kingdom,  inasmuch  as  the  decision  of  those 
matters  had  been  the  province  of  the  Irish  House  of 
liords,  and  is  now  of  the  Imperial  Parliament,  repre- 
senting, not  succeeding,  but  equally  composed  of,  the 
peerage  of  the  several  parts  of  the  United  Kingdom,  the 
Scotch  and  the  Irish  forming  parts;  and  consequently 
that  which  now  sits  being  not  the  Scotch^  the  English^ 
or  the  Irish  Parliament,  but  a  new  Parliament,  iden- 
tically constituted  of  each,  and  which  therefore  must 
be  taken,  with  reference  to  the  preceding  devolutions, 
to  stand  in  the  place  of  the  Parliaments  of  these  three 
portions  of  the  empire. 

I  was  rather  surprised,  the  last  time  we  met  here,  at 
the  suggestion  of  a  doubt  entertained  on  the  part  of 

L  2 
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J[£^£^      the  learned  counsel  for  the  Crown,  respecting  the  strict 

Earl  of      applicability  of  the  decisions  made  in  the  several  inde- 

^^^cLMM?^  ^  pendent  Parliaments  now  united  in  one ;  for  it  appears 

to  me  it  would  have  been  as  reasonable  to  say  that  this 
United  Parliament  had  no  right  to  consider  the  evi- 
dence adduced,  and  the  determinations  that  were  come 
to  on  proceedings  had  in  respect  of  English  peerages 
before  the  English  Parliament,  as  it  would  be  to  say 
you  have  no  right  to  listen  to  determinations  and  de- 
cisions made  and  evidence  taken  in  the  Irish  Parlia- 
ment, you  being  now  the  United  Parliament.  If  the 
suggestion  of  the  learned  counsel  is  well  grounded, 
you  have  exceeded  your  jurisdiction  in  many  cases,  in 
which  that  has  been  done ;  for  there  is  now  no  more 
an  English  Parliament,  though  locally  the  seat  of  your 
decisions  is  in  England,  and  you  happen  to  sit  under 
the  same  roof — not  in  the  same  Hall — as  your  prede- 
cessors sat,  while  only  the  English  Parliament.  The 
English  Parliament  is  as  much  succeeded  by  that  now 
constituted  and  as  much  merged  in  the  united  Parlia- 
ment as  the  Irish  Parliament ;  consequently  there  is 
no  one  conceivable  argument  which  would  go  to  shut 
out  the  judicial  determinations  of  the  Irish  Parlia- 
ment from  being  authorities  to  bind  you  in  the  United 
Parliament,  which  would  not  apply  to  shut  out  simi- 
lar determinations  of  the  English  Parliament,  as  ap- 
plicable to  matters  coming  within  their  jurisdiction. 
However,  I  find  that  that  argument  is  no  longer 
urged :  indeed  I  do  not  know  that  it  was  ever  meant 
to  be  seriously  urged ;  if  it  was,  that  is  now  given 
up,  and  it  is  explicitly  admitted  that  the  decision 
of  the  Irish  House  of  Lords  is  binding  upon  your 
Lordships,  as  much  as  a  judgment  of  this  House  as 
now  constituted,  or  a  decision  of  the  English  House 
of  Lords  touching  an  English  Peerage. 
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But,  my  Lords,  it  is  said  (and  that  is  the  material       i832. 
question),  that  this  resolution  read  from  the  Irish     ^^^  ^,p 
Journals  is  not  a  judicial  decision,  and,  consequently,  Waterford's 
would  not  bind  the  Irish  Parliament,  if  that  were 
still  in  existence.     It  is  conceded  that  if  the  Irish 
Parliament  would,  if  in  existence,  be  bound  by  it,  so 
would  your  Lordships  ;  but  it  is  contended  that  it  has 
not  that  binding  force  which  would  have  given  it  that 
eflTect  in  the  Irish  House  of  Lords ;  and,  consequently, 
that  it  cannot  bind  us  here.     It  is  impossible  to  deny 
that   there  is  a  considerable  difference  between  an 
entry  in  the  Journals,  which,  in  virtue  of  a  general 
report  of  a  Committee  touching  the  right  to  vote  by 
proxy,  recognizes  the  proxy  of  an  individual  peer, 
and  allows  it  to  be  read  as  assigned  to  a  peer  present, 
— there  is  a  considerable  difference  between  that  and 
what  is,  strictly  speaking,  a  judicial  decision  in  faro 
contentioso  upon  a  claim,  first  presented  to  the  Crown, 
then  referred  for  the  advice  of  the  law  officers  of  the 
Crown,  and  then  to  the  House  of  Lords,  and  by  that 
House,  according  to  the  usual  course  of  its  proceed- 
ings, referred  to  the  Committee  of  Privileges,  followed 
by  a  report,  made  not  alone  by  that  Committee,  but  also 
sanctioned  by  a  resolution  of  the  whole  House  ;  and, 
upon  that  resolution,  to  make  the  decision  more  com- 
plete, a  writ  issuing,  and  the  party  sitting  under  it. 
That  is  the  most  perfect  form  of  judicial  determina- 
tion in  favour  of  a  peerage,  and  that  is  here  nearly 
altogether  wanting;    what  you   have   here  is  that, 
(without  any  contention ;  without  any  evidence,  which 
could  have  called  upon  a  Committee,  or  the  House, 
sanctioning  the  Committee's  report,  to  pronounce  a 
decision;  without  anysuch  strictly  judicial  proceeding), 
there  is  found  an  entry  which  is  said  on  the  one  hand 
to  be  only  a  statement  of  facts,  and  on  the  other,  to 
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1 832.       have  the  eflfect  of  a  decision  on  the  right ;  prtrbably 

Earl  op      ^*  ^^  Hiore  accurate  to  say  that  it  is  neither,  but  that 

Watbrford's  it  is  evidence  of  the  fact,  and  does  not  amount  to  an 

C  LA  III*  ___ 

estabh'shment  of  the  right.     Tliis  being  the  state  in 
which  this  matter  now  comes  before  your  Lordships^ 
the  advice  I  should  humbly  tender,  arising  out  of  the 
opinion  I  have  formed,  would  be  to  regard  it,  not  as 
immaterial  to  the  fclaim  ;  on  the  contrary,  to  regard 
it  as  highly  material.    But  not  to  regard  it  as  such 
a  judicial  decision   as  would  have  bound  the  Irish 
House  of  Lords  ;  if  binding  that  House^  it  mttst  ne- 
cessarily bind  your  Lordships.     But  you  dannot  help 
seeing  the  great  difference  there  is  in  point  of  autho- 
rity between  the  one  kind  of  entry,  and  the  other  kind 
of  deliberative  judgment ;  where  a  person  is  altered 
as  having  a  right  to  vote,  as  actually  exercising  that 
right,  which  is  a  recognition  of  that  right ;  that  ifi, 
undoubtedly,  a  strong  fact  in  favour  of  the  patty't 
having  that  right,  because  he  has  actually  fenjoyed  it, 
and  has  been  suffered  to  enjoy  it  by  the  plpoper  au- 
thority to  contest  it,  if  he  had  it  not ;  but  it  is  difie- 
rent  from,  and  inferior,  in  point  of  authority,  to  the 
binding  force  of  an  actual  adjudication  of  that  ri^t 
by  the  proper  tribunal,  having  had  it  contested  befon^ 
it,  and  coming  to  a  determination  judicially  npoh  it 
Consider  how  different  it  would  be  in  the  case  of  A 
right  of  property,  and  you  will  at  once  see  the  way 
clearly  to  that  view,  which  I  think  your  Lor4ship6 
ought  to  take  of  this  case.     If  a  man  has  been  iii  the 
course  of  doing  that,  which,  but  for  the  constant  user, 
with  permission  of  the  party  having  an  interest  and 
a  right  to  obstruct  him  if  he  chose,  would  be  a  tres^ 
pass,  but  with  that  user  would  seem  to  be  correct ;  as 
if  a  man  has  been  in  the  constant  habit  of  using  a 
certain  way  across  his  neighbour's  close,  for  instance, 
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it  is  the  feet  of  that  enjoyment  adverse  to  his  neigh-  1 8S2. 
bour,  that  neighbour  having  an  interest  to  obstruct  eTriT^ 
him,  if  he  had  not  a  right  to  pass^  it  is  that  adverse  Waterford> 
enjoyment  which  constitutes  evidence  of  the  right, 
and  there  cannot  be  better  evidence  except  that  of  a 
direct  grant  of  the  easement.  It  is  a  very  different 
thing,  however,  when  that  has  come  into  contestation 
in  a  court  of  justice,  and  when  upon  the  result  of  that 
contest  a  competent  court  has  adjudicated  for  the 
right ;  for  that  proceeding  has  the  force  of  resjudi- 
caia,  and  stops  the  parties  who  were  privies  to  that 
recorded  judgment :  Now  there  is  precisely  the  same 
difference  in  this  case,  with  this  distinguishing  cir- 
cumstance, that  in  the  case  1  have  supposed,  the 
adverse  party,  who  is,  as  it  were,  concluded  by  force 
of  the  evidence  of  his  acquiescence  and  the  inevitable 
conclusion  arising  from  it,  is  a  different  party  from 
the  Forum  that  adjudicates  the  right :  In  that  case, 
the  individual  who  passes  sentence,  to  speak  in  popu- 
lar language,  against  himself  by  acquiescing  in  the 
adverse  enjoyment,  is  not  the  party  which,  judi- 
cially and  technically  speaking,  passes  sentence,  but 
the  Court  of  Justice  before  whom  both  those  parties 
come,  the  one  to  seek  a  certain  right,  and  the  otiier 
to  deny  it,  and  who  refer  that  dispute  to  the  adjudi- 
cation of  that  tribunal ;  but,  in  this  case,  the  distinc- 
tion is  plain,  the  party  who  is  the  adverse  party,, 
acquiescing  in  the  adverse  possession  of  the  right, 
is  the  party  who  adjudicates  when  the  other  comes  to 
claim  the  right  before  him.  It  is  the  Irish  House  of 
Lords  that  acquiesces  in  the  Earl  of  Waterfortfs 
proxy  being  used  by  Lord  Clanricarde\  it  is  the  Irish 
iiouse  of  Lords,  who  would  have  had  to  adjudicate 
upon  the  right,  if  tliere  had  been  a  judicial  proceed- 
ing ending  in  a  judicial  determination.     That  is  the 
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1832.       difference  between  the  cases,  and  it  is  material  to 

Earl  of     remark  it ;  and  this  distinction  appears  to  me  to  be 

Waterford's  favourable  to  the  claimant ;  when  it  is  attended  to ; 

it  makes  the  adverse  acquiescence  stronger  in  favour 
of  the  claimant  than  it  would  otherwise  have  been,  if 
the  acquiescing  party  and  adjudicating  party  had 
been  different  persons.  It  makes  it  stronger  in  favour 
of  the  claimant,  because  he  is  adversely  enjoying  the 
riglit  with  the  acquiescence  of  the  opposite  party  in- 
terested in  rejecting  his  claim ;  that  very  party  being 
the  tribunal  before  whom  the  claim  must  have  come 
for  adjudication,  if  it  had  been  a  judicial  determina- 
tion, and  not  the  mere  fact  of  adverse  enjoyment.  I 
think  I  should  remind  your  Lordships  and  the  learned 
counsel  of  this  distinction,  that  exists  in  the  case; 
for  it  is  very  important  in  estimating  the  weight  on 
the  one  hand  due  to  this  fact  of  acquiescence,  and  on 
the  other  keeping  distinct  and  separate  the  two  forms 
in  which  the  matter  has  been  presented,  on  the  one 
hand  a  judicial  proceeding  binding,  and  on  the  other 
hand,  as  I  think  it  may  be  more  justly  represented 
that  it  is  to  be  taken,  only  as  evidence  of  the  enjoy- 
ment. 

Your  Lordships  may  observe  a  great  distinction  also 
in  substance  between  the  manner  in  which  the  two 
cases  occur,  I  mean  the  difference  between  a  judicial 
proceeding  and  a  mere  entry;  that  the  right  is  ad- 
mitted suh  silentiOf  there  is  no  dispute;  but  it  is 
uncontested.  No  doubt,  it  goes  a  great  way,  and  it 
goes  the  further  because  the  party  admitting  it  would 
have  had  a  right  to  adjudicate,  and  to  stop  the  party 
from  ever  setting  it  up  again;  but  it  is  of  far  inferior 
force  to  actual  judicial  decision,  when  the  whole  case 
is  adversely  contested  on  the  one  side  and  on  the 
other  at  the  bar  of  your  Lordships,  and  when  you 
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have  come  to  a  judicial  decision  that  would  have  1832. 
operated  to  prevent  any  party  ever  afterwards  ques-  ^^^^^  ^^ 
tioning  it.  Upon  these  grounds,  and  I  may  add  a  Waterford's 
third  in  favour  of  the  recommendation  which  I  shall 
submit  to  your  Lordships  presently,  even  if  I  thought 
the  entry  was  more  in  the  nature  of  a  judicial  decision 
than  1  do ;  as  we  are  not  bound  to  consider  it  so,  1  think 
the  more  satisfactory  mode  of  arriving  at  a  decision 
will  be  to  go  into  the  rest  of  the  case,  and  to  have  the 
whole  merits  of  it  before  us,  as  well  as  this  preliminary 
point  of  res  judicata.  I  think,  therefore,  it  will  be 
the  better  course  for  your  Lordships  to  throw  out  to 
the  parties  the  propriety  of  putting  the  whole  case 
into  the  course  of  a  regular  judicial  decision,  which 
may  easily  be  done  by  presenting  a  supplemental 
petition  to  the  Crown,  claiming  the  peerage,  there 
being  already  a  petition  before  your  Lordships  claim- 
ing the  right  to  vote.  It  will  not  delay  the  claimant 
to  present  a  petition  to  the  Crown,  praying  to  have 
the  peerage  allowed :  That  will  be  referred  to  the  law 
officers  of  the  Crown  ;  a  mere  matter  of  course  in  this 
case;  it  will  be  attended  to  immediately,  and  will 
come  back  as  early  as  is  convenient  to  the  parties, 
and  then  it  may  be  gone  into  on  the  merits,  of  which 
the  greatest  part  is  over,  a  good  deal  of  discussion 
having  been  already  had  on  all  points  in  the  case. 
The  weight  of  these  entries  as  evidence  being  un- 
denied,  I  think  there  is  quite  sufficient  to  throw  the 
burthen  upon  the  resisting  party,  the  Crown,  to  dis- 
pute Mr.  LyncKs  case,  and  that  it  will  be  for  them 
to  do  so  by  going  at  once  to  the  Act  of  Henry  8, 
and  the  decision  of  the  Judges  on  it  in  1612,  on  both 
which  Mr.  Lynch  will  be  heard  afterwards  if  your 
Lordships  shall  think  it  necessary,  and  the  Crown 
will  have  the  reply.     That  will  be  by  far  the  most 
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18S2«      convenient   course ;  then  the  claimant  will  have  what 

Earl  op     ^^  niuch  more  valuable  to  him  than  the  repetition  of 

Waterfobd's  that  which  happened  in  Ireland;  he  will  not  have 

merely  a  determination  that  the  United  Parliament 
has  giveti  him  leave  to  vote  in  the  election  of  Iruk 
Peers,  as  the  Irish  House  of  Peers  gave  Lord  Clanri- 
carde  leave  to  hold  his  ancestor's  proxy ;  but  the  deci- 
sion will  for  ever  establish  his  right  to  his  peerage. 

I  therefore  humbly  move  your  Lordships,  that  the 
further  proceedings  on  this  claim  be  postponed,  in 
order  that  a  petition  may  be  presented  to  the  Crown. 


The  claimant  accordingly  presented  a  petition  to 
the  King,  stating,  that  by  letters  patent  dated  in  Juh/ 
1445,  King  Henry  6  granted  to  John»  then  Earl  of 
Shrewsbury  and  Wexford^  the  office  of  seneschal  of 
Ireland^  and  also  created  him  Earl  of  Waterftn'dj  by 
these  words — "  ipsum  in  comitem  Waterfordue  una 
cum  stilo  et  titulo  ac  nomine  et  honore  eidem  debitis^ 
ordinamus,  perficimus  et  creamus,  &c.  Habendum 
et  tenendum  prsedictum  comitatum  IVaterfordM^ 
stilum,  &c.  &c.  prefato  comiti  et  hseredibus  masculis  de 
corpore  suo  exeuntibus,  de  nobis  et  heeredibus  nostrisi" 
&c. :  That  by  letters  patent  dated  in  February  1447, 
the  said  King  granted  to  the  said  Earl  and  the  heirs 
male  of  his  body,  the  Earldom  of  JVaterfordj  and 
the  office  of  seneschal  of  Ireland^  ^*  Habendum,  &c. 
praefato  comiti  et  heredibus  masculis  de  corpore  sua 
exeuntibus,  de  nobis  et  heredibus  nostris  per  homa- 
gium,  fidelitatem  et  servitium  faciendum  et  exercen- 
dum  officium  seueschalli  terrsB  nostrae  preedictae.  £t 
ea  occasione  de  gratia  nostra  ampliori  concesdmus 
eidem  comiti  et  heredibus  suis  preedictis  officium 
seneschalli  terree  nostrse  Hibemiae,"  &c. :  That  this 
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second  patent  skeined  to  hare  been  issued  to  explain       18S2. 


w»^ 


iBttid  amend  the  fitBt  as  to  the  descent  of  the  ofl&ce  of     «,„,    ^ 

jkarl  of 

seneschal)  Which  by  the  first  patent  might  be  concluded  VirATBRFORi/g 
to  have  descended  to  the  heirs  general,  the  words  there 
being  ^'  quod  sit  senescallus  noster  ct  haredes  sui  sint 
senescalli  noelrij"  whereas  this  patent  distinctly  limitd 
the  descent  of  that  office  to  the  heirs  male  of  the 
body  by  the  words  "  keredibus  suis  predictisy^  (id  est, 
masculis  de  corpare  sua  eoceuntibtis) :  That  the  peti- 
tioner is  the  heir  male  of  the  body  of  the  said  John^ 
Earl  of  Shrewsbury i  so  created  Earl  of  Waterford^  and 
as  such  heir  male  sits  as  Earl  of  Shrewsbury  in  the 
House  of  Lords  of  the  United  Kingdom  :  That  in  the 
year  1612,  doubts  were  entertained  whether  the  Irish  • 
statute  of  28  H.  8,  cap.  3,  called  "  The  Absentees'  Act/' 
did  not  take  away  the  dignity  of  the  Earldom  of  IVa- 
terfordj  as  well  as  the  lands  and  territorial  rights  of 
which  the  then  Earl  of  Shrewsbury  and  fVaterford  was 
thereby  deprived  ;  and  upon  a  case  referred  to  Sir  jBrf* 
vmrd  Coke  and  the  other  Chief  Justice  and  Chief  Baron 
of  Engiandj  of  that  day,  those  learned  Judges  gave  it  as 
their  opinion  that  the  operation  of  that  statute  was  to 
take  away  the  dignity  of  the  Earl  of  Waterford :  That 
the  petitioner  is  advised  that  such  opinion  was  alto-  ' 
gether  erroneous,  and  was  so  considered  by  the  Irish 
House  of  Peers ;  it  was  extra-judicial^  and  could  have 
no  greater  effect  at  any  time  than  that  of  advice  or 
counsel  to  be  adopted  or  rejected  as  his  then  Majesty 
might  think  proper,  and  it  did  not  appear  to  have  been 
ever  acted  upon,  but  the  contrary,  as  upon  the  Restor- 
ation, King  Charles  the  Second  issued  his  writ  to  all  the 
peers  of  Ireland^  including  those  who  had  no  estates 
in  Ireland,  and  amongst  the  latter  to  Francis^  the 
eleventh  Earl  of  Shrewsbury:  That  this  writ,  dated 
the  13th  October  1660,  contained  these  words,  "  quos- 
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1832.       dam  proceres  et  magnates  dicti  Regni  nostri  Hibemiae, 
Earl  of      ^"^  locum  et  vocem  habent  in  parliamentis  dicti  r^ni 
Waterford's  nostri  Hibemiae  et  modo  infra  Regnum  Anglise  resi- 
"*"••       dent." 

The  petition  then  set  forth  the  entries  in  the  Jour- 
nals of  the  Irish  House  of  Lords  hereinbefore  stated, 
and  the  petitioner  submitted  ^^  that  he  is  entitled,  as 
heir  male  of  the  body  of  the  said  John,  Earl  of  Shrews^ 
hury,  created  Earl  of  Waterford,  to  the  dignity  of  Earl 
of  Waterford;  and  his  pedigree  and  descent  being 
acknowledged,"  as  hereinbefore  mentioned,  "he  prays 
your  most  excellent  Majesty  that  the  said  title,  dig- 
nity and  peerage  of  Earl  of  Waterford  may  be  declare 
and  adjudged  to  belong  to  and  to  be  now  vested  in 
your  petitioner." 

This  petition  was  referred  by  the  King,  first  to  the 
Attorney-general,  and  afterwards,  with  his  report 
annexed,  to  the  House  of  Lords,  and  by  the  House  to 
the  Committee  of  Privileges,  on  the  1 0th  of  September 
1831.  The  Committee  met  upon  it  on  the  17th  of 
February  and  9th  of  March  1832. 

Mr,  Lynch : — ^The  right  of  the  claimant  to  be  Earl 
of  Waterford  could  not  have  been  questioned  were  it 
not  for  the  construction  put  upon  the  Irish  Act,  28 
H.  8,  by  Lord  Coke  and  the  other  Chief  Judges  of 
JSnglandyin  1612  (a).  That  Act,  called  " The  Act  of 
Absentees,"  recites  the  mischiefs  caused  by  the  absence 
from  Ireland  of  persons  who  had  lands  there,  and  who, 
after  the  gift  or  descent  to  them  of  such  lands  and 
possessions,  left  Ireland  and  dwelt  in  England^  not 
regarding  the  preservation  of  the  towns,  &c.  apper- 

(a)  Earl  of  Shretvsburj^'s  case,  12  Rep.  106. 
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taiuing  to  them,  but  allowing  them  to  fall  into  ruin,        1832. 
and  the  English  inhabitants  thereof,  in  default  of  de-     .^^ 
fence  and  justice,  to  be  exiled  by  the  Irish^  to  the  great  Wateitpord's 
loss  of  the  King's  dominion  and  revenues,  and  to  the      claim. 
elevation  of  his  said  enemies  (the  Irish)  into  power 
and  strength.     The  Act  then  names  "  the  noble  Prince 
Thomas  Howard y  Duke  of  Norfolk^  and  his  coparcener 
the  Lord  Berkeley ^  claiming  and  holding  as  their  an- 
cient inheritance  the  seignories  and  lordships  of  Cath" 
erlaghy  Old  BosSy  and  divers  other  manors  and  lands  in 
Ireland ;  and  George  Talbot ^  Earl  of  fVaterford  and 
Salopy  the  seignorie  of  JVexfordy^  and  the  heirs  general 
of  the  Earl  of  Ormondy  divers  other  possessions  and 
lands ;  the  Abbot  of  FumeSy  and  other  abbots  in  Eng^ 
landy  holding  lands  and  possessions  in  Irelandy  which 
they  and  their  antecessors  and  predecessors,  not  regard- 
ing the  defence  of  the  same,  suffered  the  King's  ene- 
mies to  enter  into,  so  that  for  recovery  thereof,  the 
King,  his  father  and  grandfather,  were  put  to  great 
charges,  and  after  recovery  of  the  same,  the  said  inhe-  • 
ritors  and  possessioners  entered  again  into  their  said 
lands  and  possessions,  taking  the  profits  thereof  for  a 
season, "^[without  making  provision  for  the  defence  or 
keeping  thereof  in  good  order,  but  making  leases  of 
divers  of  their  holds  and  manors  to  the  Earl  otKildarey 
which  therefore  came  into  possession  of  his  son,  Thomas 
EitzgeraldyVflio  rebelled  against  the  King,  aided  there- 
in by  the  inhabitants  of  the  said  lands  and  possessions. 
Therefore,  for  repressing  as  well  of  the  said  Thomas 
Fitzgerald  and  his  accomplices  as  winning  of  the  cas- 
tells  of  Catherlaghy   Old  BosSy  Arclowy  Tullagh  in 
Offellarfy  Killrushy  and  other  fortresses  of  the  inherit- 
ance and  possession  of  divers,  the  persons  aforesaid, 
and  other  lands  out  of  his  and  their  possessions,  the 
King  was  enforced  to  his  great  charges  to  send  thither 
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1 83!2.       &ncl  keep  there  an  army  royal ;  and  also  considering 

^^^^^     tliat  the  persons  aforesaid  having  heretofore  the  same 

Waterpobd's  lands  at  their  own  disposition  and  order,  perceived 

little  profit  thereby,  and  yet  by  their  negligence,  espe- 
cially within  the  counties  of  Catherlagh  and  Weafard, 
being  places  privileged  by  the  King's  progenitors  that 
the  Lords  thereof  may  hold  all  manner  of  pleas,  under 
pretence  whereof  the  King's  laws,  &c.  be  not  obeyed, 
nor  any  other  law  administered  there  for  the  good 
order  of  the  inhabitants ;  so  that  in  default  of  a  gover- 
nor to  guide  them,  the  King's  enemies  have  them  in 
servage ;  all  murders  and  other  offences  remain  un- 
punished ;  the  King's  wards,  reliefs,  and  other  profits 
are  diminished  :  and  for  those  and  other  enormities  to 
the  commonweal  of  Ireland,  to  the  prejudice  of  the 
King  and  his  heirs ;  and  in  respect  of  the  great  charges 
to  which  the  King  hath  been  put  about  the  conquest  of 
the  same  lands,  &c.,  out  of  his  enemies'  possession — 
Wherefore,  for  corroboration  of  the  right  and  title  of 
the  King  and  his  heirs  to  all  the  same  lands,  domir 
nions,  and  possessions,  Be  it  enacted,  that  the  King,  his 
heirs  and  assignees,  shall  have,  hold,  and  enjoy,  as  ^^in 
right  of  the  Crown  of  England,  all  honours,  manors, 
castles,    seignories,    hundreds,    franchises,    liberties, 
county  palentines,  jurisdictions,  &c.  and  all  and  singu- 
lar other  possessions,  hereditaments,  and  all  other  pro- 
fits, &c.  which  the  said  Duke  and  his  comparcioner,  or 
the  said  Earl  of  Waterford  and  Salop,  or  the  said  heirs 
general  of  the  Earl  of  Ormond,  or  any  the  abbots,  &c. 
aforenamed,  or  any  person  or  persons,  to  the  use  of 
any  of  them,  Sec.  within  the  land  o{  Ireland,  &c.,have 
lawful  right,  title,  possession,  or  clause  of  entre ;  sav- 
ing the  rights  of  all  subjects  living  in  Ireland,  (other 
than  the  above)  all  such  right,  title,  interest,  &c.  as 
they  have  in  or  to  the  premises  or  any  parcel  thereof." 
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In  answer  to  the  second  question  put  to  Lord  Coke  1832. 
and  the  two  other  Chief  Judges,  upon  a  case  sub-  ^^^^  ^^ 
mitted  to  them  by  the  Privy  Council,  viz.,  whether  by  Water^obd's 
this  Act  the  dignity  of  the  Earl  of  Waterford  be  taken 
from  the  said  Earl,  as  well  as  the  manors,  lands,  &c., 
in  the  Act  specified  ?  they  resolved  (6)  that  the  said 
Act ''  did  not  only  take  away  the  possessions,  but  also 
the  dignity  itself ;  "for,  although  one  may  have  a  dig- 
nity without  any  possession  ad  sustinendum  nomen  et 
onus,  yet  it  is  very  inconvenient  that  a  dignity  should 
be  clothed  with  poverty,"  &c. ;  and  "therefore  the  Act 
28  Henry  8  shall  be  expounded  to  take  away  all  in- 
eonvenience;  and  therefore  by  the  general  words  of 
the  Act,  viz.,  of  honours  and  hereditaments,  the  dig- 
nity itself,  with  the  lands  given  for  maintenance  of  it, 
are  given  to  the  King,  and  the  dignity  is  extinct  in 
the  Crown." 

This  extraordinary  opinion  states  also  an  Act  of 
Parliament  of  17  Edward  4th,  and  the  reasons  for  de* 
priving  George  Nevill,  Duke  of  Bedford,  of  his  title : 
**In  which  Act  (continues  the  report)  these  things 
are  to  be  observed  : — 1st.  That  although  the  Duke  had 
not  any  possessions  to  support  his  dignity,  yet  his  dig^ 
Bity  cannot  be  taken  away  from  him  without  an  Act 
of  Parliament.  2dly.  The  inconveniences  do  appear 
where  a  great  state  and  dignity  is,  and  no  liveli- 
hood to  maintain  it.  3dly.  It  is  good  reason  to  take 
away  such  dignity  by  Act  of  Parliament.  And  there- 
fore the  said  Act  of  the  28  Henry  8  shall  be  ex- 
pounded to  take  away  such  inconvenience ;  and 
although  the  said  Earl  of  Shrewsbury  be  not  only  of 
great  honour  and  virtue,  but  also  of  great  possessions 
in  Englandy  yet  it  was  not  the  intention  of  the  Act  to 

(6)  See  Earl  of  Shrewihurys  case,  12  Rep.  107. 
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1 832.       continue  him  Earl  in  Ireland^  when  his  possessions  in 

-^][^^y     Ireland  were  taken  away  from  him,  &c.    And  the  said 

Waterford's  letters  patent  of  29  Henry  8th  have  no  words  to  restore 

CL.A  IM 

the  dignity,  which  the  Act  of  Parliament  hath  taken 
away;  but  it  was  not  the  intent  of  the  King  diminuere 
staturUj  honorem  et  dignitatem  ipsius  comitis,  but  au- 
gere  his  possessions  for  maintenance  of  his  dignity ; 
for  so  much  appears  by  this  word  ^  auger e*  for  he 
doth,  by  the  said  letters  patent,  with  exceeding  great 
bounty  increase  the  revenues  of  the  said  Earl  in  Eng- 
landf  &c.,  instead  of  all  that  which  was  taken  away 
from  him  by  the  Act  of  the  28  Henry  8th.  And 
whereas  it  was  objected  that  the  general  words  *  ho- 
nours and  hereditaments'  are  qualified  by  the  words 
*  which  the  said  George,  or  any  to  his  use,  hath/  and 
therefore  it  shall  not  be  intended  of  any  honours  or 
hereditaments,  but  of  such  whereof  others  are  seised 
to  his  use ;  and  no  man  can  be  seised  of  the  dignity, 
and  therefore  that  the  said  Act  doth  not  extend  to  it ; 
but  that  it  is  to  be  understood  reddendo  singula  singuUs; 
and  these  words,  *  which  the  said  George  Earl  hath,' 
are  sufficient  to  pass  the  dignity,  and  with  this  agrees 
the  opinion  of  all  the  Judges  of  England  in  NevilFs 
case,  upon  the  like  words  in  the  statute  of  the  26 
Henry  8th,  in  the  7th  part  of  my  Reports,  folios  33 
and  34." 

The  first  observation  to  be  made  on  this  opinion  is, 
that  it  was  extra-judicial,  being  given  by  Judges  who 
had  no  jurisdiction  over  the  subject,  and  therefore  it 
can  be  only  considered  as  advice — an  advice  which 
was  rejected  by  the  Crown,  and  also  by  the  House  of 
Peers  in  Ireland^  then  the  only  competent  tribunal  to 
determine  a  question  of  Irish  Peerage.  The  construc- 
tion put  by  these  Judges  upon  the  Act  was  erroneous, 
and  founded  on  statements  which  were  untrue,  for 
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they  say,  "  the  Act  doth  not  only  take  away  the  pos-  i832. 
sessions  which  were  given  to  him  (the  Earl)  at  the  time  ^'^ 
of  his  creation,  but  also  the  dignity  itself;  for,  &c.  it  is  Waterpord's 
very  inconvenient  that  a  dignity  should  be  clothed 
with  poverty."  Now  the  only  possession  stated  in 
the  Act  to  be  then  held  by  the  Earl  of  IVaterford  in 
Ireland^  was  the  seignorie  of  Weaford,  which  was  not 
given  to  him  when  he  was  created  Earl  of  Water- 
fordy  but  descended  to  him  from  his  ancestors.  The 
possessions  of  the  Earls  of  Shrewsbury  and  Waterford 
in  Ireland,  had  been  lost  to  them  before  the  passing 
of  the  Act  of  Absentees.  The  Judges  were  not  only  in 
error  as  to  facts,  but  they  also  contradict  themselves 
when  they  speak  of  the  poverty  of  the  Earl  of  Shrews- 
bury  and  Waterford,  and  at  the  same  time  notice  his 
vast  possessions  in  England,  and  that  they  were  at  that 
very  time  increased  by  the  bounty  of  his  sovereign. 

The  mischiefs  which  the  Act  purported  to  remedy 
were,  the  desolation  of  the  possessions  of  absentees ; 
the  rebellion  of  the  Earl  of  Kildare's  son,  to  whom 
some  of  those  lands  were  leased,  and  the  arrears  of 
rents  due  to  the  King  from  those  lands.  None  of 
these  mischiefs  was  referable  to  any  personal  dignity. 
The  remedy  to  be  applied  was  to  take  away  the  lands 
and  possessions  from  which  the  mischiefs  resulted. 
By  an  ordinance  of  Richard  2,  two-thirds  of  the 
rents  of  the  lands  of  persons  absent  from  Ireland, 
were  payable  to  the  Crown,  or  the  lands  to  be  for- 
feited ;  but^  the  Crown's  right  to  the  lands  by  forfei- 
ture did  not  contemplate  the  vesting  of  a  personal 
dignity  in  the  Crown.  There  are  no  words  in  the 
Act  applicable  to  a  personal  dignity.  The  words, 
**  any  person  to  his  use  within  the  land  of  Ireland,'* 
exclude  the  notion  that  a  personal  dignity,  inherent 
jn  the  blood  of  the  Earl  of  Shrewsbury,  then  resident 
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1832.       in  England^  could   be   affected  by  the  Act     The 

Eaul  op      general  words,  **  honours  and  hereditaments,"  could 

Waterford's  not  have  that  effect.    An  honour  is  a  most  noble 

seignory  (c);  it  ought  to  consist  of  lands,  liberties, 
and  franchises  (rf).  Honours,  therefore,  did  not  in  this 
Act  mean  personal  dignities,  but  territorial  posses- 
sions ;  and  "  hereditaments"  must  be  ejtisdem  generiSf 
and  could  not  here  be  applied  to  a  title  of  honour — 
the  word  means  those  hereditaments  from  which  the 
evils  set  forth  in  the  Act  resulted,  and  which  the 
King  could  **have,  hold,  and  enjoy  in  right  of  his 
Crown,"  yielding  profits,  capable  of  possession  and 
alienation.  An  Act  of  Parliament  was  passed  in  1714, 
depriving  the  Duke  of  Ormond  of  all  his  Irish  manors, 
honours,  lordships,  &c.  but  it  did  not  mention  the  dig- 
nity of  the  Earl  of  Ormond ;  and  his  descendant  claim- 
ed that  title  in  1792,  on  the  ground  that  there  were 
no  words  in  the  Act  expressly  referring  to  it,  and  he 
was  held  entitled  to  it ;  2  Lords'  Jour.  {Irish). 

The  case  of  Nevilly  Duke  of  Bedford,  mentioned  by 
Lord  Coke  and  the  other  Judges,  is  opposed  to  their 
opinion,  for  they  admit  that  his  dignity  would  not  be 
taken  away  without  an  Act  of  Parliament,  which  was 
accordingly  passed  for  that  particular  object,  (the 
17  Edw.  4),  the  words  thereof  being,  "that  from 
thenceforth  the  said  creation  and  making  of  the  said 
Duke,  and  all  the  names  of  dignity  to  the  said  George^ 
or  John  Nevill  his  father,  should  be  from  thenceforth 
void  and  of  no  effect."  No  words  of  title,  dignity,  or 
name,  nor  any  words  applicable  to  them,  occur  in  the 
Act  of  Absentees.  It  is  a  penal  Act,  and  should  be 
construed  strictly  and  not  carried  further  than  the 
mischiefs  intended  to  be  remedied  required.  Sir 
W.   Blackstone  says   (c),   NevilVs  degradation  is  a 

(c)  Co.  Liu.  io8«.  {d)  Bulstrode,  195;  a  Roirs  Ab.  73. 

(e)  1  Comm.  402. 
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singular  instance,  which  serves,  having  happened  but       1832. 
once,  to  show  how  tender  Parliament  has  been  in     ^^^^^  ^,p 
exerting:    so    high    a  power.      The    other    case    of  Watehfcird's 

CLAIM* 

Nevill  (f)  relied  upon  in  this  opinion,  is  denied  to  be 
law  in  the  Purbeck  case  (g\  and  also  in  the  third 
report  of  the  Lords'  Committee  on  the  dignity  of  a 
Peer  (p.   62).      But  this  extra-judicial   opinion  of 
Lord  Coke  was  directly  overruled  by  the  House  of 
Lords  in  Ireland  in  1661,  by  their  reports  and  reso. 
lutions,  which  have  been   stated  in  the   arguments 
on  the  former  petition.     And  it  was  also  rejected  by 
King  Charles  2,  by  including  in  a  writ  of  summons 
to    the   Irish    Parliament,    "  Quosdam  proceres  et 
magnates  dicti  regni  nostri  HihemuBj  qui  locum  et 
vocem  habent  in  parliamentis  dicti  regni  nostri  Hiber- 
nuBj   et  modo  infra  regnum  Anglics  resident.''     So 
again  in  1694,  this  opinion  was  rejected  by  William 
and  Mary,  who  in  the  letters  patent  creating  Charles^ 
the  twelfth  Earl,  Duke  of  Shrewsbury ,  styled  him  Earl 
of  Shrewsbury  and  Waterford.     So  that  the  Crown 
and  the  Irish  House  of  Peers,  by  repeatedly  recog- 
nising the  succession  of  the  Earls  of  Shrewsbury^  to 
the  Earldom  of  Waterford^  overruled  in  the  most 
pointed  manner  the  construction   put  by  Sir  Ed- 
ward Coke  on  the  Act  of  Absentees.     But  supposing 
this  opinion  of  the  Judges  not  to  have  been  affected 
by  the  Acts  of  the  Crown   or  the   Irish  House  of 
Lords,   this  House,   being  satisfied   that  it  was  an 
erroneous  opinion,  ought  to  reverse  it ;  as  the  House 
reversed  its  own  resolutions  in  the  cases  of  Willoughby 
de  Broke  (A)  and  the  Duke  of  Brandon  (i). 

It  was  suggested  by  the  counsel  for  the  Crown,  in 

(/)  7  Rep.  33.        (g)  1  Shower,  P.  C.  i. 

(A)  15  Journ.  922 ;  Collins,  324  ;  Cruise  on  Dig.  196. 

(i)  26  Journ.  516 ;  and  Cruise  on  Dig.  94. 
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1832.       the  argument  on  the  former  petition,  that  the  sum- 
^'^^     moning  of  the  Earl  of  Shrewsbury  as  Earl  of  Water- 
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WATFRFonD's  ybrc?  to  the   Irish  Parliament   in   1661,   when   his 

proxy  was  allowed,  might  be  a  new  creation.  But 
after  a  most  diligent  search  no  letters  patent,  granting 
any  Irish  dignity  to  any  Earl  of  Shrewsbury ^  from  the 
time  of  Henry  6,  have  been  discovered.  There  is  no 
instance  of  an  Earldom  being  created  by  writ.  To 
perfect  a  creation  of  peerage  by  writ,  there  must  be  a 
sitting  in  the  House  consequent  on  the  writ ;  but  the 
Earl  of  Shrewsbury^  although  frequently  recognised 
by  the  Imh  House  of  Lords  as  Earl  of  Waterfard, 
never  actually  took  his  seat  in  that  House.  The 
writs  to  Parliament  there  were  issued  by  the  Lord- 
lieutenant,  who  had  not  the  power  of  ennobling. 
But  supposing  there  had  been  a  new  creation  of  a 
dignity,  the  ancient  dignity  could  not  be  merged 
or  affected  by  it ;  so  held  in  the  case  of  Willoughby 
de  Broke ;  and  that  being  the  law  of  the  peerage,  it 
is  not  necessary  in  this  case  to  give  evidence  of 
searches  for  letters  patent  for  a  new  creation  ;  but 
such  evidence  is  ready,  if  required. 

The  Attorney-general: — It  is  essential  to  the  effect 
of  the  argument  on  both  sides  to  produce  evidence 
of  search  for  letters  patent  subsequent  to  1612. 
The  other  evidence  which  was  given  upon  the  first 
petition  may  be  admitted  as  evidence  in  this.  The 
claimant's  pedigree  also  may  be  admitted,  and  the 
two  patents  of  Henry  6  may  be  taken  as  valid.  The 
only  question  now  in  the  case  is  upon  the  judgment 
in  12  Coke's  Reports. 

Sir  fViUiainJBetham  was  then  examined  by  Mr. 
Lynch ;  and  in  answer  to  the  questions  put  to  him,  he 
said  he  searched  every  place  of  record  in  England 
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and  Ireland  for  letters  patent  of  any  dignity  conferred  18S2. 
upon  Francis,  the  eleventh  Earl,  or  any  other  Earl  of  ^^^^  ^^ 
Shrewsbury,  since  the  reign  of  Henry  6 ;  and  he  did  Waterfori>'s 
not  find  any.  He  searched  particularly  the  RoUs'- 
oflice  in  Dublin,  where  the  patents  are  chiefly  depo- 
sited ;  the  Chief  Remembrancer's  oflBice,  where  some 
patents  have  been  enrolled  ;  the  Bermingham  Tower ; 
the  records  of  the  House  of  Lords,  and  the  C!ollege 
Library  in  Dublin ;  also  the  Tower  of  London,  the 
Rolls*  office,  the  British  Museum,  and  the  offices  of 
Arms.  He  knew  of  only  one  instance  in  which  there 
was  distinct  evidence  that  letters  patent  for  the  crea- 
tion of  a  dignity  had  passed  but  could  not  be  found. 
That  was  the  case  of  Viscount  Cullen,  during  the 
troublesome  times  before  the  beheading  of  Charles  1. 
With  that  exception,  and  probably  another  in  the 
case  of  Lord  Denbigh,  created  Earl  of  Desmond  about 
the  same  time,  the  patents  of  peerage  are  perfect  from 
the  time  of  Henry  8.  Mr.  Lodge  mentions  in  his 
book  that  the  Earl  of  Waterford  had  a  new  patent  in 
1661 ;  probably  what  he  meant  by  that  was  that  the 
Earl  was  summoned  to  Parliament  in  that  year. 

Mr.  William  Russell  summed  up  the  evidence  and 
case  on  behalf  of  the  claimant.  The  only  thing  to 
struggle  with  was  the  opinion  of  Sir  Edward  Coke  on 
the  Act  of  Absentees.  The  Duke  of  Norfolk  and  the 
Lord  of  Berkeley,  mentioned  in  the  Act,  had  not  Irish 
dignities,  but  they  had  seignories  and  lands;  and  Lord 
Waterford,  classed  with  them,  had  also  a  seignory 
annexed  to  the  Earldom  of  JVexford,  belonging  to  his 
ancestors  long  before  the  creation  of  the  Earldom  of 
Waterford.  The  Act  mentions  lands  and  possessions 
all  through,  and  not  titles  or  dignities.  The  words 
'^  honours^  manors,  castles,  seignories,  &c.,  and  all 
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1832.  and  singular  other  possessions,  hereditaments,  and  all 
Earl  op  Other  profits,"  could  not  be  construed  to  include  a 
Waterford's  personal  dignity.  Spelman  says  {k\  "  Uti  manerktm 
plurimis  gaudet  tenementiSj  ^c,  ita  honor  plurima  com- 
pkctitur  maneria,  S^c.''  Clearly  the  word  honours  was 
used  in  this  sense  in  the  Act,  and  the  rule  Noscitur  a 
sociis  applies.  But  the  opinion  was  not  a  decision  by 
a  Court  having  jurisdiction.  The  House  of  Lords  in 
Inelandj  on  the  contrary,  pronounced  by  the  proper 
tribunal  a  solemn  adjudication.  This  opinion  con- 
tained in  itself  the  contradiction  to  it,  for  it  said  that 
nothing  but  an  express  enactment  of  Parliament  can 
take  away  a  title  of  honour,  as  in  the  Duke  of  Bed- 
Jbrd's  case.  Another  error  on  the  face  of  this  opinion 
is,  that  it  says  "  the  dignity  is  extinct  in  the  Crown.*' 
The  words  of  the  Act  are,  that  "  the  King,  his  heirs 
and  assigns,  shall  have,  hold,  and  enjoy,  as  in  the  right 
of  the  Crown  of  England^''  &c.  The  King  could  not 
so  hold  a  dignity,  though  he  could  so  hold  lands  and 
hereditaments,  for  the  dignity  would  merge  and  be 
extinct  in  the  King ;  although  there  is  no  merger 
of  a  less  dignity  in  a  greater,  in  the  case  of  a  peer ; 
Willoughhy  de  Broke,  and  2  Inst.  694. 

The  Attorney -general,  and  the  Solicitor-general  for 
Ireland: — It  is  the  duty  of  the  officers  of  the  Crown 
to  watch  the  case  made  on  behalf  of  a  claimant  to  a 
peerage ;  and  when  they  find  an  opinion  reported  by 
Lord  Coke  as  the  deliberate  decision  of  him  and  the 
other  Chief  Judges  of  England,  upon  the  effect  of  an 
Act  of  Parliament  upon  this  peerage,  it  is  clearly  their 
duty  to  submit  to  your  Lordships  all  that  appears  to 
them  capable  of  being  urged  in  support  of  that  deci- 

(k)  Gloss. ;  xoce  *'  Honor." 
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sion.     Although  that  decision  was  in  the  Strict  sense       1 832. 
extra-judicial,  it  appears  to  have  been  required  on  the     ^^^^  ^^ 
part  of  the  Crown,  and  to  have  been  given  by  these  Waterfobd's 

CLAIM 

great  authorities  on  the  fullest  consideration,  after 
argument.  All  that  has  been  stated  in  regard  to  the 
supposed  revival  of  the  title  in  1661,  and  upon  the 
allowance  by  the  Irish  House  of  Lords  of  the  Earl  of 
WaterfariTs  proxy  at  that  time,  may  be  passed  over ; 
because  if  your  Lordships  shall  be  satisfied  that  in 
point  of  law  the  original  title  now  exists,  no  impress 
sion  or  mistake  of  other  persons,  of  whatever  autho- 
rity, can  deprive  the  Earl  of  Waterford  of  that  title. 
The  whole  question  turns  upon  the  effect  of  the  statute. 
The  word  "  honour  '*  is  fully  susceptible  of  the 
meaning  Sir  Edward  Coke  has  put  upon  it.  He  seems 
to  be  of  opinion  that  although  that  word  may  relate 
only  to  territorial  privileges,  it  may  also  go  to  the  ex- 
tent of  including  a  dignity  of  peerage  ;  he  seems  to 
think  that  the  case  of  the  Duke  of  Bedford  furnishes 
a  ground  for  the  construction  he  puts  upon  the  Absen- 
tees' Act.  At  the  same  time  it  must  be  admitted  that 
the  Act  which  took  away  the  dignity  from  the  Duke 
of  Bedford  effected  its  object  in  distinct  terms,  in 
terms  of  no  ambiguity,  not  leaving  it  merely  to  be 
inferred  how  large  a  sense  might  be  put  upon  the  word 
"  honour."  The  obscure  terms  of  the  Absentees*  Act 
leave  some  grounds  for  saying  that  that  word  was  in- 
sufficient, and  that  the  dignity  could  not  have  been 
taken  away  without  more  express  words.  It  may  be 
admitted  that  the  decision  rests,  not  so  much  on  the 
reasons  given  for  it,  as  upon  the  venerable  authority 
of  the  Judges  who  pronounced  it.  It  may  also  be 
admitted  that  if  the  Act  was  now  for  the  first  time  to 
be  construed,  the  construction  put  upon  it  by  the 
learned  counsel  for  the  claimant  might  be  the  proper 

M  4 


168  CASES  IN  THE  HOUSE  OF  LORDS. 

1 832.       construction.     But  the  question  is  whether  the  con- 

Earl  of     struction  put  upon  it  by  such  eminent  Judges,  which 

Watekfoed's  may  be  said  to  be  contemporanea  exposition  was  not 

consistent  with  the  spirit  of  the  enactment,  and  whether 
it  should  not  be  adhered  to,  especially  after  so  long  an 
acquiescence,  not  only  from  the  date  of  the  opinion  in 
1612,  but  from  the  passing  of  the  Act  in  1537,  down 
to  the  year  1661.  Until  this  year  it  does  not  appear 
that  any  claim  was  admitted  or  asserted  by  the  Earl 
of  Shrewsbury  to  the  dignity;  there  is  no  entry  in  the 
Journals  of  a  sitting  by  him,  or  of  claim  made,  for 
a  period  of  1 24  years,  during  which,  therefore,  this 
title  must  have  been  considered  as  taken  away.  That 
such  was  the  belief  of  the  parties  most  interested  at 
the  passing  of  the  Act,  is  confirmed  by  this  circum- 
stance :  King  Henry  8,  in  the  29th  year  of  his  reign, 
just  after  the  passing  of  this  Act,  granted  by  letters 
patent  to  the  Earl  of  Shrewsbury  certain  possessions 
and  honours  in  England;  and  Lord  Cokeys  obser* 
vation  upon  that  patent  is,  that  it  ^^hath  no  words 
to  restore  the  dignity  which  the  Act  of  Parliament 
hath  taken  away,  but  it  was  not  the  intent  of  the  King 
diminuere  statum  honorem  et  dignitatem  ipsius  comtUif 
but  augere  his  possessions,  for  maintenance  of  his  dig- 
nity, &c.,  for  he  doth  by  the  said  letters  patent,  with 
exceeding  great  bounty  increase  the  revenues  of  the 
said  Earl  in  England,  &c.,  instead  of  all  that  which 
was  taken  away  from  him  by  the  Act  of  the  28th 
Henry  8."  It  would  certainly  appear  as  if  these 
possessions  were  given  as  compensation  for  what  was 
taken  away  in  Ireland. 

This  was  an  extra-judicial  opinion  so  far  only  as 
it  was  not  the  judgment  of  the  House  of  Peers,  the 
supreme  court,  in  regard  to  a  dignity.  But,  in  one 
sense  of  the  word  at  least,  it  was  a  judgment.      The 
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parties  to  it  were,  on  the  one  hand,  the  Earl  of  Shrews-  i832. 
Jttry,  and  the  Crown  on  the  other.  The  case  must  ^^^^  ^^ 
have  been  argued  and  decided  judicially,  so  far  as  the  Waterpobd's 
Judges  could  constitute  a  court  for  the  purpose.  The 
Earl  of  Shrewsbury  of  that  day  must  have  made  his 
claim  to  the  King  in  the  ordinary  way.  The  King 
referred  the  case,  not  in  the  usual  way  to  his  Attorney- 
general  in  the  first  instance,  but  through  the  Privy 
Council  to  the  three  Chief  Judges  of  England; 
"  which  case,'*  the  report  says, "  was  argued  by  counsel 
in  behalf  of  the  said  Earl  before  the  said  Chief  Jus- 
tices and  Chief  Baron,  upon  which  they  have  taken 
great  consideration  and  advisement ;  after  they  had 
read  the  preamble  and  all  the  said  Act,  it  was  unani- 
mously resolved  by  them,  that  by  this  Act  the  title 
and  honour  of  Earl  of  Waterford^^A  taken  away  and 
extinguished."  It  is  difficult  to  admit  that  Lord 
Coke  and  the  other  Chief  Justice,  and  the  Chief  Baron 
of  the  Exchequer,  could  have  been  so  grossly  in  error 
as  is  now  supposed.  All  parties  were  then  satisfied, 
the  claimant  among  them.  They  all  acquiesced  under 
that  decision  for  a  period  of  49  years,  and  the  question 
did  not  come  to  the  House  of  Lords  until  the  year 
1 661 .  If  this  Act  took  away  the  dignity,  the  claimant 
has  no  case ;  for  what  took  place  in  the  House  of  Lords 
in  Ireland  can  not  be  strained  into  an  adjudication  on 
the  right  to  the  peerage.  There  was  a  reference  to  a 
Committee  to  ascertain  whether  absent  Lords  having 
BO  estates  in  Ireland  had  a  right  to  vote  by  proxy. 
That  was  the  only  question  put ;  Lord  Waterford  was 
not  mentioned  in  the  reference,  and  he  was  not  a  claim- 
ant for  the  peerage  at  the  time.  But  even  if  the  entry 
in  the  Irish  Journals  be  taken  to  be  decisive  proof 
that  the  Irish  House  of  Peers  admitted  and  recogrnized 
the  existence  of  this  title,  it  was  a  recognition  without 
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1 832.      a  proper  inquiry,  and  without  a  solemn  judgment,  and 
Eael  of     which  could  not,  at  all  events,  restore  the  digni^,  if 
Waterpoiid'5  it  had  been  taken  away  by  the  Act  of  Parliament  It 

does  not  appear  that  the  Earl  of  Waterford^  at  the  time 
of  the  passing  of  the  Act,  had  any  lands  in  Ireland. 
The  Act  recited  that  the  Duke  of  Norfolk  had  seignories 
and  lands,  &c. ;  that  George  Earl  of  Waterfard  and 
Salop  had  the  seignorie  of  Wexford^  not  any  lands  or 
possessions  in  Ireland.  Then  with  respect  to  the  words 
of  the  Act  which  took  away  the  lands  and  possessions 
of  the  persons  named  in  the  preamble,  the  Judges  com- 
mence  their  opinion  by  saying,  they  had  read  the  pre- 
amble of  the  Act,  showing  that  they  considered  that  a 
material  ground  on  which  their  judgment  was  to  rest. 
But  the  enacting  words,  it  is  said,  did  not  take 
away  any  specific  property ;  they  are  general  words. 
They  do  not  take  away  the  seignory  of  Wexford  in 
terms,  nor  the  Lordship  of  Catherlagh  and  Old  Rosiy 
in  terms,  from  the  Duke  of  Norfork  and  his  copar- 
cener, but  they  take  away  in  general  '^  all  honouiB^ 
manors,  castles,  seignories,  hundreds,  franchises,  liber- 
ties, counties  palatines  jurisdictions,"  &c. — [Theiorrf 
Chancellor: — There  are  no  words  expressly  taking 
away,  as  in  NemlVs  case ;  that  is  a  material  distinc- 
tion.]— Every  thing  which  is  given  by  Act  of  Parlia- 
ment to  one  person  must  be  taken  away  from  the  other 
who  had  it;  therefore,  inferentially,  that  given  to  the 
King  is  taken  away  from  those  whose  names  are  men- 
tioned in  the  preamble  of  the  Act.  Under  what  words 
is  the  seignory  of  Wexford  taken  away  ?  "  All  honours, 
manors,  castles,  seignories,"  &c.  "jurisdictions,  autho- 
rities, &c.  lands,  tenements,  and  hereditaments,"  &c. 
In  ancient  feudal  times,  the  word  "jurisdictions"  was 
very  comprehensive,  but  whether  it  comprehended  a 
peerage  was  not  easily  to  be  determined.  In  the  word 
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"tenements,"  and  dertainly  in  "hereditaments,"   a        i832. 
dignity  may  be  comprised.  All  these  things  enumerated,      ^^^^  ^^ 
by  being  given  to  the  King,  his  heirs  and  assigns,  are  Watbrfobd'8 
taken  away  from  the  persons  named  in  the  preamble  of 
the  Act.     But  how  could  the  King,  and  his  heirs  and 
assigns,  hold  and  enjoy  a  peerage  ?  Lord  Coke  answers 
and  says,  the  Crown  takes  all,  and  holds  all  which  it  can 
hold,  and  what  it  cannot  hold  becomes  extinct  in  the 
Crown.  All  the  lands  and  possessions  vest  in  the  Crown, 
and  the  Crown  can  hold  them ;  and  all  the  other  things 
are  merged  in  the  Crown.     He  says  the  words  are  to 
be  taken  distributively,  reddendo  singula  singulis. 

Mr.  Lynch : — ^There  was  no  acquiescence  by  the 
claimant's  ancestors  in  this  opinion.  There  are  no 
Journals  of  the  Irish  House  of  Lords  prior  to  1634, 
so  that  it  is  impossible  to  say  positively  that  the  Earl 
of  Waterford  did  not  sit  in  that  House,  actually  or 
by  proxy,  in  the  interval  between  1612  and  1634.  No 
Parliament  was  assembled  from  1646  to  1661,  and 
therefore  there  are  no  means  of  showing,  that  the 
Earl  of  Waterford  did  not,  in  that  intervrd,  exercise 
all  the  privileges  of  other  Irish  peers.  It  would 
seem  that  he  did,  for  his  right  was  recognized  by  the 
House  of  Peers  and  by  the  King  in  1661,  and  Charles 
the  twelfth  Earl  was  styled  Earl  of  Waterford  in  the 
patent  creating  him  a  Duke  in  1694.  All  the  suc- 
ceeding Earls  of  Shrewsbury  being  Roman  Catholics, 
could  not,  by  reason  of  the  penal  laws,  have  seats  in 
Parliament ;  but  they  were  nevertheless  peers.  There 
was  no  reason,  therefore,  for  saying  that  those  Earls 
acquiesced  in  this  extra-judicial  opinion. 

The  Lord  Chancellor: — My  Lords,  it  has  been 
admitted  by  the  counsel  for  tlie  Crown,  that  if  this 
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1832.       was  now  the  first  time  that  an  interpretation  was  to 


^]^^2^j,  be  put  upon  this  Act  of  Parliament,  there  could  be  no 
Waterford's  doubt  entertained,  as  to  what  should  be  the  construc- 
tion. But  our  attention  has  been  called  to  the  vener- 
able authority  of  Lord  Coke,  and  two  other  Chief 
Judges  of  England^  who  had  a  reference  made  to  them 
from  the  Privy  Council,  and  who  appear  to  have  consi- 
dered this  matter,  and  to  have  stated,  that  "  having 
heard  the  case  argued  by  counsel  in  behalf  of  the  Earl, 
they  having  taken  great  consideration  and  advisement, 
and  after  they  had  read  the  preamble  and  all  the  Act 
of  the  28th  Henry  8,  had  unanimously  resolved*' 
upon  the  construction  which  has  been  made  the  sub- 
ject of  argument  at  your  Lordship's  bar.  It  is  im- 
possible to  deny  that  their  opinion  thus  expressed 
throws  a  great  difficulty  in  the  way  of  that  construc- 
tion which  we  should  otherwise  at  once  put  upon  this 
Act.  It  cannot  be  denied  that  in  some  cases  the 
plain  meaning  of  an  Act  of  Parliament  has  been 
changed  by  a  course  of  judicial  decisions,  each  going 
a  little  and  a  little  further,  so  that  at  length  the 
Courts  have  adopted  a  construction  widely  different 
from  that  which  would^  but  for  such  interpretations! 
have  been  put  upon  the  plain  intent  of  the  words.  In 
all  such  cases  you  are  to  take  into  consideration,  not 
merely  the  words  of  the  Act  of  Parliament,  but  the 
decisions  on  them,  which  may  be  said  to  have  been 
all  but  imported  into  the  words  of  the  Act,  so  that 
the  Act  is  to  be  construed  with  reference  to  such 
decisions.  But  I  am  not  aware  of  any  case,  in  which 
a  single  decision,  even  of  a  court  of  competent  juris- 
diction, having  before  it  properly  and  judicially  the 
matter  on  which  it  was  pronouncing  a  judicial  deci- 
sion, has  been  held  to  operate  so  upon  the  plain 
meaning  of  a  statute.   There  has  been  a  course  of  deci- 
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sions,  and  where  the   decision  first  made  has  been        i832. 
adhered  to  and  confirmed   by  other  decisions,  and     E^'^p 
that  is  what  is  called  a  current  of  authorities  too  Waterford's 
strong  to  be  resisted;    besides   this,   that  in  those 
cases  the  decisions  were  all  judicial.     A  mere  obiter 
dictum  is  very  inferior  to  the  decision  of  the  same 
Judges  or  the  same  court,  where  all  the  matters  are 
brought  before  them,  and  they  are  required  judicially 
to  decide.    But  this  is  not  even  an  obiter  dictum ;  for 
it  is  the  opinion  of  those  three  Judges  on  a  point 
referred  to  them,  and  on  which  they  were  called  upon 
to  advise  his  Majesty  in  Council ;  but  not,  strictly 
speaking,  in  their  judicial  character,  deciding  this 
as  a  question  brought  regularly  before  them,  and  in 
which  their  judgment  was  to  operate  on  the  rights  of 
the  parties.     Undoubtedly,  with  the   opinion  of  so 
great  a  lawyer  as  Lord  Coke,  upon  the  subject,  one 
cannot  help  distrusting  his  own,  if  it  happen  to  differ 
from  that  of  so  great  a  Judge ;  but  when  the  reasons 
for  the  opinion  expressed  are  also  given  in  the  report, 
it  is  the  bounden  duty  of  those  who  are  called  upon 
to  review  that  opinion,  to  investigate  those  reasons, 
and  to  see  how  far  the  opinion  is  borne  out  by  them, 
and  by  any  case  which  is  referred  to.      And  I  cannot 
help   remarking  upon  the  departure  from  the  fact, 
which  appears  in  the  citation  from  NevilVs  (Duke  of 
Bedford^s)  case,  on  which  the  opinion  of  the  Judges 
is  stated   to   have   proceeded  upon  the  like  words ; 
whereas  in  the  Act  of  17  Edward  4,  there  are  ex- 
press words  of  degradation,  it  being  enacted  "  that 
from  henceforth  the  same  creation  and  making  of  the 
said  Duke,  and  all  the  names  of  dignity  given  to  the 
said  George,  or  to  John  Nevill  his   father,  be  from 
henceforth  void  and  of  no  efiect."     If  such  words  had 
occurred   here,  the  cases  would  have  been  similar. 
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1 832.       But  no  such  words  are  found  in  this  Act.     There  are 
!7^^    '      only  those  words  which  vest,  whatever  is  referred  to, 

Earl  OF  -^  '  ••/•!_ 

Waterfurd's  in  the  Crown.   If  those  words  vest  this  title  of  honour 

in  the  Crown,  it  may  be  said  it  does  not  signify  whe- 
ther there  are  words  taking  it  away  or  not ;  that  what 
is  given  to  the  Crown  cannot  be  holden  by  the  sub- 
ject ;  ^^  that  the  King,  his  heirs  and  assigns,  shall  have, 
hold  and  enjoy,  as  in  the  right  of  the  Crown  of  Eng- 
land,  all,"  and  so  forth.  Those  words  "  hold  and 
enjoy,"  clearly  do  not  apply  to  a  dignity,  but  to  that 
which  was  the  subject  of  tenure.  Then  it  is  said,  if 
an  honour  and  dignity  be  considered  to  be  the  sub- 
ject of  this  Act,  these  words  are  to  be  taken  reddendo 
singula  singulis;  that  the  King  was  to  enjoy  those 
which  could  be  enjoyed,  and  to  hold  those  which 
might  be  held ;  nevertheless  the  words  are  that  the 
Crown  shall  have,  hold  and  enjoy,  and  one  is  unable 
to  understand  how  the  Crown,  the  fountain  of  honour, 
could  hold  and  enjoy  an  honour,  supposing  that  to  be 
the  subject  of  the  Act.  It  appears  impossible  to  un- 
derstand that  the  Crown  can  have,  hold  and  enjoy 
an  honour  which  has  been  granted,  and  has  been 
destroyed  by  an  Act  of  Parliament ;  nor  is  there  any 
light  throvm  upon  that  point  in  the  arguments  of 
these  learned  persons ;  and  upon  the  other  part  of  the 
question,  they  appear  to  me  not  to  be  justified  in  the 
conclusion  they  have  drawn.  There  is  not  to  be 
found,  in  the  enumeration  of  particulars  in  the  enact- 
ment, anything  to  which  the  character  of  possessions 
does  not  apply,  or  anything  which  makes  it  clear  that 
dignities  or  titles  of  honour  were  the  subject-matter 
of  enactment.  If  we  found  those  words,  of  course 
we  should  be  bound  to  construe  the  Act  in  such  a 
manner  as  to  give  a  meaning  to  them ;  but  it  ap- 
pears to  me  that  the  words  "  honours,  castles,  &c/* 


N 


CLAIM. 


CASES  IN  THE  HOUSE  OF  LORDS.  176 

are  introduced  plainly  for  a  diflTerent  purpose,  and       1832. 
with  reference  to  other  subjects.     The  word  honours,      ^^^^  ^^ 
as  connected  with  those  other  words  of  description,  is  Waterford's 
stated  by  Lord  Chief  Baron  Comyn  and  other  autho- 
rities to  apply  to  a  collection  of  manors  :  now  this 
word  "  honours,"  being  so  found  in  company  with 
manors,  castles,  seignories,  hundreds  and  franchises, 
and  all  and  singular  other  possessions^  hereditments, 
and  all   other  profits,  removes,  in  my  opinion,  any 
doubt  which  might  have  been  felt  as  to  the  construc- 
tion of  the  Act. 

My  Lords,  if  this  opinion  of  the  Judges  had  been 
sanctioned  by  other  decisions ;  if  it  had  been  discussed 
in  the  proper  tribunal  in  which  it  had  been  sought  to 
be  acted  upon  and  had  been  there  adopted,  I  mean 
in  Parliament,  then  undoubtedly  the  same  principle 
would  apply  to  it  as  to  a  judicial  construction  upon  a 
legislative  enactment,  to  which  it  had  reference ;  but 
it  does  not  appear  that  that  was  the  case,  because  it  is 
perfectly  clear  that  the  House  of  Lords  in  Ireland^  the 
proper  tribunal,  did  not  act  upon  that  authority ;  we 
are  not  aware  whether  this  opinion  was  cited  there ; 
in  the  absence  of  any  evidence  to  the  contrary,  we 
must  conclude  that  it  was  known  to  that  House  at  the 
time  that  Francis  the  eleventh  Earl  was  admitted  to 
his  proxy. 

Upon  the  whole,  my  Lords,  I  am  of  opinion  that 
the  claimant  has  made  out  his  case ;  and  I  am  forti- 
fied in  that  opinion  by  the  concurrence  of  the  noble 
and  learned  Lord(Z)  who  attended  here  on  the  last 
day  and  heard  a  part  of  this  case,  and  who  felt  no 
doubt  whatever  that  this  was  a  miscarriage  on  the 
part  of  those  three  learned  Judges  ;  and  by  the  con- 

(0  Lord  Lyndhurst. 
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1832.       currence  of  my  noble  and  learned  friend  who  is  now 
Earl  of     present. 

Water  ford's 

Lord  Plunket : — My  Lords,  as  I  have  the  good  for- 
tune entirely  to  agree  with  my  noble  and  learned 
friend  in  the  opinion  he  has  pronounced,  I  should  not 
feel  it  necessary  to  make  any  observations  on  this  case 
if  it  were  not  for  the  very  great  respect  and  veneration 
I  feel  for  the  name  of  Sir  Edward  Coke ;  and  I  think 
it  due  to  the  memory  of  that  most  distinguished  per- 
son, that  we  should  not  lightly  express  an  opinion 
tending  to  interfere  with  his  deliberate  judgment, 
without  assigning  some  reason  for  doing  so.  I  agree 
in  the  observation  which  has  been  made  at  the  bar, 
that  the  construction  of  the  Act  by  Sir  Edward  Coke 
and  the  other  learned  Judges  who  concurred  with  him 
in  this  opinion,— I  cannot  call  it  a  judgment, — ^would 
have  had  a  great  deal  more  weight  if  it  had  rested 
entirely  upon  the  authority  of  their  names ;  for  I  mnst 
say  that  the  reasons  they  give  appear  to  me  consi-^ 
derably  to  detract  from  the  value  of  that  authority. 
In  the  first  place,  the  cases  referred  to  as  governing 
the  opinion  are  not  such  as  bear  upon  the  subject 
The  case  of  Neoill,  Duke  of  Bedford^  is  of  a  totally 
different  description,  in  which  the  title  wad  taken 
away  by  the  express  terms  of  the  Act  of  Parliament. 
That  is  not  the  case  here.  Lord  Coke  very  candidly 
states,  that  in  that  case  the  title  was  taken  away 
by  the  express  terms  of  the  Act ;  and  the  way  'in 
which  he  uses  that  case  is,  that  the  poverty  of  the 
person  was  a  sufficient  reason  for  passing  the  Act  de- 
priving him  of  the  dignity ;  and  then  he  reasons  from 
that  to  the  Act  of  Henry  8,  and  argues,  that  it  would 
have  been  a  right  and  proper  thing  in  that  Actto  hav« 
adopted  the  same  principle,  and  therefore  that  that  Act 
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took  away  the  dignity  from  the  Earl  of  Waterford.  Now  1 832. 
clearly  that  argument  fails ;  for  in  the  case  of  the  Duke  '  ^^ 
o{  Bedford^  there  was  an  actual  poverty  and  disability  Waterford'i 
to  sustain  the  dignity ;  whereas,  in  the  present  case, 
there  is  no  pretence  for  ^ying  that  that  existed.  The 
single  possession  taken  away  was  the  seignory  of  Wex^ 
fardy  but  the  EarlotfVaterford  had  large  possessions  in 
this  country  fully  sufficient  to  support  his  dignity,  and 
if  he  had  made  application  to  the  King  for  permission 
to  waive  his  summons  to  Parliament,  the  circum^ 
stances  in  which  he  was,  certainly  would  not  have  jus- 
tified such  an  application.  I  therefore  think  that  the 
argument  of  Lord  Coke  has  no  foundation^  and  that 
this  case  is  not  within  the  mischief,  which  he  alleged 
was  intended  to  be  remedied  by  the  Act  17  Edw.  4,  viz. 
the  holding  a  dignity  when  clothed  with  poverty,  the 
mischief  intended  to  be  provided  for  by  the  Act  of 
Henry  the  8th  was  of  another  description,  for  all  the 
mischief  to  be  remedied  by  that  Act  was  that  of  a  per- 
son, to  whom  ample  possessions  had  been  given  on  con- 
sideration that  he  should  defend  them  against  the 
enemies  of  the  King  in  Ireland^  but  who  neglected  to 
defend  them,  and  allowed  them  to  get  into  the  posses- 
sion of  persons  inimical  to  the  Crown.  It  was  deemed 
right  in  such  case  that  those  possessions  should  be 
resumed;  but  that  was  no  reason  why  the  title  of 
honour  should  be  resumed,  because  that  title  had  not 
got  into  the  hands  of  the  King's  enemies  ;  and  1  be- 
lieve I  am  correct  when  I  state,  that  in  respect  of  a 
title  of  peerage,  the  word  denoting  it  is  not  "  honour," 
that  word  in  itself  is  not  a  word  equivalent  to  the 
dignity  of  peerage,  but  "  name,  style,  and  dignity." 

My  Lords,  I  confess,  even  if  this  were  a  decision  of 
a  Court  of  Justice  upon  a  case  coming  regularly  before 
it,  that,  upon  a  single  decision  pronounced  by  Judges 
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1 832.  of  the  highest  authority,  I  do  not  think  we  should  be 
Earl  of  ''^^^^d  to  Say  that  that  single  decision  could  jusdiy 
Waterpobd's  this  House  in  countervailing  the  distinct  object  of  this 
Act  of  Parliament.  But  this  is  no  decision  on  any 
case  judicially  pronounced ;  it  is  a  reference  made  to 
a  tribunal  not  competent  to  decide  this  question  ;  a 
reference  from  the  Lords  of  Council,  for  an  extra-judi- 
cial opinion  of  those  learned  Judges ;  and  it  does  not 
appear  that  that  opinion  was  adopted  by  the  Lords  of 
(council,  nor  is  there  any  trace  of  anything  ever  being 
brought  before  this  House  or  the  Irish  House  of  Lords 
upon  the  subject,  or  of  any  act  being  done  by  either 
House  in  furtherance  of  that  opinion.  I  therefore 
think  we  are  bound  to  revert  to  the  terms  of  the  Act 
of  Parliament;  and  it  is  very  candidly  conceded  by  the 
counsel  for  the  Crown  that,  taking  the  words  of  the 
Act  of  Parliament  itself  into  consideration,  we  can 
have  no  reasonable  doubt.  I  do  not  feel  it  necessary 
to  add  anything  to  that  which  has  Men  from  my 
noble  and  learned  friend  upon  that  subject.  The 
object  of  the  Act  was  to  vest  certain  property  in  the 
Crown  ;  nothing  is  taken  away  from  any  of  the  per- 
sons whose  names  are  introduced  into  this  Act  of  Par- 
liament, by  any  direct  terms ;  it  is  merely  by  inference 
they  are  deprived  of  anything ;  they  are  not  deprived 
of  their  lands,  their  honours,  or  their  manors  by  any 
direct  words ;  but  these  are  vested  in  the  Crown,  and 
by  those  honours  and  manors,  and  so  on,  being  vested 
in  the  Crown,  the  persons  named  are  deprived  of 
them.  Then  if  this  dignity  was  incapable  of  being 
vested  in  the  Crown,  would  it  not  be  stretching  the  Act 
of  Parliament  beyond  any  legitimate  inference  which 
can  be  derived  from  it,  to  say  that  that  which  can- 
not be  holden  by  the  Crown  shall  be  taken  away  from 
the  person  possessing  it  ?  I  am  of  opinion  that  this  dig- 
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nity  of  peerage  was  not,  nor  was  intended  to  be,  taken       1 832. 
away.     I,  therefore,  concur  in  the  opinion  which  has     "T^' 
been  expressed,  that  this  extra-judicial  opinion  given  Waierford's 
by  Lord  Coke  and  the  other  learned  Judges  upon  this       claim. 
subject  ought  not  to  weigh  with  us,  and  that  upon 
the  construction  of  the  Act  of  Parliament  this  case 
is  perfectly  clear. 

The  Committee  resolved,  that  John^  Earl  of  Shrews- 
bury  J  hath  made  out  his  claim  to  be  Earl  of  Waterford 
in  the  kingdom  of  Ireland ;  and  also  that  he  hath 
made  out  his  claim  to  be  admitted  as  a  temporal  peer 
of  IreUmdj  to  vote  at  the  election  of  peers  to  repre- 
sent the  peerage  of  Ireland  in  the  Parliament  of  the 
United  Kingdom. 

That  resolution  was  reported  to  the  House,  and 
agreed  to. 
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WRIT  OF  ERROR, 


FROM  THE  COURT  OF  EXCHEQUER  IN  SCOTLAND. 


Jane  18. 


Thomas  Spears  and  others    -    Plaintiffs  in  Error ^ 

John  Archibald  Murray,  Esq.! 

His  Majesty's  Advocate-ge-  \Defendant  in  Errar^ 
neral  of  Scotland         -        -J 

Attignment.  A.  and  B.  carried  on  business  in  partnership ;  they  were  also 
£gf^^^  members  of  a  firm  which  traded  as  C.  8c  Co.:  A.  and  B.,  for 

the  purpose  of  paying  off  certain  of  their  debts,  assigned,  in 
trust,  to  the  other  members  of  the  firm  of  C.  &  Co.  portions 
of  their  shares  in  that  firm.  The  assignment,  which  was 
bondjide,  was  regularly  intimated,  and  it  was  duly  entered 
on  the  books  of  the  firm.  An  extent  at  the  suit  of  the 
Crown  afterwards  issued  against  A.  and  B.  Held,  that 
the  portions  of  shares  thus  assigned  could  not  be  seized 
under  the  extent. 


In  March  1816,  George  M^ Lagan  and  Frederick 
M^Lagan  carried  on  in  partnership,  under  the  firm 
of  George  M'Lagan  Sf  Co,^  the  business  of  distilleis, 
at  Underwood^  in  Scotland. 

They  were  at  that  time  partners  in  another  distil- 
lery carried  on  by  them  together  with  Robert  Spears^ 
Thomas  Spears,  Henry  Spears,  and  George  Douglas 
Mitchell,  under  the  firm  of  Spears,  Mitchell  ^  Co^  at 
Pathhead,  in  Scotland. 

On  the  26th  March  1816,  an  immediate  extent 
issued  against  George  M^ Lagan  and  Frederick  M^La^ 
gan,  who  had  been  found  by  inquisition  largely  in- 
debted to  the  Crown  for  arrears  of  excise  duties. 
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By  an  inquisition  taken  under  that  extent,  it  was 
Tound  that  Robert  Spears,  Thomas  Spears,  and  George 
Douglas  Mitchell,  distillers,  at  Pathhead,  under  the 
firm  of  Spears,  Mitchell  S/*  Co.,  were  indebted  in  the 
Bum  of  509?.  16^.  ^d.  to  George  M^ Lagan  and  Fre- 
derick M^ Lagan,  in  respect  of  their  shares  in  the  com- 
pany funds  of  Spears,  Mitchell  Sf  Co.,  which  had  been 
seized  by  the  sheriff,  but  were  claimed  by  Robert 
Spears,  Thomas  Spears,  and  Henry  Spears. 

At  the  trial  it  was  agreed  that  the  M^'Lagani  in- 
terest in  the  company  fiinds  of  Spears,  Mitchell  Sf  Co. 
at  the  time  of  taking  the  inquisition,  was  960  Z.  4^.  Sd 
instead  of  509  2.  150.  9^. 

On  the  2d  of  June,  2  William  4,  a  scire  facias 
was  brought  by  the  Advocate-general  of  Scotland,  on 
behalf  of  the  Crown,  in  the  Court  of  Exchequer  in 
Scotland,  to  recover  this  sum  of  money. 

To  this  writ  of  scire  facias,  Robert  Spears,  Thomas 
Spears,  and  William  Mitchell  (representing  George 
Douglas  Mitchell,  deceased)  appeared,  and  after  crav- 
mg  oyer  of  the  writ,  pleaded,  that  Robert  Spears, 
Thomas  Spears,  and  George  Douglas  Mitchell  were  not 
at  the  time  of  the  teste  of  the  writ  of  extent,  nor  at 
the  time  ef  taking  the  inquisition  under  the  extent 
]&  the  scire  facias  mentioned,  indebted  to  the  said 
George  M Lagan  and  Frederick  M^Lagan  in  the  said 
sum  of  509  /.  15^.  9  rf.  or  any  part  thereof;  where- 
upon issue  was  joined.  The  case  came  on  to  be  tried 
before  the  Barons  of  the  Court  of  Exchequer  in 
Scotland,  on  the  23d  May  1834,  when  the  jury  re- 
turned a  special  verdict,  finding  that  before  and 
on  the  18th  day  of  March  1816,  George  M^ Lagan 
was  an  entered  and  licensed  distiller  at  Underwood  in 
the  county  of  Stirling,  and  that  he  carried  on  the 
i^id  business,  under  the  firm  of  George  M' Lagan  ^ 
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Cotnpantfj  and  that  Frederick  M^Lagauy  baker  in 
Edinhurgkj  waa  afterwards  found  by  the  officers  of 
excise  to  be  a  partner  in  the  said  company^  withoirt 
his  being  licensed  or  entered  as  such  distiller. 

That  on  the  16th  day  of  August  1806»  a  contract 
of  copartnery  was  entered  into  by  Robert  ^pe»i^ 
Thomas  Spears,  Henry  Spears,  George  Douglas  MH* 
chell,  George  M^JLaganf  and  Frederick  M^Lagan^  the 
tenor  whereof  is  as  follows :  [the  special  verdict  inlly 
set  out  the  deed  of  partnership.] 

That  before  making  the  trust  assignation  herein- 
after mentioned,  a  balance  was  struck  on  the  com- 
pany books  of  the  said  Spears,  Mitchell  Sf  Comptaig, 
on  the  1st  day  of  September  1813,  when  the  amount 
of  stock  then  at  the  credit  of  Frederick  and  Cfeorge 
M^Lagan  respectively,  in  the  concern  of  Spears^ 
Mitchell  Sf  Company,  was  1,529/.  13  s.  lO^cf. 

On  the  7th  day  of  April,  1814,  the  said  Frederick 
M^Lagan  and  George  M^Lagan  executed  a  trust 
assignation,  the  tenor  whereof  is  as  follows :  ^'  We^ 
Frederick  M^Lagaii,  baker  in  Edinburgh,  and  George 
M^Lagan,  distiller  at  Underwood,  the  individual 
partners  of  the  company  of  distillers  at  Underwood^ 
carrying  on  business  under  the  firm  of  George 
M^'Lojgan  Sf  Company,  considering  that  we,  the  said 
Frederick  M'Lagan  and  George  M^Lagan,  are  two 
of  the  partners  of  the  company  of  distillers  car- 
rying on  business  at  the  East  Bridge  of  Kirkaldg 
under  the  firm  of  Spears,  Mitchell  ^  Companyj  and 
that  for  certain  good  causes  and  considerations  it 
is  proper  and  expedient  that  we  should  grant  the 
trust  right  underwritten ;  therefore  we  have  hereby 
assigned,  conveyed  and  made  over,  as  we  do  hereby 
assign,  convey  and  make  over  to  and  in  feivour  of 
Robert  Spears,  esquire,  of  Kirkmay,  Thomas  Sfpears^ 
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late  in  the  service  of  the  Honourable  JSast  India  iM3d. 
Company,  and  Henry  Spears^  brewer  at  Auchtertool,  ^\rs 
and  the  survivors  or  survivor  of  them,  and  to  their  and  others 
assignees,  but  in  trust  always  for  behoof  of  us  the  The  Lord 
said  Frederick  M^ Lagan  and  George  M^ Lagan j  and  Advocate. 
our  heirs  and  successors,  and  under  the  conditions 
and  provisions  hereinafter  specified,  a  part  of  our  stock 
belonging  to  us  in  the  concern  of  Spears,  Mitchell 
4r  Campanyy  to  the  extent  of  1,200  L  sterling  each, 
together  with  the  whole  interests,  dividends,  profits, 
emoluments,  benefits  and  advantages  that  shall  arise 
or  become  due  or  be  made  upon  the  said  share  of 
the  stock  of  the  said  company  of  Spears^  Mitchell  ^ 
Company  to  the  extent  foresaid,  from  and  after  the 
date  hereof,  together  with  all  contracts  of  copartnery, 
or  other  contracts  and  agreements  in  writing,  entered 
into  by  and  between  the  partners  of  the  said  com- 
pany, and  whole  covenants  and  obligations  therein 
contained,  in  so  far  as  concerns  or  may  be  extended 
to  the  said  shares,  to  the  extent  foresaid,  in  the  said 
capital  stock  and  profits  and  emoluments  thereoi^ 
and  with  all  that  has  followed  or  may  be  competent 
to  follow  thereupon ;  turning  and  transferring  the 
whole  right  of  the  premises  from  us,  our  heirs, 
executors  and  successors,  to  and  in  favour  of  the 
said  Robert  Spears,  Thomas  Spears,  and  Henry  Spears, 
and  their  aforesaids,  whom  we  hereby  surrogate  and 
substitute  in  our  full  right  and  place  of  the  premises, 
with  full  power  to  them,  or  the  survivors  or  survivor 
of  them,  to  ask,  uplift,  sue  for,  recover  and  discharge, 
or  sell,  convey,  assign  and  dispose  the  whole  or  any 
part  of  the  foresaid  shares  of  the  capital  stock  of  the 
said  company  of  Spears,  Mitchell  Sf  Company,  to 
the  extent  foresaid,  whole  profits  and  emoluments 
thereof  above  assigned,  and  generally  to  do  all  and 
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every  other  thing  which  we  could  have  done  before 
granting  hereof;  but  always  with  and  under  the  con- 
ditions, provisions  and  declarations  after  specified, 
viz. :  PrimOy  that  before  any  sale  or  transfer  of  the 
said  stock  shall  take  place,  the  said  trustees  shall, 
by  acceptation  hereof,  be  bound  to  give  three  months 
intimation  of  their  intention  so  to  do,  to  the  said  Fre^ 
derick  M^ Lagan  and  George  M'Lagan^  or  their  fore- 
saids. Secundo :  Declaring  always,  that  the  said 
trustees  shall  be  bound  to  apply  the  proceeds  of  the 
stock  so  conveyed  in  paying  and  discharging  what- 
ever  sums  shall  be  due  at  the  time  of  the  sale  of  the 
said  stock  on  two  bonds  of  credit  for  1,000 1.  sterling 
each,  which  have  been  granted  and  subscribed  by 
the  said  Robert^  ThomaSj  and  Henry  Spears^  and 
David  Milliej  esquire,  of  Cameron  Bridge-end,  bind* 
ing  themselves  conjunctly  and  severally  along  with 
us  the  said  Frederick  M^Lagan  and  George  M^Lagan^ 
one  thereof  to  the  Bank  of  Scotland,  at  their  office  in 
Stirling^  and  the  other  thereof  to  the  Falkirk  Banking 
Company  at  Falkirk,  to  be  operated  upon  by  the  said 
company  of  George  M^  Lagan  and  Company.  Tertio : 
It  is  hereby  provided  and  declared,  that  the  said 
Robert  Spears,  Thomas  Spears,  and  Henry  Spears 
shall  be  bound  to  hold  yearly  just  count  and  reckon* 
ing  to  us,  our  heirs  and  successors,  for  the  said  stock 
so  assigned,  and  pay  to  the  said  Frederick  M' Lagan 
and  George  M'Lagan  the  whole  profits  and  emolu- 
ments thereof  during  the  subsistence  of  the  trust 
right  hereby  granted,  which  trust  is  hereby  declared 
shall  continue  and  subsist  ay  and  so  long  as  the 
said  bonds  or  either  of  them  shall  remain  uncancelled 
and  undischarged,  and  no  longer ;  and  upon  the  said 
two  bonds  being  so  cancelled  and  discharged,  the  said 
liohert  Spears,  Thqmas  Spears^  and  Henry  Spearh 
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and  the  survivors  or  survivor  of  them,  and  their  or       1838. 
his  foresaids,  shall  be  bound  to  denude  of  the  said       spears 
trust  right,  and  to  re-assign  or  re-convey  to  us  or  our     anJ  others 
foresaids  whatever  part  of  the  said  stock  shall  then     The  liOBD 
remain  unsold,  under  which  conditions  and  declara-    Advocate. 
tions  the  said  trust  right  is  granted  by  us,  and  shall 
be  accepted  of  by  the  said  Robert  Spears,  Thomas 
SpearSj  and  Henry  Spears,  and  no  otherwise ;  which 
conveyance  and  assignation  above  written  we  bind 
and  oblige  ourselves  and  our  foresaids  to  be  good  and 
effectual   to   the  said  Robert,  Thomas,  and   Henry 
Spears,  and  their  foresaids,  at  all  hands  and  against 
all  deadly  ;  and  we  consent  to  the  registration  hereof 
in  the  books  of  Council  and  Session,  or  others  compe- 
tent for  preservation,  and  for  that  effect  constitute, 
&c.  procurators,  &c.     In  witness,  &c. 

On  the  11th  day  oi  April  1814,  a  letter  was  ad- 
dressed to  and  received  by  the  before  mentioned 
George  Douglas  Mitchell,  the  managing  partner  of 
the  said  company  of  Spears,  Mitchell  Sf  Company, 
by  the  said  Frederick  M^Lagan,  in  the  following 
terms :  **  Mr.  G»  D.  Mitchell :  Dear  sir,  I  hereby 
desire  that  you  will  transfer  1,200/.  of  my  stock 
in  the  concern  of  Spears,  MitcJiell  Sf  Company,  to 
Messrs.  Robert,  Henry,  and  Thomas  Spears,  jointly  to 
be  held  by  them  in  terms  of  trust  deed  subscribed  by 
me  at  Edinburgh  the  7th  day  of  April  1814.  I  am, 
dear  sir,  your's  very  truly,  F.  M^ Lagan''  And  a 
letter  in  precisely  similar  terms  was  addressed  to,  and 
received  by  the  said  George  Douglas  Mitchell,  by 
the  said  George  AP Lagan,  dated  Underwood,  12th 
-4jm/1814. 

On  the  16th  day  of  May  thereafter,  the  following 
entry  was  made  in  each  of  the  accounts  in  companv 
oi  the  said  Frederick  M^ Lagan  and  George  M^ Lagan ^ 
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J  838.       in  the  books  of  the  company  of  Spears^  Mitchell  ^ 
'^^^      Company  J  "  1814,  10th  Mmfj  To  Robert  ^  Henry ^  and 
and  others     Tkomos  Spcavs,  joint  account,  fo.  28,  1,200  L ;"  and 
The  Lord    that  a  joint  account  was  at  the  same  time  opened  in 
the  said  books  of  the  said  company  of  Spears^  Mitr 
chell  Sf  Company  J  in  the  names  of  the  said  Hobert, 
Henry  J  and  Thomas  Spears,  in  which  account  are  the 
following  entries,  "  1814,  May  10th,  By  Frederidc 
M^LagarCs  account  in  company,  fo.  5, 1,200  L  ;  1814, 
May  10th,  by  George  M^ Lagan* s  account  in  com- 
pany, fo.  6,  1 ,200  /." 

Annual  balances  were  struck  according  to  the  terms 
of  the  trust  deed;  and  on  the  27th  of  March  1816, 
when  the  writ  of  extent  issued,  the  value  of  the  shares 
of  G.  and  T.  M^Lagan,  as  partners  in  the  firm  of  Spwts 
8s  Mitchell,  was  960/.  4  s.  Sd.  The  special  verdict 
then  set  out  the  accounts  of  George  M^La^an  with 
the  two  banking  companies.  If  the  Court  should  be 
of  opinion  that  the  said  Robert  Spears,  Thomas  Spears^ 
and  George  Douglas  Mitchell  were  indebted  to  the 
M* Lagans  in  the  sum  of  960  /.  4^.  Sd.,  then  the  Ap- 
pellants were  declared  to  be  indebted  to  his  Majesty 
in  the  said  sum  of  960 L4s.  Sd.;  otherwise  not. 

This  special  verdict  was  argued  on  the  27th  Jwne 
1834,  when  the  Court  gave  judgment  in  favour  of  the 
Crown.  Tliat  judgment  is  the  subject  of  this  writ 
of  error. 

Dr.  Lushington  and  Mr.  Miller,  for  the  Plaintiffs  in 
Error: — It  is  not  necessary  that  there  should  be  an  ab- 
solute certainty  in  the  thing  assigned ;  for  if  so,  there 
could  never  be  any  creation  of  a  security  by  the  assign- 
ment of  stock  in  trade,  or  of  any  thing  connected  with 
property  employed  in  mercantile  transactions.  The 
assignment  is  sufficient  if  it  gives  to  the  assignee  a 
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elear  title  to  the  property  of  which  the  assignor  may  isss. 
be  possessed.  It  does  so  here.  The  original  share  of  ^^^^^ 
eadi  of  the  brothers  M^ Lagan  was  1 ,000 1.  In  March  and  others 
1815  that  interest  had  increased  to  1,500  Z.  What  is  The  Lord 
to  prevent  them  from  assigning  a  part  or  the  whole  Advocate. 
of  what  thus  belonged  to  them  ?  There  is  nothing  in 
law  to  prevent  them  from  making  such  an  assign- 
ment. The  assignment  was  regularly  made;  and^ 
coupled  with  the  intimation  which  is  required  by 
the  law  of  Seotlandy  the  transfer  of  the  property 
was  complete;  Redfearn  v.  Ferrier^  SomervaUj  and 
others  (a).  In  that  case,  which  was  that  of  the  assigna- 
tion of  a  share  in  a  private  company,  Lord  Redesdale 
observed  (6),  "  If  this  share  had  been  the  unqualified 
property  of  Steuartj  no  doubt  it  would  have  vested  in 
Redfearn  against  all  other  persons,  according  to  the 
law  of  Scotland^  in  regard  to  this  species  of  security." 
Here  the  shares  were  the  undoubted  property  of  the 
M^ Lagans^  and  everything  has  been  done  which  the 
nature  of  the  case  admits,  to  give  the  assignee  a  per- 
fect right.  Intimation  was  duly  given  to  the  manager 
of  the  trading  company,  which  is  sufficient  by  the 
law  of  Scotland  (c),  and  it  was  acted  on^  for  there  was 
an  actual  transfer  of  the  shares  into  the  names  of  the 
assignees.  The  judgment  of  the  Court  below  was 
therefore  erroneous,  and  must  be  reversed. 

The  Attorney-general  and  the  Lord  Advocate  (Mr. 
Kaye  was  with  them),  for  the  Crown : — The  first 
objection  to  this  assignment  is,  that  it  is  indefinite ; 
no  one  knows  what  is  assigned.  The  next  objection 
is,  that  it  is  in  substance  an  assignment  to  the  assign- 
ors themselves ;  for  it  is  in  trust  for  their  benefit,  and 


(ci)  1  I>oyr,  50.  (6)  Id.  65. 

(c)  Bell.  Comm.,  5  edit.  p.  17. 
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the  assignees  are  ultimately  liable  to  account  to  them 
for  the  money  received  under  the  assignment.     In 
the  third  place,  there  was  no  privity  between  the 
banks  and  the  assignees^  the  instrument  being  only  an 
indemnity  to  the  sureties,  in  case  they  should  be  called 
on  by  the  banks ;  and  fourthly,  the  assignment  could 
not  be  acted  on  by  the  law  of  Scotlandj  but  was  clearly 
null  and  void.     As  to  the  assignment  itself^  it  is  only 
an  estimate  of  the  value  of  tlie  M^ Lagans  share  in  the 
stock  and  profits  of  the  company.     It  did  not  assign 
what  they  could  draw  out,  but  what  their  right  to 
draw  out  money  might  sell  for.     The  expression  is, 
^^  A  part  of  our  stock  belonging  to  us  to  the  extent 
of  1,200/.  each."    That  does  not  amount  to   such 
a  delivery  in  possession  as  the  thing  was  capable  of. 
The  case  of  Redfeam  v.  Ferrier  (d)  is  inapplicable  to 
the  present ;  the  question  there  being,  in  substance, 
whether   the  person  for  whose  benefit  there  was  a 
secret  trust,  or  the  purchaser,  should  be  preferred  ? 
To  make  an  assignment  valid,  possession  should  fol- 
low upon  it.    That  was  not  the  case  here. — [Lord 
Brougham : — Suppose  I  have  a  cautioner,  can  I  assign 
stock   to   him,  and  he  be  a   trustee   for  me,  after 
payment   of  the   debt    for    which   he    is  liable    as 
cautioner  (e)  ?] — He  would  be  a  mere  trustee,  and  as 
such,  would  have  certain  rights  as  between  him  and 
his  principal ;  but  the  property  of  the  principal  in  his 


(d)  1  Dow,  50. 

(e)  See  Tibbetis^  Assignee^  v.  George  (5  Adol.  &  Ell.  107; 
a  Harr.  &  Wollaston,  154);  where  A.,  in  order  to  pay  B.  a  mim 
of  money,  had  assigned  all  bis  (A.'s)  interest  in  a  debt  due 
from  C. ;  and  the  Court  held  that,  though  the  debt  assigned  might 
be  more  than  would  cover  B/s  demand,  the  existence  of  a  residuary 
interest  in  it  in  A.  would  not  prevent  the  vesting  of  the  assignment 
in  B.,  nor  make  him  a  trustee  for  A/s  assignees. 
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hands,  as  trustee,  would  be  liable  to  the  debts  of  the        isss. 
principal,  and  most  certainly  to  those  due  from  him       speIrs 
to  the  Crown.    There  is  nothing  in  this  case,  either     and  others 
in  the  terms  of  the  instrument  or  the  conduct  of  the     xhe  Lord 
parties,  to  show  that  the  property  assigned   vested    Advocate. 
absolutely  in  the  Plaintiffs  in  Error.   The  right  of  the 
Crown  therefore  attached  upon  it ;  the  judgment  of 
the  Court  below  was  correct,  and  must  be  affirmed. 

The  Lord  Chancellor j  after  stating  the  nature  of  the  ^  1839. 
case,  said  : — ^The  question  on  the  writ  of  error  was,  j^^if^ 
whether  the  Crown  \\as  entitled  to  the  960/.,  as  a 
debt  due  from  Spears,  Mitchell  Sf  Co.  to  the  M^JLagans, 
the  Crown  debtors ;  or,  whether  the  Spears,  the  co- 
obligors,  were  entitled  to  that  sum  under  the  deed  of 
the  7th  April  1814.  The  Court  of  Exchequer  decided 
that  the  Crown  was  entitled,  not  on  the  ground  of  any 
invalidity  of  the  trust  assignment,  but  because  it  was 
merely  a  conditional  and  not  an  absolute  assignment, 
and  that  this  conditional  assignment  had  not  been 
made  absolute  before  the  teste  of  the  extent,  by  notice 
and  actual  sale  under  the  provisions  of  the  deed.  I 
cannot  concur  in  this  opinion;  the  deed  was  an 
assignment  of  all  that  was  due  from  Spears,  Mitchell 
4c  Co.  to  M^ Lagan  Sf  Co.,  or  of  their  interest  in  the 
stock  of  that  firm.  The  ordinary  forms  were  regu- 
larly complied  with,  and  no  question  is  raised  as  to 
the  validity  of  the  instrument,  and  the  1,200/.  were 
actually  transferred  in  the  books  of  the  firm  into  the 
names  of  the  assignees. 

After  that  assignment  and  transfer  in  the  books, 
the  M^Lagans  could  not  have  compelled  payment  of 
the  amount  of  their  share  of  the  stock  of  that  firm, 
without  first  satisfying  the  terms  of  the  trust  deed. 
They  had  ceased  to  be  owners  of  the  full  amount  of 
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stocky  or  creditors  in  respect  of  it,  and  had  only 
become  owners  of  so  much  as  might  remain  after  satis- 
fying the  trusts  of  the  deed ;  and  this  change  in  their 
rights  had  taken  place  in  virtue  of  an  assignment 
valid  by  the  law  of  Scotland,  and  executed  two  yeais 
before  the  extent  issued. 

The  Crown  could  only  claim  what  was  the  property 
of  the  M^ZaganSt  and  could  not  therefore  claim  br 
more  than  those  persons  would  themselves  have  been 
entitled  to.     It  could  not,  consequently,  be  entitled  to 
seize  what  had  two  years  before  passed  by  a  valid 
assignment  from  the  M^ Lagans  to  other  persons.    If 
the  law  was  otherwise,  it  would  be  highly  unjust,  and 
it  would  prevent  any  dealings  with  persons  who  might 
by  possibility  be  debtors  to  the  Crown,  except  on  the 
footing  of  passing  an  absolute  interest.    No  assign- 
ment of  property  in  trust  from  such  persons  could  ever 
be  supported.   The  law,  however,  is  not  so ;  and  there 
being  no  question  of  fraud  here,  the  rights  of  the  par^ 
ties,  so  long  ago  vested,  cannot  be  disturbed  under 
this  extent.  The  rule  applicable  to  cases  like  the  pre- 
sent may  be  found  in  West  on  Extents  (/) ;  ^^  By  the 
extent  the  sheriff  is  directed  to  seize  also  all  goods  thai 
any  person  may  have  in  trust  for  or  to  the  use  of  the 
defendant.     But  goods  pawned  or  pledged  before  the 
teste  of  an  extent  cannot  be  taken,  because  the  pawnee 
or  bailee  has  a  special  property  in  them  :  nor,  for  the 
same  reason,  goods  demised  or  lent  to  another  for  a 
term  certain,  during  the  term.     But  it  seems  that 
goods  pawned  before  the  teste  of  the  extent  may  be 
taken  as  against  the  pawnee,  on  satisfaction  of  the 
pledge,  or  taken  and  sold,  subject  to  the  pawnee's 
right ;"  and  for  this  last  proposition,  the  case  of  Sooti 


(J)  P.  li6. 
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V.  Scholey  (g)  is  referred  to.  And  in  the  next  para- 
graph it  is  said,  that  ^  upon  extent  against  one  part- 
ner, the  Crown  may  seize  the  goods  and  property  of 
the  partnership  ;  but  the  Crown  can  sell  only  the  in- 
terest of  the  partner  against  whom  the  extent  issues, 
which  is  his  share  of  the  surplus  after  payment  of  the 
partnership  debts ;''  and  for  this  statement  reference 
IB  made  to  the  case  of  The  King  v.  Sanderson  (A), 
where  that  rule  was  expressly  laid  down  by  the  Court 
of  Exchequer,  after  time  taken  to  consider* 

In  the  King  v.  Lee  (i),  the  Court  of  Exchequer 
went  further,  and  recognised  the  right  of  a  creditor 
having  a  lien  on  goods,  and  the  right  of  the  Crown 
was  held  to  be  enforceable  only  subject  to  such  lien. 
There  an  extent-in-chief  had  issued  against  one  Ogle^ 
a  cotton  manufacturer.  Lee  was  his  factor  in  London^ 
and  at  that  time  held  the  goods  unsold,  for  the  account 
of  Ogle.  Lee  was  the  creditor  of  Ogle  for  debts  incurred 
in  the  ordinary  way  of  business,  as  factor,  and  had 
besides  accepted  bills  for  Ogle  on  the  credit  of  the 
very  goods  then  m  his  hands,  and  which  were  seized 
under  the  extent.  The  Court  held,  that  under  these 
circumstances  the  £su^tor  had  a  lien  on  such  goods  and 
the  purchase-money,  available  against  the  Crown.  In 
the  judgment  of  the  Court,  Lord  Chief  Baron  Ricliards 
puts  the  case  on  the  very  ground  I  have  now  stated 
to  your  Lordships.  He  says  (A),  "  The  Crown's  debtor 
himself  could  not  have  compelled  the  factors  to  give 
up  the  goods  to  him,  without  first  paying  them  what 
was  due.  Therefore,  we  think  that  the  Crown  could 
not  compel  the  factors  to  give  up  their  lien,  without 
paying  them  what  money  they  had  advanced,  on  the 


1839. 

Spears. 
and  others 

V. 

TlieLord 
Advocate. 


(^  )  8  East  467. 
(A)  lWightw.51. 


(1)  6  Price,  369. 
(it)  Ibid.  378. 
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faith  of  the  consignment,  to  their  principal."  The 
rule  upon  this  subject  must  be  the  same  in  Scotland 
as  in  this  country ;  and,  indeed,  the  learned  Baron 
who  decided  this  case  in  the  Court  below,  so  considers 
it.  We  have,  then,  only  to  be  satisfied  of  the  title  of 
an  assignee,  under  a  duly  intimated  assignation  accord- 
ing to  the  law  of  Scotland ;  and  that  is  fully  declared 
and  admitted,  in  the  case  of  Redfearn  v.  SomervaiI(l)f 
to  be  superior  to  any  latent  equity  existing  in  another 
party.  I  am  therefore  of  opinion  that  the  right  of  the 
Plaintiffs  in  Error  under  this  assignment,  and  the 
intimation,  has  been  fully  established ;  and  that  the 
judgment  on  the  writ  of  error  must  be  entered  for 
them. 

Judgment  for  the  Plaintiflfs  in  Error. 

(I)  1  Dow,  5a 
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APPEAL 

1858. 
FROM  THE  COURT    OF   SESSION.  April  5.  11. 

John  Hart  and  W.  Hodge    -    -     Appellants. 
John  Frame,  Son,  &  Co.      -    -    Respondents. 

In  undertaking  a  client'    business,  an  attorney  or  agent  in  Attorneys  and 
England  or  Scotland  undertakes  on  his  own  part  for  the    ^^ j^^."^'' 
existence  and  the  due  employment  of  skill  and  diligence.       jf^ty  and 
Where  an  injury  is  sustained  by  his  client  in  consequence  ReipmUibilUy. 
of  the  absence  of  either,  he  is  responsible  to  his  client  for 
such  injury. 

Where,  therefore,  masters  employed  an  attorney  to  take  pro- 
ceedings against  their  apprentices  for  misconduct,  and  the 
attorney  specifically  proceeded  on  the  section  of  the  statute 
which  related  to  servants  and  not  to  apprentices ;  Held, 
that  this  was  an  instance  of  such  want  of  skill  or  diligence 
as  to  render  the  attorney  liable  to  repay  to  his  clients  the 
damages  and  costs  occasioned  by  his  error. 

The  fact  that,  in  the  first  instance,  the  magistrates  proceeded 
to  convict  on  the  wrong  section,  furnished  no  excuse  to  the 
attorney  for  founding  his  proceedings  upon  it. 


iHIS  was  an  appeal  against  interlocutors  of  the 
Court  of  Session  in  Scotland.  The  Respondents  had 
determined  on  taking  proceedings  against  some  of 
their  apprentices,  under  the  4  Geo.  4,  c.  34  (a),  for 

(a)  4  Geo.  4,  c.  34,  intituled,  *'  An  Act  to  enlarge  the  power  of 
Justices  in  determining  complaints  between  masters  and  servantSi 
and  between  masters,  apprentices,  artificers,  and  others : " 

S.  1,  after  reciting  the  20  G.  3,c.  19, 6  G.  3,  c.  25,  and  4  G.  4,  c.  29, 
enacts,  "  That  it  shall  and  may  be  lawful,  not  only  for  any  master  or 
VOL.  VI.  O 
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alleged  misconduct,  and  had  entrusted  the  AppeUanta, 
as  their  law  agents  in  that  behalf,  with  the  manage- 
ment of  these  proceedings.  The  warrants  issued 
against  the  apprentices  were  finally  set  aside  as  im- 
properly issued  on  the  third,  instead  of  the  first  section, 
of  the  statute,  and  the  apprentices  brought  actions,  and 
recovered  damages  as  for  false  imprisonment.  Tlie 
Respondents  then  instituted  a  suit  against  the  Appel- 

mistress,  but  also  for  his  or  her  steward,  manager,  or  agent,  to  makt 
complaint,  upon  oath,  against  any  apprentice,  within  the  meaainl 
of  the  said  before  recited  Acts,  to  any  justice  of  the  peace  of  the 
county  or  place  where  such  apprentice  shall  be  emplojred,  of  or 
for  any  misdemeanor,  misconduct,  or  ill-behaviour  <^  any  mkA 
apprentice ;  or  if  such  apprentice  shall  have  absconded,  it  shall  be 
lawful  for  any  justice  of  the  peace  of  the  county  or  place  wbon 
such  apprentice  shall  be  found,  or  where  such  apprentice  dul 
have  been  employed,  and  any  such  justice  is  hereby  empowtied^ 
upon  complaint  thereof,  made  upon  oath,  by  such  master,  miitieiti' 
steward,  manager,  or  agent,  which  oath  the  said  justice  is  heiebf 
empowered  to  administer,  to  issue  his  warrant  for  apprdiendiBg 
every  such  apprentice :  and  further,  that  it  shall  be  lawful  for  maj 
such  justice  to  hear  and  determine  the  said  complaint,  and  to 
punish  the  offender,  by  abating  the  whole  or  any  part  of  hb  or  hsi 
wages,  or  otherwise  by  commitment  to  the  house  of  correctioiil 
there  to  remain  and  to  be  held  to  hard  labour  for  a  reaaond>h 
time,  not  exceeding  three  months/' 

S.  3. — *^  That  if  any  servant  in  husbandry,  or  any  artlBcer,  calico- 
printer,  handycraftsman,  miner,  collier,  keelman,  pitman,  glaamaiii 
potter,  labourer,  or  other  person,  shall  contract  with  any  peraoii  or 
persons  whomsoever  for  any  times  or  time  whatsoever,  or  in  aajf 
other  manner,  and  shall  not  enter  into  or  commence  hb  or  hv 
service  according  to  his  or  her  contract  (such  contract  b^ng  ia 
writing,  and  signed  by  the  contracting  parties),  or  having  enteMl 
into  such  service,  shall  absent  himself  or  herself  from  his  or  her 
service  before  the   term   of  his  or  her  contract,  whether  waA 
contract  shall  be  in   writing  or  not  in  writing,  shall  be  ooM> 
pleted,  or  neglect  to  fulfil  the  same,  or  be  guilty  of  any  olte 
misconduct  or  misdemeanor  in  the  execution  thereof,  or  other- 
wise respecting  the  same,  then,"  &c 
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lants,  to  obtain  compensation  for  the  damages  they 
had  thus  been  obliged  to  pay.  The  parties  in  this 
suit  agreed  to  submit  the  following  statement  of  facts 
for  the  judgment  of  the  Court  below: — That  the 
AppeUants  were  employed  by  the  Respondents  to  pre- 
pare petitions  to  the  justices  of  the  peace  for  Renfrew^ 
sJdrCj  at  their  instance,  against  two  apprentices  of  the 
names  of  Houston  and  Crookshanksy  belonging  to  their 
manufactory,  for  having  deserted  their  work,  and 
other  misconduct ;  and  that  the  Appellants,  having 
accepted  the  employment,  did  prepare  the  petitions, 
founded  upon  the  third  section  of  the  4  Geo.  4,  c.  34. 
That  the  same  were  presented  to  the  justices,  and 
warrants  granted  thereon.  On  which  Houston  and 
Crookshanhs  were  brought  up  for  examination ;  and 
after  certain  procedure  and  proof  before  the  justices, 
these  parties  were  convicted,  and  committed  to  the 
house  of  correction.  That  they  and  two  other  appren- 
tices, named  Hunter  and  GUmour,  who  had  been  con- 
victed and  committed  to  the  house  of  correction,  upon 
petitions  at  the  pursuers'  instance,  prepared  in  similar 
terms  by  James  Campbell,  writer  in  Johnston,  having 
severally  presented  bills  of  suspension  and  liberation 
to  the  Court  of  Justiciary,  their  Lordships^  on  consi- 
dering the  bill  of  suspension  and  liberation  for  Hunter, 
with  answers  thereto,  upon  the  23d  day  of  November 
1838,  pronounced  an  interlocutor  against  the  said 
James  Campbell  for  relief  in  an  action  of  damages  at 
ffunter's  instance,  declaring  that  the  summons  was 
ill^ally  founded  on  the  third,  but  ought  to  have  been 
founded  on  the  first  section  of  the  statute;  and  that, 
in  consequence  of  that  interlocutor,  no  answers  having 
been  put  into  the  bills  for  Houston  and  Crookshanhs, 
which  were  founded  on  grounds  similar  to  those  of 
Hunter's  bill,  the  interlocutors  quoted  in  the  sum- 
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1*)-^  moTi*  o:  rr!ir:.  in  the  acti^Q  a:  ib^izL^tance  of  Crook* 
HAtrt  ^^^^  ^^^^  HoHJitom,  were  pn>ii«>aiic^  by  their  Lord- 
Ma  aMcWy  •hip*:  by  which  intrrrLjcutor?  the  coorictioiis  irerc 
fM%  ^{uashed.  the  prisoner?  ordered  to  be  liberated,  and 
th^  R/r^[iondent«  found  liaUe  in  expenses.  Hiat  in 
relation  to  the  bill  of  suspension  and  liberation  at 
Hunter  $  instance,  the  Appellants  acted  as  agents  far 
th^:  R/..«fiondents,  and  in  that  capacity  employed  an 
a^frnt  in  Edinburgh^  on  the  Respondents'  part,  to  j 
att#rnd  to  that  proceeding;  and  that  in  consequence  of  | 
the  jud^nnent  of  the  Court  iu  that  case,  the  said  ESsk^  j 
bftrgh  agent,  hy  the  adrice  of  his  counsel,  recommended  | 
that  all  the  other  prisoners  should  be  also  liberatedy  | 
which  was  done  accordingly.  That,  thereafter,  sepi-  \ 
reXit  actions  of  damages  Ijeing  raised  by  Haustcn  and  j 
Crookxiuinks  against  the  Respondents,  on  account  w 
the  proceedings  at  their  instance,  which  actions  of 
damages  were  duly  intimated  by  the  Respondents 
to  ttie  Appellants,  the  Respondents,  after  an  arrange- 
ment with  the  Appellants,  agreed  to  pay  to  each  of 
the  parties,  Houston  and  Crookshanks,  25/.  in  name 
of  damages,  and  also  to  pay  the  taxed  expenses  of 
their  actions.  That  the  Resi>ondents  have  accordingly 
made  payment  both  of  the  sum  of  25/.,  to  each  of  the 
parties  above  mentioned,  in  name  of  damages,  and 
also  of  32/.  1 8.  4(L,  being  the  expenses  in  Crocir 
shanks  case,  and  30/.  Is.,  being  the  expenses  in 
Ifouston's.  That  this  payment  was  made  in  consfr* 
(luoiice  of  an  agreement  by  the  parties,  that  it  shovU 
1m»  without  ])rejudicc  to  the  present  actions  of  relief 
and  the  Api^^llants'  defences  thereto,  or  to  the  right* 
and  pleas  of  the  parties ;  all  which  should  remain  as 
entire  as  if  no  such  payment  had  been  made  and 
agreed  to,  and  as  if  the  said  sums  had  been  found  due 
b}'  the  verdict  of  a  jury  or  a  final  judgment.  That  the 
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Respondents,  at  the  same  time  that  the  petition  against 
Houston  was  prepared  by  the  Appellants,  employed 
the  said  James  Campbell  to  prepare  petitions  against 
their  said  other  apprentices,  Hunter  and  Gilmour ;  and 
that  these  petitions  were  prepared  in  similar  terms, 
and  libelled  on  the  same  section  of  the  statute  with 
the  petitions  against  Houston  and  Crookshanks.   That 
Mr.  Ranken^  who  was  the  Respondents'  ordinary  law- 
agent  in  Glasgow,  was  employed  by  the  Respondents 
^o    precognosce    certain   witnesses    in    the   cases   of 
Houston  and  Crookshanks,  and  was  present  at  several 
of  the  diets  of  procedure;  but  that  Mr.   RankerCs 
attention  was  not  called  to  the  terms  of  the  petitions. 
That  no  objection  to  the  petition  against  Houston,  as 
founded  on  an  erroneous  section  of  the  statute,  was 
stated  by  any  of  the  agents  who  attended  on  behalf  of 
that  person.     That  the  petition  against  Houston  was 
prepared,  and  the  proceedings  thereon  commenced  in 
August  1833 ;  and  that,  in  the  same  month,  Houston 
was  convicted  and  imprisoned.     That  a  similar  peti- 
tion against  Crookshanks  was  prepared  and  presented 
by  the  Appellants,  in  the  month  of  November  follow- 
ing; and  that,  in  the  course  of  the  proceedings  against 
him,   the  objection   being  taken    that  an  erroneous 
clause  of  the  statute  had  been  founded  on,  and  that 
the  complaint  ought  to  have  been  laid  upon  the  first 
section,  Alexander  Campbell,  esq.  sheriff-substitute  of 
Renfrewshire,  acting  as  a  justice  of  the  peace,  delivered 
to  the  clerk  of  the  peace  an  opinion  in  the  following 
terms : — "  I  am  clearly  of  opinion  the  whole  objections 
ought  to  be  repelled.   As  to  the  second  objection  (the 
one  relative  to  the  section  of  the  statute),  I  should  not 
be  disposed  to  sustain  it  at  any  rate,  considering  that 
the  provisions  of  the  third  section  are  of  general  appli- 
cation ;  but  any  doubt  on  that  score  seems  removed 
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by  the  subsequent  statute,  10  Geo.  4,  c*  52|  which  has 
the  effect  of  making  '  all '  the  provisioiiB  of  the  Act 
founded  on,  applicable  to  apprentices/'  In  this  opinicni 
the  justice  and  his  assessor  having  concurred^  the 
objections  were  repelled,  and  Crooishanis  being  oon- 
yicted,  he  was  sentenced  to  be  imprisoned  for  one 
month.  That,  besides  paying  the  expenses  found  due 
to  Houston  and  Crookshanks  in  the  Justiciary  Court, 
and  the  other  sums  above  mentioned,  the  Respon- 
dents incurred  and  paid  the  expenses  of  defending 
themselves  in  the  said  actions  of  damages  at  the 
instance  of  these  parties. 

It  was  understood  that  the  Respondents'  claims 
against  the  Appellants,  for  the  expenses  on  both  sides 
in  the  Court  of  Justiciary,  as  well  as  the  expenses  of 
the  proceedings  before  the  justices,  and  the  Appellanti^ 
objections  and  defences  against  such  claims,  were 
reserved  and  left  entire. 

The  cause  having  been  debated  before  Lord  Jeffrey^ 
Ordinary,  his  Lordship  pronounced  this  interlocutor, 
to  which  he  added  the  note  subjoined  to  it :«— *^  lat 
March  1836.  The  Lord  Ordinary  having  resumed 
consideration  of  the  debate  with  the  closed  record, 
special  case  mutually  agreed  upon  by  the  parties,' 
and  whole  process,  finds  that  the  defenders  are  bound 
to  relieve  the  pursuers  of  the  damages  and  expenses 
to  which  they  have  been  or  may  be  subjected,  in 
consequence  of  the  illegal  and  incompetent  proceed- 
ings which  they  instituted  and  carried  on  in  their 
names  against  the  apprentices  named  in  the  libel ;  the 
illegality  and  incompetency  of  the  said  proceedings 
having  been  wholly  occasioned  by  the  negligence  or 
want  of  professional  skill  of  the  said  defenders,  while 
acting  in  the  emplo3'ment  of  the  pursuers ;  and  repels 
the  defences,  and  decerns  accordingly:   but  before 
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answer  as  to  the  specific  sum  for  which  decreet  for       isss. 
execution  should   pass  against  the  said   defenders,        hart 
appoints  the  cause  to  be  enrolled,  that  the  parties   and  another 
may  be  farther  heard," — "  Note.  The  grounds  of  this      frame 
judgment  are  substantially  the   same  as  explained    ■ndotbew. 
in  a  note  to  an  interlocutor  of  this  date,  in  the  action 
by  the  same  parties  against  James  Campbell.    The 
only  difference  between  the  cases  is,  that  Campbell 
says  he    deliberately   considered    the  statutes,  and 
came  to   the  conclusion  on  which  he   acted,  after 
using  all  possible  diligence  to  be  right;  while  the 
present  defenders  say  they  did  not  deliberate  at  all ; 
but  having  been  employed  after  Campbell's  petition 
had  been  received  and  acted  upon,  merely  followed 
that  precedent,  and  judged  of  its  propriety  by  its 
saccess.      Of  the  two,   the   Lord   Ordinary  rather 
thinks  this  latter  defence  the  worse.     Even  communis 
erroTf  and  a  long  course  of  local  irregularity,  has 
been  found  to  afford  no  protection  to  one  qui  spondet 
peritiam  artis.     But  here  there  had   been  nothing 
like  a  course  of  practice,  or  any  series  of  precedents 
which  had  received  the  tacit  sanction  of  the  proper 
authorities.    The  defenders  were  in  no  way  bound  to 
submit  their  judgment   to  Campbell's,  and  had  no 
right  to  deprive  their  employers  of  the  benefit   of 
their  own  skill  and  sagacity,  by  leaning  indolently 
on  his  example.     If  the  blind  will  follow  the  blind, 
they  must  both  lie  in  the  same  ditch." 

The  Lord  Ordinary  on  the  10  th  of  Marckj  pro- 
nounced the  following  interlocutor:— *^  Decerns 
against  the  defenders,  first,  for  the  sum  of  25  /.  ster- 
ling, being  the  damages,  and  32/.  Is.  4d.  sterling, 
being  the  expenses  found  duQ,  and  paid  by  the  pur- 
suers to   Alexander   CrookshankSj   in    the   principal 
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action  of  damages  at  his  instance  against  them,  with 
the  legal  interest  on  these  sums  from  18th  October 
1834,  when  the  same  were  paid  by  the  pursuers,  till 
payment ;  and,  second,  for  the  sum  of  25  /.  sterling, 
being  the  damages,  and  30/.  7^.,  being  the  expenses 
found  due,  and  paid  by  the  pursuers  to  Thomas 
Houston,  junior,  in  the  principal  action  of  damages 
at  his  instance  against  them,  with  the  legal  interest 
on  these  sums  from  the  foresaid  date,  when  the  same 
were  paid  by  the  pursuers,  till  payment:  Farther, 
finds  the  defenders  liable  in  the  expenses  incurred 
by  the  pursuers  to  their  agents  in  defending  the 
foresaid  actions  at  the  instance  of  the  said  Alexander 
CrooksJianks  and  Thomas  Houston  \  appoints  an 
account  thereof  to  be  given  in ;  but  before  answer, 
remits  the  same,  when  lodged,  to  the  auditor  to  tax, 
both  as  between  agent  and  client,  and  party  and 
party,  and  to  report  the  amounts  in  each  view ;  re- 
serving the  pursuers'  claims  against  the  defenders  for 
the  expenses  on  both  sides  in  the  proceedings  before 
the  Court  of  Justiciary  and  the  justices  of  the  peacei 
between  the  pursuers  and  the  said  Alexander  Crook" 
shanks  and  Thomas  HoustoUj  mentioned  in  the  re- 
cord and  special  case,  and  the  defenders'  objections 
and  defences  against  such  claims:  Finds  the  pur- 
suers entitled  to  their  expenses  in  the  present  con- 
joined actions  of  relief;  appoints  an  account  thereof 
to  be  given  in,  and  remits  the  same  to  the  auditor  of 
court  for  his  taxation  and  report.** 

These  interlocutors  having  been  brought  under 
the  review  of  the  Lords  of  the  second  division,  their 
Lordships,  on  the  9th  of  June,  pronounced  this  inter- 
locutor:— "The  Lords,  &c.  adhere  to  the  interlocutor 
complained  of;  refuse  the  desire  of  the  note:  Of  new. 
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find  the  pursuers  entitled  to  expenses  of  process; 
allow  an  account  to  be  given  in,  and  when  lodged, 
remit  to  the  auditor  to  tax  the  same  and  report." 

The  expenses  having  been  taxed,  and  the  auditor 
having  made  his  report,  their  Lordships,  on  the  9th 
of  Jultfy  pronounced  this  interlocutor : — "  The  Lords 
having  advised  this  account,  with  the  auditor^s  report 
thereon,  and  also  the  relative  account  of  the  pursuers' 
expenses  in  Crookshanks  and  Houston* s  actions,  with 
the  relative  report  of  the  auditor,  approve  thereof, 
and  decern  against  the  defenders  for  the  sum  of 
40/.  6  s.  10  d.  as  the  amount  of  the  last-mentioned 
account,  and  for  the  sum  of  123/.  7^.  7d.  as  the 
amount  of  the  expenses  in  this  process,  with  the 
dues  of  extract." 

These  were  the  interlocutors  appealed  against. 

Sir  W.  Follett,  for  the  Appellants : — ^The  interlo- 
cutors here  cannot  be  supported.  They  carry  the  doc- 
trine of  the  liability  of  an  attorney  further  than  it 
was  ever  before  carried.  The  principle  hitherto 
adopted  in  the  Courts  has  been,  that  an  attorney 
is  liable  only  for  gross  negligence.  In  Pitt  v.  Yal- 
den  (b)  Lord  Mansfield  said,  "  An  attorney  ought  not 
to  be  liable  in  cases  of  reasonable  doubt"  This  was 
clearly  a  case  of  that  kind  ;  for  here  the  magistrates 
before  whom  the  case  was  brought,  and  afterwards 
the  sheriff-substitute,  saw  no  objection  to  the  mode  of 
proceeding,  and  the  latter,  even  after  argument  on  it, 
held  it  to  be  good.  When  the  magistrates  did  not 
hesitate  to  convict  upon  the  information  on  the  third 
section  of  the  statute,  it  would  be  too  much  to  say, 
that  they  were  so  clearly  wrong  that  there  could  not 
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be  any  doubt  as  to  the  impropriety  of  the  conviction. 
If  there  was  doubt,  then  the  case  fells  within  the  rule 
in  Pitt  V.  Yalden.  In  Baker  v.  Chandless  (c)  Lord 
Ellenborough  laid  it  down  that  ^^  an  attorney  is  only 
liable  for  crassa  negligentiaJ*  There  has  been  no 
crassa  negligentia  here.  On  the  contrary,  the  Appel- 
lants adopted  the  usual  and  prudent  course  of  doing 
what  had  been  done  before  by  others  in  similar  cases. 
One  of  the  Respondents'  apprentices  had  before  been 
brought  up,  convicted,  and  imprisoned  under  the 
provisions  of  the  third  section ;  and  the  Appellants 
pursued  the  same  course  which  had  been  adopted  in 
that  case,  and  proceeded  on  the  same  section.  The 
fact  that  they  did  so,  completely  excuses  them  from 
liability.  If  they  were  in  error,  they  adopted  a  com- 
munis error  J  which  must  protect  them ;  and  at  all 
events,  they  have  the  justification  of  not  having  gone 
out  of  the  beaten  course.  Now,  that  was  a  ground 
which  was  stated  in  this  House,  in  the  recent  case  of 
Stephenson  v.  jRowand  {d)j  to  be  a  justification  for 
a  particular  course  of  proceeding.  There  a  solicitor, 
who  had  been  employed  to  take  certain  securities  for 
his  clients,  left  them  unprotected  against  liability, 
because  he  took  insufiicient  securities.  In  giving  the 
judgment  of  the  House  in  that  case,  in  which  all  the 
previous  authorities  were  fully  considered.  Lord 
Lyndhurstj  then  Lord  Chancellor,  said  (e) :  ^^  It  has 
been  argued  that  it  was  hard  on  Mr.  Stephenson^  that 
he  should  be  held  responsible  for  a  mistake  on  a 
nice  and  delicate  point  of  law.  But  the  distinction 
is  this :  a  solicitor  is  not  liable  for  a  mistake  in  a 
nice  and  difficult  point  of  law,  for  to  such  mistakes 


(c)  3  Camp.  97. 
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all  lawyers  must  be  liable ;  and  if  the  question  had 
been  merely  one  of  that  description,  I  should  say 
that  Mr.  Stevenson  was  not  responsible.  But  here 
he  thought  proper  to  depart  from  the  ordinary  mode 
of  preparing  heritable  securities ;  and  in  so  doing,  he 
must  be  considered  as  undertaking  to  do  what  was 
necessary  to  render  the  mode  which  he  adopted  effec- 
tual for  its  purpose ;  and  if,  whether  from  ignorance 
or  inadvertence^  he  failed  to  do  so,  he  must  be  held 
responsible  for  the  consequences.  On  this  ground, 
I  consider  Mr.  Stevenson  bound  to  make  good  the 
loss  arising  in  this  case."  In  the  present  instance, 
there  is  no  pretence  for  saying  that  the  Appellants 
departed  from  the  ordinary  mode.  So  that  that  case, 
which  will  be  cited  on  the  other  side,  is  either  not  ap- 
plicable to  the  present,  or  it  shows  that,  as  the  Appel- 
lants did  not  depart  from  the  "  ordinary  mode*'  of 
proceeding,  they  are  free  from  liability.  If  the  ques- 
tion was  a  doubtful  question  of  law,  all  the  authori- 
ties agree  that  no  liability  arises.  That  it  was  doubt- 
ful here,  is  proved  by  the  fact  that  the  magistrates, 
whom  the  law  presumes  to  be  skilful  persons,  deemed 
their  authority  to  be  well  founded  on  the  third  section, 
and  acted  on  it.  If  they  put  the  same  construction 
on  the  Act  that  the  Appellants  did,  the  doing  so  by 
the  Appellants  cannot  be  considered  an  act  of  gross 
negligence ;  and  except  for  gross  negligence,  or  the 
unskilful  adoption  of  a  new  mode  of  proceeding,  they 
cannot  be  held  liable. 

Dr.  Lushingtonj  for  the  Respondents : — ^The  inter- 
locutors must  be  sustained.  The  case  is  one  of  gross 
negligence ;  and  it  cannot  be,  and  indeed  is  not,  dis- 
puted that  a  man  is  answerable  for  that.  The  words 
of  the  statute  are  so  plain,  that  had  the  Appellants 
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read  them  before  taking  proceedings,  it  is  almost  im- 
possible to  conceive  that  they  would  have  made  the 
mistake.  It  is  clear  that  tlic  third  section  of  the  sta- 
tute does  not  apply  to  the  case  which  they  had  before 
them,  yet  the  complaint  was  altogether  put  by  them 
upon  that  section.  It  is  true  that  the  justices  of  the 
peace  made  the  same  mistake  as  the  Appellants,  and 
acted  upon  the  wrong  section  of  the  statute,  and  that 
in  the  first  instance  the  sheriff-substitute  fell  into  the 
same  error ;  but  that  circumstance  does  not  excuse 
the  Appellants,  for  they  are  professional  men,  whose 
duty  it  was  to  be  well  infoimed  on  the  subject,  and  so 
to  conduct  their  client's  business  as  not  to  expose  that 
client  to  any  risk  (f).  The  case  of  Stephenson  v.  RaW' 
and  {g)  is  said  not  to  apply  to  the  present  case,  because 
there  the  law  agent  had  adopted  a  practice  which  was 
not  the  ordinary  one.  It  is  not  necessary  to  contend  that 
that  case  is  on  all  fours  with  the  present,  but  it  is  suf- 
ficent  to  contend  that  the  principle  laid  down  in  that 
case  must  govern  that  which  is  now  under  discussion. 
The  case  there  was  one  in  which  the  solicitor  had  been 
ignorant  or  negligent  of  a  matter  which  was  properly 
considered  as  one  of  the  ordinary  matters  of  his  pro- 
fession. It  is  true  that  Lord  Lyndhurst  there  says  (A) 
that  ^^  a  solicitor  is  not  liable  for  mistake  in  a  nice  and 
difficult  point  of  law,  for  to  such  mistakes  all  lawyers 
must  be  liable ;"  but  his  Lordship  held,  and  this  House 
adopted  the  holding,  that  a  solicitor  was  liable  to  make 
good  any  loss  occasioned  by  his  neglect  of  one  of  the 
ordinary  matters  of  his  profession.  The  proceeding  in 
this  case  clearly  comes  within  that  description.  The 
form  of  security  in  that  case  was  a  good  form  in  the 

(/)  See  Bulkelei/  v.  IVilfordy  ante  vol  ii.  p.  lo. 
{g)  2  Dow  &  Clark,  104  ;  4  Wils.  &  Shaw,  182. 
(Ji)2  Dow  &  Clurk,  119. 
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opinion  of  several  learned  persons ;  but  it  being  after- 
wards found  to  be  insufficient,  this  House  held  the 
solicitor  liable,  on  the  ground  that  in  drawing  it  in 
that  form  he  had  departed  from  the  usual  course.  In 
like  manner  here  the  Appellants  departed  from  the 
usual  course.  They  might  have  referred  in  general 
terms  to  the  statute,  and  then  the  magistrates  would 
have  had  the  whole  of  the  provisions  of  the  statute 
before  them,  and  could  have  decided  as  they  pleased. 
The  Respondents  would  then  have  been  exempted  from 
liability,  whatever  might  afterwards  have  occurred. 
From  not  having  adopted  that  course,  the  Appellants 
rendered  their  clients  the  Respondents  liable  in  da- 
mages, and  must  now  make  good  the  loss  which  their 
departure  from  the  ordinary  rule  of  proceeding  has 
occasioned. 
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Tlie  Lord  Chancellor ^  after  stating  the  nature  of 
the  case,  said: — The  parties  agreed  upon  a  special 
case,  and  on  the  facts,  therefore,  there  is  no  question. 
The  employment  of  the  Appellants  by  the  Respondents 
is  assumed  in  the  special  case,  and  it  is  also  assumed 
that  their  instructions  were  generally  to  prepare  peti- 
tions to  the  justices  of  the  peace  against  the  two 
apprentices  Houston  and  Crookskanks;  at  least  no 
special  instructions  are  stated.  These  two  apprentices, 
and  a  third  named  Hunter,  who  was  likewise  convicted, 
appealed  against  the  convictions,  and  the  Appellants 
acted  for  the  Respondents  in  maintaining  the  legality 
of  the  convictions.  The  conviction  in  the  case  of  Hunter 
being  the  first  investigated,  was  quashed,  and  he  was 
consequently  liberated.  No  further  opposition  was 
offered  to  the  proceedings  instituted  by  Houston  and 
Crookskanks,  and  they  were  also  set  at  liberty.  The 
apprentices  having  subsequently  brought  their  actions 
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for  false  imprisonment,  the  Respondents    (with  the 
general  concurrence  of  the  Appellants)  settled  those 
actions  by  paying   25/.  to  each,  besides  their  costs. 
This  agreement  was  not  to  prejudice  the  present  action, 
but  was  by  consent  to  be  considered  as  if  damages  to 
the  same  amount  had  been  awarded  by  the  verdict  of 
a  jury.    No  objection  was  taken  to  die  form  of  the 
proceedings  in  HovMtoris  case,  when  that  case  was 
before  the  justices,  but  there  was  in  Orookshanks\  and 
the  objection  was  overruled.    Although  these  pro* 
ceedings  cannot  be  held  to  be  absolutely  conclusive  as 
to  the  illegality  of  the  imprisonment,  yet  I  think  it  is 
difficult,  in  the  face  of  these  admissions,  for  the  Appel- 
lants to  contend  that  the  convictions  were  legal,  and 
consequently  that  the  adjudication  of  their  illegality 
and  the  order  for  the  discharge  of  the  Apprentices 
were  not  well  founded.    They  admit  that  it  was  by 
their  own  consent,  and  with  the  advice  of  their  agent, 
that  no  opposition  was  made  to  the  adjudication  and 
the  consequent  order  for  their  discharge.     There  is, 
I  think,  no  doubt  of  the  illegality  of  the  proceedings 
against  the  apprentices.     The  question  therefore  is 
reduced  to  this — was  there  such  a  degree  of  negli- 
gence or  ignorance  on  the  part  of  the  Appellants,  in 
conducting  the  case  against  the  apprentices,  as  to 
subject  them  to  the  liability  of  indemifying  their  em- 
ployers against  the  injury  which  has  arisen  from  it  T 
Their  instructions  were  general,  to  prepare  petitions 
to  the  justices  of  the  peace  against  the  apprentices,  for 
having  deserted  their  work,  and  for  otherwise  mis- 
conducting themselves.     It  is,  I  think,  quite  needless 
to  inquire  what  course  the  appellants,  acting  on  these 
instructions,   ought  to   have  adopted  if  any   serious 
difficulty  existed  as  to  the  construction  of  the  Act 
4th  G.  4,  c.  34,  because  the  most  recent  statute  was 
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naturally  the  authority  to  resort  to.     It  has  been,       1839. 
however,  well  observed,  that  had  the  constiniction       jj^p^. 
been   thought  doubtful,  all  danger  of  error  might    ando«»«t*>er 
have  been  avoided  by  referring  to  the  statute  gene-      framc 
rally,  without  specifying  the  particular  section.     But     ^^^  *'***®'^' 
I  cannot  discover  any  ambiguity  or  doubt  as  to  the 
construction  of  the  Act;   it  recites  the  20th  G.  2, 
c.  10 ;  the  6th  G.  3,  c.  26,  and  the  4th  G.  4,  c.  29. 
In  the  first  of  these  statutes,  the  distinction  between 
servants  and  apprentices  is  very  intelligibly  marked. 
The  title  of  6th  G.  3,  c.  26,  is  "  An  Act  for  better 
regulating  Apprentices  and  persons  working  under 
contract/'     And  the  6th  G.  3,  c.  25,  extends  the 
provision  of  the  two  former  Acts  to  apprentices  upon 
whose  binding  out  no  larger  sum  than  25/.  had  been 
or  should  be  paid.    The  4th  G.  4,  c.  34,  reciting  this 
Act|  in  which  this  distinction  is  so  plainly  marked, 
maintains  throughout  the  same  distinction,  in  the 
clearest  possible  terms.    The  first  section  provides  for 
complaints   by  a    master  or    mistress  against  any 
apprentice  within  the  meaning  of  the  said  recited 
Act.    The  second  section  also  relates  to  apprentices, 
giving  to  them  a  summary  remedy  for  their  wages 
not  exceeding  10/.     The  third  section  takes  up  the 
case  of  servants  working  under  contract,  and  describes 
them  in  this  way :  "  That  if  any  servant  in  husbandry, 
or  any  artificer,  calico-printer,"  and  then  it  enume- 
rates a  great  variety  of  other  trades,  "  or  other  per- 
son, shall  contract  with  any  person  or  persons  whom- 
soever, to  serve  him,  her,  or  them,  for  any  time  or 
times  whatsoever,  or  in  any  other  manner,'Vand  then 
it  gives  summary  jurisdiction  to  the  magistrates,  to 
punish  such  servants  breaking  such  contract,  or  being 
guilty  of  any  misconduct  in  the  execution  thereof. 
The  fourth  section,  providing  a  remedy  for  wages 
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unpaid,  when  tlie  party  to  pay  is  absent,  applies  to  both 
classes ;  and,  therefore,  in  describing  the  parties  to 
be  paid,  it  repeats  the  description  in  the  third  section, 
but  adds  to  it,  ^^  and  apprentices  ;'*  and  in  describing 
the  parties  liable  to  pay,  it  describes  them  as  '^  mas- 
ters and  mistresses,  or  employers,"  the  first  evidently 
applying  to  the  master  of  apprentices,  and  the  latter 
to  the  employer  of  servants.  The  Appellants,  how- 
ever, receiving  instructions  to  proceed  against  two 
apprentices,  wholly  neglected  the  first  section,  and 
founded  the  petition  exclusively  upon  the  third  section, 
which  they  set  out  in  the  petition ;  and  then  stating 
the  indentures  of  apprenticeship,  and  that  the  appren- 
tice had  absented  himself,  and  had  neglected  his 
service  and  duty  as  an  apprentice  and  servant  as 
aforesaid,  they  concluded  by  averring  that  he  had 
contravened  the  statute  before  recited.  They,  there^ 
fore,  relied  on  the  third  section,  which  does  not 
relate  to  apprentices  at  all.  From  this  error,  in 
founding  the  petition  upon  the  third  section  instead 
of  the  first,  the  whole  evil  has  arisen ;  and,  as  I  before 
observed,  the  Appellants  cannot  now  dispute  that 
such  evil  has  been  the  necessary  legal  consequence 
of  such  error,  and  that  the  Respondents  have  been 
thereby  exposed  to  the  damages  and  expenses,  which 
they  have  paid  to  the  apprentices.  Looking,  there- 
fore, to  the  case  against  the  apprentices,  which  the 
Respondents  were  instructed  to  conduct,  and  to  the 
Act  under  which  they  proceeded,  it  does  appear  to 
me  to  be  a  case  of  very  great  negligence ;  which  term 
I  deem  more  applicable  than  ignorance,  the  Appel- 
lants' case  being,  that  they  were  led  into  the  error 
by  following  the  example  of  another  professional 
agent  of  the  Respondents,  who  had  adopted  the  same 
course,  and  thereby  involved  his  employers  in  the 
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same  difficulty,  and  exposed  himself  to  the  same 
responsibility.  It  is  obvious  that  this  can  be  no 
defence.  It  was  the  duty  of  the  Appellants  to  look 
"with  their  own  eyes,  and  judge  with  their  own 
understandings ;  and  if,  instead  of  doing  so,  they 
have  blindly  followed  the  erroneous  course  taken 
by  another  agent,  they  cannot  complain  of  being 
made  responsible  for  the  consequences  of  the  error 
into  which  this  false  guide  led  them.  Their  em- 
ployers had  a  right  to  their  diligence,  their  know- 
ledge, and  their  skill ;  and  whether  they  had  not 
80  much  of  these  qualities  as  they  were  bound  to  have, 
or,  having  them,  neglected  to  employ  them,  the  law 
properly  makes  them  liable  for  the  loss  which  has  ac- 
crued to  their  employers.  Another  ground  of  defence 
is,  that  the  point  having  been  raised  in  the  case  of 
Crookshankj  the  justice  who  heard  the  point  argued 
was  of  opinion  that  the  third  section  was  the  one  ap- 
plicable to  the  case.  This  circumstance,  if  there  had 
been  any  real  doubt  upon  the  construction  of  the  Act, 
might  possibly  have  induced  the  Court  to  consider 
whether  there  was  sufficient  opening  for  the  adopted 
construction  to  operate  as  an  excuse  for  tlie  Appellants ; 
but  the  case  appears  to  me  to  be  too  clear  for  any  sucli 
construction.  Besides,  as  was  observed  by  some  of 
the  Judges  below,  the  cause  of  action  by  tlie  appren- 
tices had  already  arisen,  as  they  had  been  apprehended 
and  were  then  in  custody.  I  cannot,  however,  but 
express  my  surprise  at  the  opinion  imputed  to  the 
sheriff-substitute,  that  the  10  Geo.  4,  c.  62,  has  the 
effect  of  making  all  the  provisions  of  the  Act  referred 
to  applicable  to  apprentices ;  whereas  the  obvious  in- 
tention and  construction  of  the  Act  is  only  to  extend 
the  provisions  of  the  4  Geo.  4,  c.  34,  to  persons  en- 
gaged in  certain  other  dcscriptious  of  businesj?,  as  if 
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such  other  descriptions  of  business  had  been  particu-» 
larly  mentioned  in  it,  leaving  the  distinction  untouched, 
between  such  of  those  provisions  as  related  to  appren- 
tices, and  such  as  related  to  servants,  and,  reddendo 
singula  singulis^  applying  the  separate  provisions,  as  to 
apprentices  and  as  to  servants,  to  apprentices  and  ser- 
vants in  the  additional  descriptions  of  trades.  Pkk 
fessional  men,  possessed  of  a  reasonable  portion  of 
information  and  skill,  according  to  the  duties  thej 
undertake  to  perform,  and  exercising  what  they  so  pos- 
sess with  reasonable  care  and  diligence  in  the  a£Bun 
of  their  employers,  certainly  ought  not  to  be  held  lia- 
ble for  errors  in  judgment,  whether  in  matters  of  law 
or  discretion.  Every  case,  therefore,  ought  to  depend 
upon  its  own  peculiar  circumstances;  and  when  an 
injury  has  been  sustained  which  could  not  have  aris^ 
except  from  the  want  of  such  reasonable  skill  and  dili- 
gence, or  the  absence  of  the  employment  of  either  oa 
the  part  of  the  attorney,  the  law  holds  him  liable.  In 
undertaking  the  client's  business,  he  undertakes  fof 
the  existence  and  for  the  due  employment  of  thcBS 
qualities,  and  receives  the  price  of  them.  Such  is  the 
principle  of  the  law  of  England^  and  that  of  Scotland 
does  not  vary  from  it.  I  think  this  case  clearly  within 
the  principle.  I  must  observe,  that  it  is  one  in  which 
your  Lordships  would  not  be  disposed  to  disturb  the 
judgment  of  the  Court  below,  without  a  clear  case  of 
miscarriage  in  that  Court. 

There  is  no  principle  of  law  in  dispute  here.  The 
only  question  is,  as  to  its  application  to  the  facts  of  the 
case ;  that  is  to  say,  the  amount  of  information  and 
skill  and  care  to  be  expected  from  a  particular  claas 
of  professional  men  in  Scotland — a  subject  upon  which 
the  Judges  of  the  Court  of  Session  have  much  better 
means  of  information  than  your  Lordships  can  possibly 
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possess.  If  there  was  any  doubt  upon  this  point  in 
the  present  case,  your  Lordships  would,  of  course,  be 
disposed  to  give  great  weight  to  the  opinion  of  the 
Judges  of  the  Court  of  Session  ;  but  that  is  not  the 
ground  upon  which  the  advice  I  shall  give  your  Lord- 
ships is  founded,  being  of  opinion  that  there  was 
clearly  a  want  of  that  reasonable  degree — if  not  of 
information  and  skill — at  least,  of  care  and  diligence, 
which  is  required  to  save  professional  men  from  the 
liability  to  indemnify  their  employers  against  the  con- 
sequences of  any  error  they  may  commit.  It  is  much 
to  be  regretted  that  the  Appellants  did  not  see  their 
liability,  and  discharge  the  obligation  which  they  had 
(airly  incurred,  when  that  might  have  been  done  at  the 
trifling  expense  of  the  two  sums  of  25  /.,  which  the 
apprentices  have  received.  Heavy  expenses  have  since 
been  incurred  in  the  Court  below,  which  have  been 
Qccessarily  added  to  the  charge  upon  the  Appellants, 
and  to  which  I  am  now  compelled  to  advise  your 
Lordships  to  add  the  costs  of  this  appeal.  I  there- 
fore move  your  Lordships  that  the  interlocutors 
appealed  from  be  affirmed  with  costs. 

See  the  order.  Lords'  Journals  for  1839,  p.  398. 
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Outlawry. 
Trust. 


APPEAL 

FROM   THE   COURT   OF  SESSION. 

James  Charles  Macrae  -     -    -    Appellant 
Maria  Htndman  or  Macrae  -    -    Respondent. 

A  SENTENCE  of  outlawry,  upon  flight  from  a  charge  of 
felony,  does  not  incapacitate  the  outlaw  from  directii^, 
according  to  the  terms  of  a  previously  executed  trust  deed, 
the  trustees  in  what  mode  they  shall  carry  the  trust  into 
efiect. 


The  pursuer  in  the  Court  below,  the  Appellant  in 
this  House,  instituted  a  suit  in  the  Court  of  Session 
for  the  purpose  of  reducing  certain  deeds  made  by 
his  father  under  the  following  circumstances. 

The  pursuer  and  defender  were  the  only  lawful 
son  and  daughter  bom  of  the  marriage  betwixt  Janus 
Macracy  esq.  for  some  time  proprietor  of  the  estate 
of  Hohnainsy  &c.,  and  the  deceased  Maria  Cecilia  Le 
Maistre  Macrae.  The  pursuer  was  bom  in  London^ 
on  the  2d  of  January  1791. 

The  pursuer's  father,  on  13th  April  11^0 j  fought 
a  duel  in  the  neighbourhood  of  the  city  oi  Edinburgh^ 
with  Sir  George  Ramsay ,  of  Banff ^  baronet,  then  re- 
siding in  St.  Andrew  Square,  Edinburgh ;  who  was 
shot  by  Mr.  Macrae^  and  died  in  consequence  on 
the  16th  day  of  that  month. 


Hymoman. 
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Mr.  Macrae  was  immediately  afterwards  pursued       1 838. 
for  the  offence  and  crime  of  murder,  on   criminal     ^sIckk^ 
letters  at  the  instance  of  the  widow  and  brother  of         »• 
the  deceased,  with  the  concurrence  of  the  then  Lord 
Advocate. 

Mr.  Macrae  was  edictally  cited  on  the  26th  May 
1790,  upon  the  authority  of  these  criminal  letters, 
to  appear  before  the  Judges  of  the  High  Court  of 
Justiciary,  and  there  stand  his  trial  for  the  said  crime 
of  murder,  upon  the  26th  July  1790 ;  but  before 
that  day  arrived,  Mr.  Macrae  absconded,  and  fled 
from  Great  Britain  to  France. 

Sentence  of  outlawry  was  then  pronounced  against 
him. 

This  sentence  of  outlawry  and  fugitation  was,  on 
the  27th  July  1790,  the  day  after  it  was  pronounced, 
followed  up  by  letters  of  denunciation  at  the  instance 
of  both  the  public  and  private  prosecutors,  and  these 
letters  of  denunciation  were  duly  and  lawfully  exe- 
cuted against  Mr.  Macrae,  on  the  28th  July  1790, 
and  recorded  the  next  day. 

In  the  meantime,  Mr.  Macrae,  upon  the  8th  May 
1790,  at  the  Hotel  de  la  Dauphine,  in  the  city  of 
JParisj  executed  an  absolute  conveyance  of  his  estate 
of  Holmains,  purporting  to  be  made  for  good  and 
lawful  considerations,  to  and  in  favour  of  the  Right 
honourable  James  Earl  of  Glencaim,  and  Alexander 
Yaungj  clerk  to  the  signet,  and  the  survivor  of 
them,  and  their  heirs  and  assignees,  heritably  and 
irredeemably,  for  the  use  and  behoof  of  Mr.  Macrae^ 
the  truster^  and  his  heirs.  This  disposition  was 
recorded  14th  November  1792. 

Mr.  Young,  as  the  survivor  of  the  said  two  dis- 
ponees,  on  the  10th  April  1793,  executed  a  subse- 
qiient  conveyance  (which  is  recorded  14th  November 
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1838.       1793),  whereby,  for  the  causes  therein  specified,  he 
Macrab      conveyed  the  estate  of  HolmainSj  therein  described 
V.  as  formerly  belonging  to  Mr.  MacraCj  the  pursuer's 

father,  to  and  in  favour  of  Charles  DuncambCf  esq. 
of  Duncombe  Parkj  in  the  county  of  York^  JRoger 
Pettiwardj  esq.  of  St.  James^  Street^  Westminster^ 
and  John  Gustavus  Le  Maistre,  esq.  of  lAncoWs 
Inn,  in  the  county  of  Middlesex,  barrister-at-law, 
their  survivors  and  assignees.  That  conveyance  was 
also  unqualified  ;  but,  on  the  15th  June,  22d  and 
29th  August,  and  30th  September  1793,  with  the 
consent  of  Mr.  Macrae  and  his  wife  (the  aforesaid 
Maria  Cecilia  Le  Maistre  or  Macrae),  these  three 
persons  granted  a  declaration  of  trust  and  obligation 
(recorded  14th  November  1798)  to  denude  of  the 
said  trust  the  said  trustees,  whenever  required  by 
Mr.  Macrae,  or  by  his  heirs  or  disponees,  and  to  re* 
convey  the  said  lands  and  estate  to  him,  or  to  any 
persop  or  persons  having  right  from  him  to  the  same. 
The  trust  also  declared,  that  it  was  vested  in  the 
trustees  only  for  the  use  and  behoof  of  the  said  Mr. 
Macrae  and  his  heirs  and  disponees,  and  for  the  pro- 
per support  and  maintenance  of  his  wife  and  family, 
but  in  no  shape  for  the  use  and  belioof  of  the  trus- 
tees or  any  of  them.  Some  years  after  the  date  of  that 
declaration  of  trust  and  obligation  to  denude,  the  trus- 
tees, by  disposition  of  these  dates,  viz.  30th  and  Slst 
January,  and  3d  February,  1797,  conveyed  the  estate 
to  and  in  favour  of  the  pursuer  and  his  mother,  Mrs. 
Maria  Cecilia  Le  Maistre  or  Macrae,  and  his  heirs 
and  assignees  whomsoever ;  whom  failing,  to  and  in 
favour  of  the  said  Mrs.  Maria  Cecilia  Le  Maistre  or 
Macrae,  and  her  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably.  A  real  burden  was  also 
created  by  the  same  deed  in  favour  of  Miss  FUyra 


IIymdman. 


CASES  IN  THE-  HOUSE  OF  LORDS.  215 

Omontj  who  then  resided  with  Mr.  Macrae^  of  an  an-        i838. 
nuity  of  80  /.  sterling.     This  deed  contains  the  usual     JT""' 

1  .  •II*  Macrae 

clauses,  and  one  dispensing  with  delivery,  and  a  power  ^^  v. 
to  the  said  trustees,  and  the  survivors  or  survivor  of 
them,  to  revoke  or  alter  the  same,  upon  proper  onerous 
causes  and  considerations.  This  deed  was  duly  rati- 
fied by  Mr.  Macrae  on  the  17th  of  February  1797, 
and,  along  with  the  ratification,  was  recorded  in  the 
books  of  Council  and  Session  the  6th  March  1798. 

Of  the  same  date,  Mr.  Macrae  likewise  executed 
a  disposition  and  assignation  of  the  est^tte  of  Hohnains 
to  and  in  favour  of  the  pursuer ;  whom  failing,  to  and 
in  favour  of  the  said  Maria  Cecilia  Le  Maistre  or 
MacraCf  and  her  heirs  and  assignees  whomsoever, 
heritably  and  irredeemably.  This  last  conveyance, 
along  with  other  clauses,  contains  a  power  to  revoke 
or  alter,  as  Mr.  Macrae  should  think  fit,  a  clause  dis- 
pensing with  delivery,  &c.  That  deed  was  also 
recorded  in  the  books  of  Council  and  Session  on  Gth 
March  1798. 

Subsequent  to  the  date  of  these  dispositions,  the 
defender,  now  Mrs.  Hyndmarij  was  bom ;  and  the 
trustees,  by  disposition  under  reversion,  dated  the  2d 
and  6th  February  1805,  conveyed  to  her  certain  parts 
and  portions  of  the  estate  of  Holmains,  redeemable  by 
payment  being  made  to  her,  in  case  she  should  survive 
her  father,  of  the  sum  of  5,000/.  sterling,  payable  to 
her  at  the  first  term  of  Whitsunday  or  Martinmas  after 
his  death;  and  which  sum  of  5000/.  sterling,  by  a 
subsequent  mandate  granted  to  the  trustees  by  her 
father,  was  declared  to  be  in  full  of  all  that  she  could 
claim  or  demand  by  and  through  the  contract  of  mar- 
riage betwixt  her  parents,  after  her  father's  death. 
This  disposition  was  afterwards  ratified  and  confirmed 
by  Mr.  Macrae. 
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1838.  On  the  flth  May  1807,  Mr.  Macrae^  the  pursuer'* 

j^j   ^      father,  granted  a  formal  mandate  to  the  trustees,  pro- 
V.  ceeding  on  the  narrative  of  the  foresaid  disposition 

granted  by  them  to  the  pursuer  and  his  mother  jointly^ 
and  to  his  heirs  and  assignees,  and  also  the  subsequent 
disposition  and  assignation  granted  to  the  pursuer  as 
an  individual ;  whom  failing,  to  his  mother,  and  her 
heirs  and  assignees  whomsoever,  by  his  father; 
whereby,  as  specified  in  that  mandate,  for  the  more 
effectually  accomplishing  the  purpose  of  these  two 
several  deeds,  and  for  other  onerous  and  good  causes 
and  considerations,  he  desired,  authorised,  directed, 
and  appointed  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  not  only  to  alter  and  revoke  the 
destination  contained  in  said  two  several  dispositions 
of  the  estate  of  HolmainSj  but  also  with  all  convenient 
speed  to  execute  and  deliver  a  regular  disposition  and 
deed  of  entail,  agreeable  to  the  laws  of  Scotland  with 
regard  to  entails,  and  containing  all  usual  and  neces- 
sary clauses  for  giving  and  disponing  in  strict  entail 
the  said  estate  of  Holmains,  to  and  in  favour  of  the 
pursuer,  his  only  son,  and  the  heirs  whomsoever  of 
his  body ;  whom  failing,  the  said  Maria  Le  Maiitre 
Macrae,  his  only  daughter,  and  the  heirs  whomsoever 
of  her  body ;  whom  failing,  to  any  person  or  persons 
to  be  named  by  the  said  Mr.  Macrae^  in  any  nomina- 
tion  or  other  writ  to  be  executed  by  him  at  any  time 
during  his  life  ;  and  failing  of  such  nomination,  or  of 
the  persons  so  to  be  named,  to  the  nearest  heirs  and 
assignees  whatsoever  of  the  said  Mr.  Macrae. 

In  consequence  of  these  directions,  the  trustees  exe- 
cuted a  strict  entail  of  the  estate  of  Holmains  in  favour 
of  the  pursuer  and  his  sister,  and  of  the  substitutions 
already  stated,  under  certain  burdens,  which  are  spe- 
cified in  the  said  deed ;  and  on  the  13th  of  3f ay  1809, 


CASES  IN  THE  HOUSE  OF  LORDS.  217 

the  trustees,  during  the   minority   of  the  pursuer,        isss. 
passed  a  base  infeftment  on  the  said  deed  of  entail,      ^^crae 
which   was   recorded  in   the  particular   register  of         v. 
sasines  at  Dumfries^  16th  June  same  year. 

In  terms  of  the  deed  of  entail,  the  trustees  continued 
in  possession  of  the  estate  of  Holmains  until  Martin-' 
mas  1819,  which  was  the  last  term  immediately  pre- 
ceding Mr.  Macrae* 8  death,  who  died  on  the  16th 
January  1820 ;  and  the  deed  of  entail  was,  upon  23d 
May  1820,  recorded  in  the  register  of  tailzies,  in 
virtue  of  a  petition  presented  to  the  Court  by  the 
trustees. 

The  pursuer  sought  to  reduce  the  deeds,  on  the 
ground  that  it  was  not  competent  to  a  person  out« 
lawed  to  execute  such  deeds ;  and  the  case  was  heard 
before  the  majority  of  the  Court  of  Session,  by  whom 
an  interlocutor  was  finally  pronounced  dismissing  the 
suit  and  refusing  the  reduction  of  the  deeds.  Against 
that  interlocutor  the  present  appeal  was  brought  to 
this  House. 

Sir  W.  Follettj  for  the  Appellant: — This  is  a  ques-  March  19,20. 
tion  on  the  eflfect  of  a  notice.  Mr.  Macrae,  the  father 
of  the  Appellant,  fought  a  duel,  in  which  he  killed  Sir 
G.  Ramsay.  He  was  cited  edictally  to  appear  on  the 
26th  July  1790,  before  the  Court  at  Edinburgh,  and 
take  his  trial.  He  did  not  appear,  and  sentence  of 
outlawry  and  fugitation  was  passed  upon  him,  and  the 
next  day  letters  of  denunciation  against  him  were  re- 
corded, and  on  the  29th  of  July  a  complete  judgment 
of  outlawry  was  given  against  him.  He  remained 
abroad  all  his  life,  and  died  some  time  in  the  year 
1820,  no  reversal  of  the  outlawry  having  taken  place. 
On  the  8th  of  May  1790,  which  was  after  the  duel, 
but  before  the  outlawrv,  he  executed  an  absolute  con- 
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1 838.       veyance  of  his  estate  of  Holmains  by  deed.  This  deed, 
Macrae      t^ough  it  did  Dot  appear  on  the  face  of  it  to  be  a  trust 
V.  deed,  yet  was  so  admitted  in  the  Court  below;  the 

object,  no  doubt,  being  to  get  rid  of  the  forfeiture.  It 
is  a  trust  deed,  so  that  the  parties  entitled  at  his  death 
might  compel  a  conveyance  of  the  estate  to  them.  On 
the  10th  oi  April  1793,  the  surviving  trustee,  Alex- 
ander Young  J  executed  a  conveyance  of  his  title  in 
favour  of  the  other  trustees*     On  the  7th  and  10th  of 
March  1809,  a  strict  entail  was  executed  in  favour 
of  the  sister  of  the  pursuer,  who  had  been  bom  in  the 
meantime.  The  Appellant  here  is  the  eldest  son  of  Mr. 
Macrae^  and  is  entitled  to  take  this  estate  without  the 
fetters  of  the  entail  thus  created.   He  contends  that  the 
entail  executed  under  these  circumstances  is  not  good. 
The  question  is,  whether  an  outlaw  has  a  right  to  do 
any  act  which  can  affect  the  interests  of  third  parties^ 
or.  whether  an  outlawry  is  not  so  completely  a  civil 
death  as  to  render  invalid  any  disposition  of  the  lands 
afterwards  made  by  the  person  outlawed.    The  Judges 
in  the  Court  below  (a)  were  of  opinion  that,  as  Mr. 
Macrae  had    parted  with   the  deed  in  May  1790, 
before  the  outlawry  took  place,  the  subsequent  con- 
veyance by  the  trustees  appointed  under  that  deed 
was  good.     This  opinion  was  clearly  erroneous.     The 
outlawry  had  a  retrospective  effect.     Yet  so  far  were 
the  Judges  of  the  Court  below  from  admitting  the 
effect  of  the  outlawry,  that  some  of  them  laid  it  down 
that  there  was  nothing  to  prevent  the  outlaw  from  dis* 
posing  of  the  estate ;  that  tliough  he  forfeited  the 
estate  to  his  immediate  superior,  and  could  not  appear 
in  a  court  of  justice  either  as  a  party  or  a  witness ; 
that  tliough  he  was  declared  to  be  out  of  the  protection 

(a)  See  tlie  cubC  reported,  15  Dunlop,  Bell  &  Murray,  54. 
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of  the  law,  so  that,  according  to  the  doctrine  of  ancient       1838. 
times,  he  might  have  been  killed  with  impunity,  still      macrab 
that,  as  among  the  consequences  of  an  outlawry  stated 
in  the  books,  they  could  not  find  it  declared  that  he  had 
lost  the  power  of  making  a  disposition  of  his  interest 
in  land,  they  held  him  entitled  to  execute  this  deed. 
This  holding  was  altogether  erroneous.     The  warrant 
or  mandate  from  Mr.  Macrae,  dated  in  May  1807,  is 
that  upon  which  the  trustees  proceeded ;  but  it  is 
clearly  an  invalid  instrument,  as  at  that  moment  the 
outlaw  had  lost  all  right  whatever  over  the  property. 
There  is  a  great  distinction  between  outlawry  on  civil 
and  on  criminal  process.    A  man  outlawed  for  a 
capital   felony  is   completely  dead.     He  cannot  be 
a  witness  in  any  court,  he  is  not  capable  of  holding  a 
feu,  he  cannot  apply  for  the  benefit  of  bail,  he  has  lost 
all  the  privileges  and  rights  of  a  British  subject.  Now 
not  any  one  of  these  things  is  the  result  of  outlawry 
on  civil  process.     But  such  being  the  results  of  out- 
lawiy  in  a  criminal  case,  what  rights  to  property  can 
the  outlaw  have  after  an  outlawry  on  criminal  process? 
In  the  first  place,  it  is  clear  that  all  his  moveables  are 
forfeited.     If  he  continues  outlawed  for  one  year  and 
a  day,  his  interest  in  an  estate  for  life  is  forfeited 
to  his   immediate   superior,    and   on   the   outlawry 
being  complete  he  is  said  to  be  civiliter  mortuus. 
What  is  the  effect  of  all  this  on  the  disposition  of 
his   estate?     [Lord  Brougham: — Does  he   not  still 
continue  a  liege  subject  of  the  King  ?]    No,  he  ceases 
to  be  so.     [Lord  Brougham: — But  if  he  levied  war 
against  the  King,  could  he  not  be  tried  for  high  trea- 
son ;  or,  suppose  him  murdered,  could  not  the  Courts 
try  his  murderer  as  for  committing  murder  on  a  per- 
son in  the  peace  of  the  lord  the  King?]     It  is  not 
necessary  to  consider  here  whether,  having  become  an 
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1838.       outlaw,  he  could  nevertheless  commit  a  fresh  crime. 
^T^    '      [Lord  Brouqham: — It  is  clear  that  he  must  be  liable  to 

JVIacra£ 

v.  punishment,  for  otherwise  he  would  be  able,  because 

YNDMAw.  j^^  j^^j  committed  one  crime,  to  commit  another  with 
impunity.]  It  has  been  admitted  that  an  outlaw  could 
not  enforce  a  deed  against  the  disponees :  Why  ?  Be- 
cause he  had  lost  all  his  legal  rights.  If  he  has  lost 
the  power  to  enforce,  he  must  have  lost  the  power  to 
confer  rights.  There  is  this  single  distinction  between 
the  English  and  Scotch  law  on  the  subject  of  outlawry, 
that  in  Scotland  it  is  not  treated,  as  here,  as  a  confes- 
sion of  guilt,  but  as  an  act  of  rebellion.  In  Baron 
Hume's  Treatise  on  Criminal  Law  (ft),  it  is  said,  "  sen- 
tence of  fngitation  or  outlawry  which  passes  against  the 
accused  on  his  absence,  at  his  diet  of  libel,  and  is 
attended  with  the  forfeiture  of  his  person  in  law  {andttit 
legem  terra),  so  that  he  cannot  bear  testimony  on  any 
occasion,  or  hold  any  place  of  trust,  or  pursue  or  defend 
in  any  process  civil  or  criminal,  or  claim  any  personal 
privilege  or  benefit  whatsoever  of  the  law ;  his  move- 
able substance  escheats  to  his  Majesty;  and  if  he  re- 
main a  year  in  this  condition,  the  profits  of  his  herit- 
able estate  are  forfeited  to  his  superior  for  his  lifetime. 
These  consequences  do  not  in  anywise  ensue  on  a 
presumption  of  his  being  guilty  of  what  is  laid  to  his 
charge,  but  as  a  punishment  of  his  contumacy  and 
rebellion. . .  Another  circumstance  of  the  outlaw's  con- 
dition is  that  he  cannot  insist  in  the  meantime  for  the 
benefit  of  bail  or  of  liberation  on  the  Act  of  1701,  be- 
cause as  an  outlaw  he  has  forfeited  all  the  privileges  of 
a  British  subject."  In  like  manner,  Lord  Stair  (c)  says, 
"  the  original  of  it  is  that  rebellion  is  like  cctpitis 
diminutio  or  civitatis  amissio  among  the  Romans, 
whereby  such  persons  cannot  stand  in  judgment,  and 

(/>)  Hume,  '2Cy2''26s,  (c)  15.  ii.  tit.  4,  s.  Ck 
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they  are  emitter  mortuij  and  their  fees  become  void        1838. 
and  return  to  their  superiors."  Lord  BancktorCs  autho-      macrae 
lity  is  also  to  that  effect  (rf).     Whatever  other  differ-  ». 

H YMDM AN 

ence  may  possibly  exist  on  this  subject  between 
the  English  and  Scotch  law,  there  is  none  as  to  the 
rule  of  regarding  the  outlaw  as  a  person  civilly  dead. 
The  English  authorities  may  therefore  be  properly 
referred  to  in  this  instance,  as  showing  what  the  law 
is.  By  an  outlawry  the  property  of  the  outlaw  vests 
in  the  King,  so  that  the  outlaw  cannot  dispose  of  it. 
Blackstane  says  (e),  when  judgment  "  is  pronounced, 
the  immediate  and  inseparable  consequence  from  the 
common  law,  is  attainder ;  by  anticipation  of  punish- 
ment, he  is  already  dead  in  law.  Upon  judgment 
therefore  of  death,  and  not  before,  the  attainder  of  a 
criminal  commences,  or  upon  such  circumstances  as  are 
equivalent  to  a  judgment  of  death ;  as  judgment  of  out- 
lawry on  a  capita]  crime,  pronounced  for  absconding  or 
fleeing  from  justice,  which  tacitly  confesses  the  guilt : 
and  therefore  either  upon  judgment  of  outlawry  or  of 
death  for  treason  or  felony,  a  man  shall  be  said  to  be  at- 
tainted." Nothing  can  be  more  decisive  on  this  point 
than  the  authority  now  quoted.  There  is  no  act  which 
a  person  attainted  can  do,  that  the  law  will  give  effect 
to.  With  regard  to  the  question  put  as  to  a  crime  com- 
mitted by  a  person  who  was  already  attainted,  it  would 
seem  that  he  could  not  be  tried  for  that  felony.  Lord 
Coke  (f)  thinks  that  he  might  be  tried  for  treason,  for 
the  King  would  then  be  entitled  to  his  lands,  and  the 
lord  in  the  other  case.  But  Lord  Hale  (gr),  in  his  Pleas 
of  the  Crown,  quoting  StaunfordeQi)  and  the  Year 
Books  (i),  lays  down  a  different  rule  and  says,  "if  a 

(rf)  B.  iv.  tit.  47,  s.  10.  (e)  4  Bl.  Com.  380. 

(/)  3  Inst.  213.  {g)  2  Hale,  PI.  Cr.  25a. 

{h)  B.  ii.  c.  37,  fol.  107b.  (1)  1  Hen.  6;  5b. 
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1838.       man  is  indicted  at  the  common  law  of  a  felony,  and 
Macrae      ^^^  judgment  of  death,  yet  he  may,  notwithstanding 
V,  his  attainder,  be  arraigned  for  treason  committed  be- 

fore the  felony,  for  the  advantage  of  the  King,  who  is  to 
have  the  escheat,  but  not  for  a  treason  comnutted  after 
the  felony  Q')/'  In  Bullock  v.  Dodd8{k)  the  whole 
question  was  gone  into,  and  there  it  was  held  that, 
by  attainder,  all  the  personal  property  and  rights  of 
action  in  respect  of  property  accruing  to  the  party 
attainted,  either  before  or  after  attainder,  are  vested  in 
the  Crown  without  oflBice  found.  The  Court  there 
took  time  to  consider  the  case,  and  Lord  Tenterden 
in  delivering  judgment  said,  "  We  are  of  opinion  that 
the  attainder  of  the  plaintiff  was  properly  pleadable  in 
bar.  An  attainted  person  is  considered  in  law  as  one 
civiliter  mortuus ;  he  may  acquire  but  not  retain ;  he 
may  acquire  not  by  reason  of  any  capacity  in  himself 
but  because  if  a  gift  be  made  to  him,  the  donor  cannot 
make  his  own  act  void  and  reclaim  the  gift.  The 
thing  therefore  vests  in  the  Crown  by  its  prerogative, 
there  being  no  other  person  in  whom  it  can  vest" 
Here  the  lands  immediately  vested  in  the  Crown,  and 
the  outlaw  could  neither  hold  nor  convey  them.  No 
act  done  by  him  has  any  effect  at  all.  Lord  Coke 
says  (/),  "  Also  if  a  man  commit  a  felony,  and  after 
purchase  lands,  and  after  is  attainted,  he  had  capacity 
to  purchase  but  not  to  hold  them :  in  that  case  the 
lord  of  the  fee  shall  have  the  escheat.  And  if  a 
man  be  attainted  of  felony,  yet  he  hath  capacity  to 
purchase  to  him  and  his  heirs,  albeit  he  can  have 
no  heirs ;  but  he  cannot  hold  it ;  for  in  that  case  the 
King  shall  have  it  by  his  prerogative,  and  not  the  lord 

(j)  Yet  the  case  in  i  Hen.  6,  5  b.  was  of  a  treason  subsequent 
to  the  felony. 

(k)  2  Barn.  &  Aid.  •258.  (0  Co.  Litt.  a  b. 
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of  the  fee,  for  the  man  attainted  hath  no  capacity  to  1838. 
purchase  (being  a  man  civiliter  mortuus)  but  only  for  macbae 
the  benefit  of  the  King,  no  more  than  an  alien  n^e." 
And  again  he  says  (m),  ^^  Now  somewhat  is  to  be  said, 
who  have  ability  to  enfeoff,  &c.  Whoso  is  disabled  by 
the  common  law  to  take,  is  disabled  to  enfeoff;  but 
many  that  have  capacity  to  take  have  no  ability  to 
enfeoff,  as  men  attainted  of  treason,  felony,  &c. ;  the 
feoffments  of  these  may  be  avoided/' 

In  Grosse  v.  Gayer  (n)  the  same  principle  is  laid 
down  with  respect  to  the  effect  of  attainder.  Then 
what  is  the  effect  of  outlawry  ?  Blackstone  says  (o), 
**  the  punishment  for  outlawries  upon  indictments  for 
misdemeanor,  is  the  same  as  outlawries  upon  civil 
actions;  namely,  forfeiture  of  goods  and  chattels. 
But  an  outlawry  on  treason  or  felony,  amounts  to  a 
conviction  and  attainder  of  the  offence  charged  in  the 
indictment,  as  much  as  if  the  offender  had  been  found 
guilty  by  his  country."  He  then  speaks  of  the 
ancient  law  as  to  killing  an  outlaw,  and  says  that 
that  is  now  altered  in  England.  It  is  not  altered  in 
Scotland^  except  so  far  as  relates  to  civil  actions.  A 
party  outlawed  for  a  civil  debt,  or  in  a  criminal 
process,  was  supposed  to  be  put  out  of  the  pale  of 
the  law,  and  might  formerly  be  put  to  death  with 
impunity;  and  there  are  various  cases  where  this 
defence  has  been  set  up  against  a  charge  of  murder. 
That  law  was  however  altered  in  1612,  so  far  as 
respected  outlawry  on  civil  process,  but  the  alteration 
did  not  extend  to  criminal  outlawry.  So  that  a 
person  outlawed  for  a  capital  felony  as  here,  would  in 
Scotland  be  out  of  the  protection  of  the  law  so  far  as 
respected  even  his  life.     In  Bacon's  Abridgment  (p) 

(m)  Co.  Litt.  42  b.  (n)  Cro.  Car.  172.  (0)  4  Com.  319. 

(/?)  Tit.  Outlawry,  D.  1. 
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1838.  it  is  said,  "  If  a  man  be  outlawed  of  treason  or  felony; 
Macrae  though  there  be  no  other  judgment  but  utlagatus  est 
V-  per  judicium  coronatorum^  yet  it  is  of  itself  an  attainder, 
and  subjects  the  party  to  such  an  award  thereupon,  to 
be  made  by  the  Court  where  he  is  brought,  as  is 
suitable  to  the  offence  for  which  he  is  indicted  and 
outlawed/* 

Lord  Chief  Justice  Hale  {q)  shows  that  outlawry 
puts  a  person  in  the  same  position  as  attainder ;  and 
Hawkins  (r)  takes  the  same  view  of  the  matter.  In 
the  case  of  Raleighj  in  the  Library  of  Entertaining 
Knowledge,  "  Criminal  Trials,"  known  to  be  edited 
by  Mr.  Jar  dine  {s),  it  is  said,  "  The  commissioners 
who  had  examined  Sir  Walter  Raleigh  were  imme- 
diately required  to  make  their  report  upon  the  proper 
form  and  manner  of  proceeding  against  him  ;  and  on 
the  18th  of  October  they  addressed  a  letter  to  the 
King,  presenting  two  forms  of  proceeding  to  his  con- 
sideration. The  one  was,  that,  together  with  the 
warrant  to  the  lieutenant  of  the  Tower  for  his  execu- 
tion, a  narrative  of  Raleigh's  late  offences  should  be 
printed  and  circulated.  The  other  form  (whereunto 
the  commissioners  said  that  they  rather  inclined  as 
the  nearest  to  legal  proceeding)  was,  *  that  the  pri- 
soner should  be  called  before  a  Council  of  State,  at 
which  the  Judges  and  several  of  the  nobility  and 
gentlemen  of  quality  should  be  present ;  that  some  of 
the  Privy  Council  should  then  publicly  declare  that  this 
form  of  proceeding  was  adopted  because  he  was  civilly 
dead :  that  after  that,  the  King's  counsel  should  chaige 
his  acts  of  hostility,  depredations,  abuse  of  the  King's 
commission,  and  of  his  subjects  under  his  charge, 

(j)  Pleas  of  the  Crown,  205.  (r)  2  Hawk.  c.  48,  s.  33. 

(5)  Vol.  i.  p.  497. 
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impostures,  attempts  to  escape,  and  other  his  misde-       jsss. 
meanors,  after  which  charge  they  recommended  that 
the  examinations  should  be  read^  and  Sir   Walter 
heard,  and  some  persons  confronted  against  him  if 
need  were,  and  then  he  was  to  be  withdrawn  and 
sent  back,  because  no  sentence  could  by  law  be  given 
against  him ;  and  after  he  was  gone,  that  the  Lords 
of  the  Privy  Council  and  the  Judges  should  give 
their  advice  whether  upon  these  subsequent  oflfences 
the  king  might  not  with  justice  and  honour  give 
warrant  for  his  execution."    This  was  done,  but  he 
was  brought  before  the  Court  of  King's  Bench,  and 
be  was  asked  what  he  could  say  why  there  should 
not  be  execution  against  him.    The  Court  did  not 
pronounce  judgment,  for  there  was  judgment  before 
against  him,  but  it  gave  sentence.    Lord  DerwenU 
water  was  taken  in  arms  in  1745,  and  he  was  brought 
up  according  to  the  precedent  in  RaleigKs  case,  and 
evidence  was  given  that  he  was  the  same  person  who 
had  been  attainted  in  1715,  and  on  that  proof  he 
received  sentence  and  was  executed.    The  principle 
in  both  cases  was  that  these  parties  were  not  to  be 
^considered  as  living  men,  and  therefore  not  to  be  held 
guilty  of  new  crimes.    The  doctrine  of  Lord  Coke  on 
this  point  is  denied  by  Staunford  and  Lord  Hale^  both 
of  whom  treat  the  outlaw  as  a  person  civiUter  mortuus, 
Beaufort  v.  Berty  {t),  referred  to  in  the  King  v.  St. 
Mary  J  Cardigan  (v ),  shows  that  the  party  is  not  capable 
of  doing  any  act  at  all.    A  party  abjuring  the  realm,  or 
becoming  a  professed  monk,  is  considered  by  the  law 
to  be  actually  dead  {x).    In  Scotland  the  law  in  the 
case  of  an  outlaw  is,  that  his  superior  is  entitled  to 
take  the  estate  for  his  life,  for  the  vassal  is  not  able  to 

(0  1  P.  Wins.  706.        (tt)  6  Tton  Rep.  1 16.       (or)  UiU  8.  soo. 
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1838.  perform  the  duties,  and  on  his  natural  death  the  heir 

'    "^    '  will  take  the  estate.     The  question  now  is  whether, 

v.  that  being  so,  the  outlaw  can  yet  do  any  act  that  shall 

Hyndmav.  j^£pg^t  ii^Q  rights  of  the  parties  interested. 

What  are  the  provisions  of  the  Act  respecting  entuls 
in  Scotland  1   That  Act  gives  to  the  King's  subjects 
the  right  of  entailing  lands  by  such  means  as  are  there 
pointed  out.    A  person  attainted  is  not,  for  the  pur- 
poses of  that  Act,  one  of  the  King's  subjects,  and  can* 
not  be  entitled  to  the  benefits  conferred  by  the  statute^ 
or  secured  to  a  subject  by  law.     He  cannot  be  served 
heir ;  if  not,  he  cannot  have  the  power  of  entailii^ 
lands.     The  strong  judgment  in  this  case  the  other 
way  is  that  of  Lord  Medwyn^  but  he  erroneously  puts 
outlawry  in  civil  and  criminal  cases  on  the  same  foot- 
ing, and  on  that  mistaken  basis  is  founded  his  whole 
argument.     If  the  outlaw  cannot  do  any  act  which 
will  affect  the  estate  during  his  own  life, — and  it  is 
clear  that  he  cannot,  for  it  goes  from  him  into  the 
hands  of  the  superior  lord, — then  it  is  perfectly  plain 
that  he  cannot  do  any  thing  which  will  affect  it  when 
it  comes  into  the  hands  of  the  heir.    It  is  not  then  the 
property  of  the  outlaw,  but  of  another  person.     Loid 
Stair  says  (y),  that  according  to  HeinecduSy  capitU 
dminutio  deprives  the  individual  of  every  right  of  a 
citizen,  and  reduces  him  to  the  state  of  civil  death ; 
and  he  further  states  (2:),  that  the  life-rent  escheat 
which  then  occurs  comes  from  the  law  supposing  die 
man  to  be  dead.     But  if  he  is  supposed  to  be  dead — 
if  his  outlawry  has  reduced  him  to  that  state,  he  is  in 
a  condition  of  total  incapacity  to  do  any  lawful  act,  and 
he  cannot  dispose,  directly  or  indirectly,  of  any  estate 
of  which  he  was  possessed  before  his  outlawry. 

(^)  p.  38.  (0  p.  39- 
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The  Respondent  did  not  appear  to  support  the       isss. 


judgment  of  the  Court  below. 

The  Lard  Chancellor: — Many  authorities  have 
been  referred  to  in  this  argument  which  it  is  clear 
ought  to  be  seriously  considered.  The  point  is  entirely 
new.  It  was  argued  before  all  the  judges  of  Scotland j 
who  were  not  in  every  respect  agreed  in  opinion, 
though  on  the  whole  they  held  the  entail  to  have 
been  properly  executed.  It  is  a  misfortune  that  the 
House  should  only  have  had  the  advantage  of  hearing 
the  Appellant's  counsel,  but  that  with  other  circum- 
stances makes  it  absolutely  necessary  to  adjourn  the 
consideration  of  the  case,  and  to  look  into  all  the 
authorities. 

Judgment  postponed. 


Macrae 

V. 

Hymdmaii. 


The  Lord  Chancellor  :'—Tbis  case  was  not  argued  June  27, 1839. 
on  both  sides,  but  no  reason  was  stated  to  your  Lord- 
ships how  that  came  to  happen.  The  decree  of  the 
Court  below  was  not  supported  by  those  in  whose 
fiivour  it  was  pronounced  ;  but  it  was  clear  that  the 
interests  of  parties  now  alive,  and  of  those  who  are 
not  yet  in  being,  were  affected,  and  your  Lordships 
therefore  required  time,  in  order  to  bestow  on  the 
case  your  most  serious  attention.  The  facts  lie  in  a 
few  words.  In  July  1790  the  then  owner  of  the 
estate  was  charged  with  murder,  in  killing  in  a  duel, 
in  the  previous  month  of  May,  Sir  G.  Ramsay ;  and 
not  appearing  in  answer  to  the  charge,  he  underwent 
the  sentence  of  fugitation  and  outlawry.  He  had  not 
at  the  time  of  the  alleged  murder  executed  any  decla- 
ration of  trust;  but  in  the  Jtdy  of  that  year,  a^d 

q2 
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1859.  before  the  process  of  outlawry  was  completed^  he 
^^^^^  executed  a  deed,  appointing  his  estate  of  Holmanu  to 
V.  certain  parties  in  trust.  In  1793  the  trustees  executed 
a  declaration  of  trust,  by  which  they  declared  the 
disposition  of  July  1790  to  be  valid,  and  proceeded 
to  act  according  to  the  directions  therein  contained. 
The  object  of  this  suit,  which  was  brought  by  the 
Appellant  in  the  character  of  heir,  was  to  get  rid  of 
the  deed  of  entail,  on  the  ground  that  in  the  cuemn* 
stances  in  which  his  father  was  placed  in  July  1790  he 
was  not  capable  of  entailing  the  estate.  When  t]i» 
case  was  argued  in  the  Court  below,  it  was  thoogbt 
important  that  all  the  fourteen  judges  should  give  their 
opinions  upon  it.  They  all  concurred  in  opinioo^ 
though  not  all  for  the  same  reasons,  that  the  punoer 
had  no  title  to  relief  against  the  deed.  First,  it  ia  to  be 
observed,  that  before  any  process  was  taken,  from  whicb 
the  incapacity  of  the  author  of  this  entail  is  to  be 
inferred,  he  had  parted  with  the  legal  fee  of  the  estate. 
And  it  is  clear  that  the  eflfect  which  did  ta&e  place, 
when  the  process  was  completed^  was  a  forfeiture  of 
lands  and  moveables.  In  addition  to  this,  it  has  bees 
contended  on  one  side,  that  it  was  not  property  a  ht- 
fciture,  but  an  escheat  of  a  life-rent  estate,  and  there^ 
fore  that  it  did  not  go  to  the  Crown,  but  to  the  lord  of 
the  fee ;  that  the  vassal  not  being  able  to  perform  the 
duties  of  the  estate,  the  lord  was  entitled  to  it.  So 
far  there  is  no  dispute  as  to  the  relative  effects  of 
escheat  and  forfeiture,  according  to  the  rule  of  the  law 
of  Scotland.  But  the  Appellant  says  that  there  has 
been  a  forfeiture  of  the  estate  itself,  and  that  his  father 
had  been  divested  of  the  freehold,  and  of  all  interest 
therein,  before  making  the  deed  of  entail.  After  look- 
ing at  all  the  authorities  which  have  been  cited  in  sup- 
port of  the  proposition,  that  the  effect  of  this  proceed- 
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ing  was  a  forfeiture  of  the  fee,  I  do  not  doubt  that  it  i839. 
is  one  which  cannot  be  maintained.  All  the  autho-  macrab 
rities  show  that  it  is  an  escheat  of  a  life-rent  estate  «• 
only,  and  that  the  fee  remains  in  the  outlaw.  All 
the  judges  say  so,  and  several  legal  incidents  tend  to 
show  that  to  be  the  case.  After  the  death  of  the  out- 
law, it  is  admitted  that  the  heir  is  served  as  the  heir 
of  the  outlaw.  It  is  admitted,  on  the  part  of  the 
Appellant,  that  after  the  escheat  of  the  life-rent,  and 
after  that  took  place,  which,  according  to  the  doctrine 
of  the  Appellant,  would  divest  the  outlaw  of  the  fee, 
he  forfeited  it  by  the  sentence  of  outlawry  being  passed 
against  him.  Bat  if,  by  the  former  proceedings,  the 
fee  had  gone  out  of  him,  the  subsequent  conviction 
could  not  take  anything  more  from  him ;  yet  it  is  clear 
that  it  would  take  from  him  the  fee.  So  that  it  is  clear, 
that  notwithstanding  the  escheat  of  the  life*rent  estate, 
Mr.  Macrae  was  still,  before  the  sentence  of  outlawry, 
in  possession  of  the  fee,  and  competent  to  give  effect 
to  an  onerous  charge  on  the  estate  itself.  That  shows 
that,  by  what  had  before  happened,  the  estate  had 
not  gone  out  of  him.  I  think,  therefore,  that  your 
Lordships  cannot  entertain  any  doubt  that  the  opinion 
of  the  14  judges  was  right,  that  notwithstanding  the 
escheat  of  the  life-rent  estate,  the  freehold  remained 
in  the  outlaw.  But  then  it  is  said,  that  though  that 
was  so,  still,  as  he  is  civiliter  morUmSf  "he  lost  all  the 
advantages  and  privileges  which  the  law  can  confer  on 
him,  and  therefore  was  not  competent  to  deal  with 
this  property.  Hume  and  Addison  enumerate  the  conse- 
quences of  outlawry,  and  of  being  put  to  the  horn ;  but 
diey  do  not  specifyany  consequence  showing  a  personal 
incapacity  to  deal  with  property.  The  outlawry  pre- 
vents the  party  against  whom  it  is  directed  from  appear- 
ing in  any  court  of  justice,  or  doing  anything  which 
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1 839.  requires  the  interposition  of  a  court  of  justice  on  his 
J^^][^^  behalf,  but  there  is  no  authority  to  show  that  he  cannot 
V.  execute  a  valid  deed,  disposing  of  what  is  left  in  him ; 
to  do  which  it  is  not  requisite  either  that  he  should  ap* 
pear  in  any  court,  or  should  have  the  assistance  of  any 
court.  The  trustees  appear  as  legal  owners  of  the  estate^ 
subject  to  a  power  of  disposing  of  it  previously  existii^. 
There  is  no  authority  to  show  that  he  cannot  execute 
a  previously  existing  right  of  dominion  over  the  pro- 
perty, and  that  the  trustees  are  not  bound  to  obey  it 
A  comparison  was  made  as  to  the  effect  of  putting  to 
horning  in  a  civil  process,  and  for  the  purpose  of  com- 
pelling an  appearance  to  a  criminal  process.  It  is 
unnecessary  to  express  an  opinion  as  to  how  far  these 
two  processes  are  the  same  now ;  many  alterations  have 
been  introduced,  and  it  may  be  admitted  that  there  is 
no  authority  to  show  that  these  two  processes  are 
exactly  the  same.  These  points  being  disposed  of,  we 
come  to  the  entail,  which  all  agree  is  in  itself  perfectly 
valid.  Of  the  twelve  Judges  actually  consulted,  when 
the  case  was  finally  determined,  all  agreed  that  the 
freehold  remained  in  the  outlaw ;  eight  of  the  Judges 
said  that  he  had  full  dominion  over  the  land;  four 
thought  that  there  was  a  proper  exercise  of  right,  but 
it  was  on  the  ground  that  the  property  was  in  trust ; 
and  eight  thought  that  there  was  no  difference  betwem 
the  effect  of  outlawry  in  a  civil  and  in  a  criminal  case. 
What  your  Lordships  have  now  to  consider  is,  not 
which  of  these  various  opinions  is  correct  so  far  as  any 
difference  exists  between  them:  the  sole  question  for  you 
is,  whether  the  Appellant  has  made  out  a  case  to  show 
to  your  satisfaction  that  the  opinion,  in  which  all  the 
Judges  agreed,  was  wrong ;  for  what  different  grounds 
they  had  for  their  opinion  is  not  a  matter  of  import- 
ance ;  the  question  is,  whether  the  opinion  itself  was 


Hyndmav. 


CASES  IN  THE  HOUSE  OF  LORDS.  281 

erroneous.    Without  going  into  those  nice  distinctions       183Q. 
which  occupied  so  much  time  in  the  discussions  in  the      m^[^^ 
Court  below,  there  are  two  grounds  on  which  it  seems     ^^    v. 
to  me  clear  that  the  judgment  of  that  Court  was  right. 
The  first  is,  that  notwithstanding  what  took  place,  the 
fee  was  still  in  the  outlaw,  and  that  his  personal  disa- 
bility had  not  the  effect  to  deprive  him  of  the  right  to 
make  a  direction  of  trusts  previously  vested  in  his 
trustees.     That  exhausts  the  question  on  the  first  of 
these  appeals. 

The  second  of  these  appeals  was  for  the  purpose  of 
getting  rid  of  what  was  done  by  the  trustees  under 
the  mandate  of  the  outlaw  ;  but  if  the  entail  is  good 
as  against  the  Appellant,  he  has  no  interest  in  the 
second  question.  If  the  entail  is  valid  it  is  imma- 
terial whether  it  is  recorded  or  not,  as  it  must  be 
effective  against  the  heir,  though  it  may  not  against 
creditors.  It  appears  to  me  that  the  entail  is  per- 
fectly good.  The  trustees  appear;  the  outlaw  does 
not,  for  he  is  not  a  party ;  they  act  upon  his  mandate. 
But  for  all  feudal  purposes  they  are  the  owners  of  the 
estate.  There  is  no  irregularity  pointed  out  in  the 
execution  of  the  instrument.  If,  therefore,  your  Lord- 
ships concur  in  the  opinion  that  the  entail  is  good,  and 
that  the  Appellant  is  barred  as  heir,  then  you  can  have 
no  difficulty  in  concurring  with  the  judgment  of  the 
Court  of  Session.  There  is  no  objection  made  to  the 
entail  on  the  part  of  the  heir,  except  that  the  proceeding 
was  not  duly  recorded.  If  there  had  been  more  difficulty 
in  the  case,  you  would  have  regretted  that  the  case 
was  not  fully  argued  on  both  sides ;  but  there  seem 
no  difficulties,  and  on  the  statement  of  the  Appellant 
himself  I  feel  no  hesitation  in  moving  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

Judgment  affirmed. 
Q4 
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1835. 
June  and  Julf. 

•^-v — * 

1 836. 
Majy  JuiM^ 
July,  and 
Augast. 
^ — V — ' 

1838. 
liarcb  SS.  86. 


Vendor  and 

Purehtuer. 

CoHiraei. 

BUltoraemd* 

PracUee. 

Parties, 

Evidence. 


RespandaUs. 


APPEAL 

FROM  THE  COURT  OF  EXCHEQUSR,  IN  BQUITr. 

John  Attwood      ....•.•    Appellant, 

Robert  Small,  James  Henry  Shears,' 
Francis  Baily,  Michael  Bland, 
James  Burton,  Thomas  Frederick 
Colby,  Stuart  Donaldson,  Charles 
Herring,  Charles  Kerr,  Hart  Lo- 
gan, James  Mackillop,  John  Morice, 
Charles  Saville  Onley,  John 
Small,  William  Leathley,  John 
Taylor,  Henry  James,  and  Richard 
Edwards      -------- 

A.  contracted  with  S.  S.  and  T.  for  the  sale  to  them, 
in  their  own  names,  of  fin^ehold  and  leasehold  property, 
including  mines  and  works  for  making  iron ;  the  paichaie 
being  made,  in  fact,  for  a  numerous  company^  of  which  & 
S.  and  71  were  managing  directors.  Some  difficulty  occur- 
ring as  to  A.'s  title,  the  time  for  completing  the  contnct 
elapsed ;  but  upon  further  treaty,  S.  &  and  T.  agreed  to 
complete  it,  if  J.  would  verify  his  statements  of  the  capa- 
bilities of  the  property ;  and  on  his  consenting,  they  depirfad 
some  of  their  co-directors,  together  with  experienced  Bgeaala, 
to  ascertain  the  correctness  of  his  statements.    These  per- 
sons  examined  the  property  and  works,  and  the  accomits 
kept  by  A,,  receiving  from  him  and  his  agents  all  fiunlity 
and  aid  for  the  purpose ;  and  they  reported  to  their  con- 
stituents that  A.*s  statements  were  correct,  and  P.  T.,  that 
partner  and  agent  remaining  on  the  property,  with  partieiilar 
instructions  to  make  further  examination,  made  a  nmilir 
report;  whereupon  a  supplemental  contract  was  completedy 
varied  from  the  first  by  reducing  the  purchase  moneys 
and  releasing  S.  S.  and  T.  from  perscHial  lialnlity  for  the 
unpaid  instalments.    After  six  months'  possessioii  by  the 
agents  of  S.  S.  and   T.,  and  the  company,  working  the 
mines,  and  exercising  other  acts  of  ownership  in  deterioiar 
tion  of  the  property,  all  the  directors  and  P.  21  filed  a  hill 
in  the  Exchequer,  on  behalf  of  themselves  and  all  their 
partners  (571),  against  A,  and  his  agents,  to  rescind  the 
contract  for  fraud.    After  replication  to  the  answersy  the 
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plaintifisy  except  T.  and  P.  T.>  obtained  an  order  of  Court,        isas. 
though  opposed  by  A.,  to  amend  the  bill  by  striking  out       ^ — ^^"^ 
the  names  of  71  and  P.  T.  as  plaintiffs,  and  making  them  ^^^^  ^^'  ^ 
defendants,  and  they  amended  the  bill   accordingly,  and 
charged  P.  T.  with  collusion  in  the  alleged  fraud  of  A. 

Held  by  the  House  of  Lords  (reversing  the  decree  of  the 
Court  of  Exchequer,  except  so  far  as  it  acquitted  P.  T.  of 
the  charge  of  collusion,  and  dismissed  the  bill  as  against 
him),  that  the  contract  could  not  be  rescinded ;  first,  because 
there  was  no  proof  of  fraud  (Lords  Lyndkurst  and  fVynford 
dissentientibus) ;  and  secondly,  because  the  purchasers  did 
not  rely  on  ii.'s  statements,  but  tested  their  accuracy,  and 
after  having  knowledge,  or  the  means  of  knowledge,  de- 
clared that  they  were  satisfied  of  their  correctness. 

If  on  the  treaty  for  the  sale  of  property,  the  vendor  makes 
representations  which  he  knows  to  be  false,  the  falsehood 
of  which  the  purchaser  had  no  means  of  knowing,  but  he 
reUes  on  them,  a  court  of  equity  will  rescind  a  contract  so 
entered  into,  although  it  may  not  contain  the  misrepresenta- 
tions :  but  it  will  not  rescind  without  the  clearest  proof  of 
fraudulent  misrepresentations,  and  that  they  were  made 
under  such  circumstances  as  show  that  the  contract  was 
based  on  them.     {See  pp.  380.  396.  444.  466.  478.  602.) 

If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail 
himself  of  the  knowledge  or  means  of  knowledge  open  to 
him  or  to  his  agents,  he  cannot  be  heard  to  say  he  was 
deceived  by  the  vendor's  representations,  the  rule  being  ca- 
veat emptor,  and  the  knowledge  of  his  agents  being  as  bind- 
ing on  him  as  his  own  knowledge.    (Pp.  338. 840.  861.  867.) 

It  ¥ras  not  consistent  with  the  rules  or  practice  of  equity  ,to 
fix  A.  with  the  costs  of  P.  T.  after  the  charge  of  collusion 
against  P.  T.  failed  of  proof.  (328.)  The  acts  and  admis- 
sions of  P.  T.  after  his  acquittal  of  that  charge,  affected 
the  interests  of  the  company  as  much  as  if  he  had  con- 
tinued a  plaintiff.    (361.  478.  618 ;  see  also  pp.  417.  601.) 

To  make  J..'s  agents  defendants,  against  whom  nothing  but 
costs  was  prayed,  was  a  mere  pretence  to  deprive  A.  of  their 
evidence.  Such  a  practice  is  not  to  be  sanctioned,  as  it 
gives  an  unjust  advantage  to  plaintiffs,  and  prevents  the 
real  &cts  from  coming  to  the  knowledge  of  the  Court ;  and 
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March  22.  26, 


1838.  if  ever  allowed,  it  should  be  met  by  directing  an  issue.  (S52. 

■^^  433.  466,  and  532.) 

Circumstances  in  which  it  would  be  proper  to  direct  issues. 
(442,  443.  499,  et  seq.j  and  also  632.) 

Semble,  a  bill  to  set  aside  a  purchase  may  be  maintained  by 
some  partners  of  a  company,  including  the  actual  par- 
chasers,  witliout  making  ail  the  partners  parties,  against  a 
vendor  who  is  not  a  partner,  (327),  et  ince  versd.     (629.) 

Sembk,  on  order  to  amend  after  replication  by  converting  a  plain- 
tiff into  a  defendant,  though  opposed  by  the  defendant,  is 
consistent  with  the  practice  of  the  Court  of  Exchequer.  (349.) 

Parol  evidence  cannot  be  received  of  acts  or  admissions  which 
are  not  properly  put  in  issue  by  the  pleadings.  (360. 488. 616.) 

No  weight  is  to  be  given  to  parol  testimony  which  is  contrary 
to  the  obvious  construction  of  written  documents,  confirmed 
by  the  acts  of  the  parties  and  their  acquiescence,  although 
hardly  any  length  of  time  would  bar  them  from  redress 
against  fraud,  if  proved.  (361. 393. 399 ;  see  also  410. 413.) 

All  objections  to  the  form  and  competency  of  an  appeal  to 
this  House,  should  be  made  before  the  appeal  is  set 
down  for  hearing,  so  that  it  may  be  referred  to  the  Appeal 
Committee.     (280.) 

Although  the  time  for  appealing  from  an  interlocutory  order  in 
a  cause  has  expired,  still  if  the  final  decree  is  appealed  fit>m 
in  time,  the  right  to  appeal  from  the  order  is  saved.    (309.) 

The  answer  of  one  defendant  cannot  be  read  for  a  co-defen- 
dant, either  as  evidence,  or  to  show  what  the  issue  is 
between  the  latter  and  the  plaintiff;  except  where  a  defen- 
dant has  been  in  partnership  with  a  plaintiff,  and  in  that 
case  his  answer  may  be  read  for  the  co-defendant,  as  an 
admission  or  declaration  in  partnership  transactions.  Bui  if 
not  tendered  in  the  Court  below,  it  cannot  regularly  be 
read  on  appeal.    (282.  304.) 

This  House  may,  under  circumstances,  depart  firom  the  general 
rule,  and,  to  satisfy  its  conscience,  look  into  instruments 
that  were  not  tendered  to  the  Judge  who  made  the  decree 
appealed  against.    (301  to  304.) 

The  Corn*         •%  jr 

««<««  Mr.  JAMES  ATTfVOOD,  the  father  of  the  Ap- 

Works.  ^"       pellant,  was  seised  of  the  fee  simple  of  the  Corngreavet 
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estate,  situate  partly  in  Staffordshire  and  partly  in       1838. 
Worcestershire^  and  consisting  of  about  260  acres,     attwood 
with  a  mansion  and  other  houses,  gardens,  planta-         ^' 
tions,   and    certain  works  for  the  manufacture  of   aadothert. 
steel  and  iron ;  and  he  was  also  seised  of  the  mines 
under  about  200  acres  of  that  estate  (a).    No  one  of  the 
mines  was  opened    during  his  life.     For    several 
years  previous  to  his  death,  the  Comgreaves  works 
were  occupied  by  the  Appellant,  who  there  carried 
on  the  business  of  converting  pig  and  refined  iron 
into  rod  and  bar  iron,  and  also  the  manufacture  of 
ateel. 

The  said  James  Attwood  and  his  brother,  Matthias  The  DudUv 
Attwoodj  were  for  many  years  in  the  occupation — first  JJIdM^es. 
under  a  lease,  which  expired  in  1821,  afterwards  as 
tenants  at  will — of  the  Dudley  Wood  works  and 
mines,  the  works  consisting  of  four  blast  furnaces, 
two  refineries,  and  one  blast  engine;  the  mines 
extending  under  234  acres  of  land  belonging  to  Lord 
Dudley^  situated  about  a  mile  and  a  half  from  the 
Comgreaves  estate.  The  principal  business  of  these 
works,  during  the  life  of  James  Attwood^  consisted  in 
the  manufacture  of  pig  iron,  part  of  which  was  sold 
and  the  remainder  converted  into  refined  iron.  The 
minerals  used  in  the  manufacture  of  pig  iron  are 
coals,  ironstone  and  limestone,  and  the  cost  of  the  iron 
depends  oa  the  costs  of  these  materials,  and  on  the 
charges  for  manufacturing  them.  The  Dudley  Wood 
works  and  mines  were  then  worked  by  means  of  two 
sets  of  contractors,  one  set  contracting  to  raise  coals 
and  ironstone,  and  the  other,  called  furnace  contrac- 
tors, to  convert  the  necessary  materials  into  pig  iron  ; 
and  books  of  account  were  kept,  called  "  yield  books,"  Yield  Books. 

{pi)  See  a  fuller  description,  p.  241,  infra. 
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by  reference  to  which  the  quantities  and  cost  price  of 
the  minerals  used,  and  the  quantity  or  *'  yield ''  of 
pig  iron  produced  from  given  quantities  of  such 
minerals  by  each  furnace,  were  constantly  known  or 
easily  ascertained. 

Upon  the  death  oi  James  Attwoodj  which  happened 
in  April  1821,  the  Appellant  became  seised  of  the 
fee  simple  of  the  Comgreaves  estate,  and  possessed  61 
his  father's  interest  in  the  Dudley  Wood  works  and 
mines,  and  from  the  29th  oi  September  1821,  he  became 
solely  possessed  of  these  works  and  mines,  as  tenant 
at  will  to  Lord  Dudley.  He  then  discontinued  the 
employment  of  frimace  contractors,  and  committed  the 
management  of  the  furnaces  to  frimace  men ;  he  also 
discontinued,  as  he  alleged  in  his  answer,  to  keep  ''yield 
books ;''  but  that  allegation  was  controverted  by  the 
Respondents.  He  projected,  at  the  same  time^  diven 
alterations  on  the  Comgreaves  estate^  with  a  view  of 
establishing  there  an  extensive  manufactory  of  pig  ircm 
from  the  minerals  under  that  estate. 

In  September  1822,  the  Appellant  became  possessed, 
for  the  remainder  of  a  term  of  seven  years,  of  other 
works,  since  called  the  Netherton  works,  consistii^  of 
two  blast  frimaces,  one  refinery,  and  one  blast  engine, 
and  nearly  adjoining  the  Dudley  Wood  works. 

In  order  to  obtain  a  regular  supply  of  ironstone  for 
these  works,  the  Appellant,  in  July  1823,  procured 
the  then  existing  lease  of  part  of  a  colliery  and  mineSi 
called  the  Wolverhampton  colliery,  to  be  assigned  to 
him ;  and  he  soon  afterwards  agreed  with  the  agent 
of  the  Duke  of  Cleveland  to  take  a  further  portion  of 
mineral  ground  adjoining  thereto. 

In  the  year  1826,  a  number  of  persons  (671),  by  a 
deed  dated  the  8th  of  April  in  that  year,  formed  a 
partnership  under  the  style  of  *^  The  British   Iron 
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Company/*  with  a  proposed  capital  of  two  millions  isss. 
of  money.  The  management  of  the  partnership  was 
committed  to  16  directors,  to  be  chosen  and  changed 
as  in  the  deed  mentioned ;  the  Respondents  JR.  Smalls 
Shears^  J.  Taylor,  Bcdly,  Bland,  Burton^  Colby, 
Donaldson,  Herring^  Kerr,  Logan,  MackiUop,  Mo^ 
rice,  Onley,  and  J.  Small,  together  with  R.  WUson, 
since  dec^u^ed,  were  appointed  directors;  and  upon  the 
death  of  Wilson,  the  Respondent,  Leatkley,  was  ap- 
pointed a  director  in  his  place  ;  and  Phillip  Taylor, 
a  member  of  the  company,  was  appointed  general 
superintendent  of  the  works.  By  an  arrangement 
between  the  directors,  the  Respondents,  R.  Small, 
Shears,  and  J.  Taylor,  were  appointed  managing 
directors,  and  they  and  F.  Baily,  and  S.  Donaldson, 
were  trustees  of  the  company. 

In  the  beginning  of  May  1825,  the  Appellant, 
being  desirous  of  disposing  of  the  Comgreaves  estate, 
and  of  all  his  interest  in  the  said  mines,  collieries 
and  works,  called  with  that  view  at  the  company*8 
office  in  London,  and  had  a  conversation  with  the  Appeiknt 
Respondents,  JR.  Small  and  Shears,  on  the  subject,  sell.  ^ 
without  disclosing  the  name  of  the  owner  of  the 
property  which  was  offered  for  sale.  On  the  12th  of 
JUay,  the  Respondent  James,  as  the  agent  of  the 
Appellant,  called  on  the  Respondent  J.  Taylor,  and 
gave  him  a  short  and  general  description  of  the  said 
estate  and  works,  and  stated  that  the  price  would  be 
about  600,000/.,  but  did  not  then  disclose  to  whom 
the  same  belonged.  On  the  18th  of  May,  the  pro- 
posal to  sell  being  entertained,  James  informed  J. 
Taylor  that  the  property  belonged  to  the  Appellant, 
and  thereupon  an  appointment  was  made  for  P.  Tay- 
lor to  meet  the  Appellant  on  the  following  morning. 
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Several  meetings  between  them ,  then  took  place, 
James  being  present,  and  they  entered  into  much 
discussion  as  to  the  advantages  and  capabilities  of 
the  said  estate,  mines  and  works.  During  the  last  of 
these  meetings,  James  proposed  that  P.  Taylor  should 
accompany  him  to  view  the  property.  jP.  Tayht 
agreed,  and  accordingly,  on  the  81st  of  May,  he  and 
James  arrived  at  ComgreaveSj  and  examined  that 
estate,  mines,  and  works,  and  the  Dudley  Wood 
and  Netherton  works,  and  also  went  over  and  ex- 
amined the  Wolverhampton  colliery.  During  the  time 
that  P.  Taylor  was  at  Comgreaves^  he  made  various 
inquiries  of  the  Appellant,  relative  to  the  mines  and 
works,  conversed  with  him  on  the  subject  of  tlie 
alterations  and  improvements  then  intended  by  the 
Appellant,  and  expressed  his  intention,  and  the  in- 
tention of  those  on  whose  behalf  he  was  acting,  to 
follow  up  the  projected  alterations,  if  they  should 
become  the  purchasers,  and  to  erect  on  the  Com- 
greaves  estate  six  blast  furnaces  for  making  pig  iron, 
and  to  extend  the  mills  and  forges.  P.  Taylor  made 
notes  of  these  conversations  and  of  his  own  observa^ 
tions,  but  did  not  communicate  them  to  the  Ap- 
pellant. 

In  consequence  of  the  report  made  by  P.  Taylor  to 
M.  Smalls  Shears,  and  J.  Taylor,  they  wrote  the 
following  letter  to  the  Appellant : 

"  Sir,  39,  Lothhury,  June  6,  1825. 

"We  are  willing  to  purchase  your  property,  as 
offered  to  Mr.  Philip  Taylor,  and  to  sign  an  agree- 
ment to  that  effect  upon  the  following  terms,  vix. 
purchase-money  600,000/.  to  be  paid  as  under: — 
25,000/.  upon  signing  the  agreement;  200,000/.  on 
taking  possession  on  the  10th  October  next,  or  sooner 
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if  convenient  to  us;  100,000/.  on  the    10th  April       1838. 
1826;  100,000/.  on  the  10th  of  October;  100,000/.      ^^^ 
on  the    10th   April   1827;    75,000/.    on    the   10th  »• 

October  1827  ;    the  four   last   instalments  to  bear    and  otheia. 
interest  after  the  rate  of  5  per  cent,  per  annum,  from 
our  taking  possession  of  the  property ;  but  we  are  to 
have  the  option  of  paying  said  instalments,  or  any 
part  of  them,  at  an  earlier  period. 

"  This  proposal  is  made  by  us  under  a  complete 
understanding  that  you  will  afford  Mr.  P.  Taylor 
every  facility  to  ascertain  the  correctness  of  the  repre- 
sentations that  have  been  made  to  him  respecting 
this  property ;  at  the  same  time  we  beg  to  observe, 
that  although  we  consider  it  as  a  matter  of  regularity 
to  make  this  remark,  we  entertain  no  doubt  that 
the  facts  will  fully  confirm  all  that  we  have  heard : 
should  it  prove  otherwise  in  any  essential  point, 
this  offer  not  to  be  considered  as  binding  on  our 
part 

We  are,  Sir,  your  very  obedient  Servants, 

R.  Small,  J.  H.  Skearsj  and  J.  Taylor.'^ 


On  the  lOth  of  June  1825,  a  meeting  took  place  First  contract. 
between  the  said  three  Respondents,  together  with 
their  solicitor,  and  P.  Taylor  on  the  one  part,  and  the 
Appellant  with  his  solicitor,  and  Henri/  JameSy  on  the 
odier  part,  when  an  agreement  in  writing  was  drawn 
up  and  signed  by  the  Appellant  and  the  Respondents, 
in  substance  and  effect,  as  follows : — 

"  Memorandum  of  Agreement  made  the  lOth  day  of 
Jten^,  &c.  The  said  J.  A  ttwood  agrees  to  sell  to  the  said 
J.  Tayhyi\  J.  H.  Shears,  and  IL  Small,  and  the  said 
Taylor,  Shears,  and  Small  agree  to  purchase  of  the 
said  Attwood,  the  freehold  and  leasehold  estates,  iron 
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works,  collieries,  and  other  property  mentioiied  in 
the  schedule  herein-under  written,  for  the  price  of 
600,000  /.  to  be  paid  as  hereinafter  mentioned.  And 
it  is  hereby  agreed  that  the  sum  of  26,000  L  in  Ex- 
chequer bills  shall,  on  the  signing  of  this  agreement, 
be  paid  by  the  said  /.  Taylor^  Shears^  and  SauUt^ 
into  the  hands  of  Messrs.  Hoare  <$*  Co.  banken,  to  die 
joint  account  of  the  said  Taylor,  Shears,  Small,  and 
Atiwoodj  by  way  of  deposit;  which  bills  are  to  be 
paid  over  to  Attwood^  on  giving  possession  as  herein* 
after  mentioned.  And  J.  Taylor,  Shears,  and  SmaXL 
agree  to  pay  Attwood  the  further  sum  of  200,000/1  on 
the  1st  of  October  next,  and  Attwood  agrees,  on 
payment  thereof,  and  on  the  titles  being  accepted^  to 
give  full  and  complete  possession  unto  J.  Taghr, 
Shears,  and  SmaU ;  and  at  the  same  time,  if  required, 
to  convey,  &c.  to  trustees,  to  secure  the  residue  of  the 
purchase-money  and  interest,  by  the  instalments  herein* 
afi;er  mentioned,  and  subject  thereto,  in  trust  for  the 
purchasers,  and  Attwood  agrees  on  his  part  within 
one  month  to  deliver  to  the  said  Taylor,  Shears^  and 
Small  an  abstract  of  title  to  the  property,  and  to 
deduce  a  good  title  thereto,  with  such  exceptions, 
nevertheless  as  are  stated  in  the  schedule  to  this 
agreement,  and  except  that  he  shall  not  be  required 
to  show  the  lessors'  title  to  the  leasehold  property  or 
their  leasing  powers.  And  Taylor,  Shears,  and 
Snuill  agree  to  pay  to  Attwood  the  residue  of  the 
purchase-money  by  the  following  instalments : — ^viSi 
100,000/.  on  the  16th  April  1826;  100,000/.  on 
the  16th  October  1826;  100,000/.  on  the  15th 
ilpn7l827;  and  76,000  on  the  15th  October  \%21\ 
with  interest  for  the  same  sums,  at  6  per  cent.,  to  be 
reckoned  from  the  1st  of  October  next  until  the  day 


CASES  IN  THE  HOUSE  OF  LORDS. 


241 


of  payment  thereof;  such  interest  to  be  paid  by 
equal  half  yearly  payments,  and  to  be  secured  by  the 
joint  and  several  bond  of  the  said  Taylor,  Shears, 
and  Small ;  and  they  agree  to  purchase  and  pay  for 
by  a  bill,  at  two  months'  date,  the  following  property 
at  the  time  of  taking  possession,  viz.  materials  of  a 
steam-engine,  the  debts  due  from  the  contractors  and 
workmen  employed  on  the  property,  the  stock  of  pig 
iron,  refined  metal,  blooms,  rods,  bars ;  the  stock  of 
steel,  ropes,  chains,  &c.;  the  canal  boats,  &c.;  the 
ironstone  at  Dudley  Wood,  Netherton,  and  Wolver- 
hampton,  &c/' 

The  schedule  to  which  the  agreement  referred  was 
to  the  .following  effect : 

'^  Comgreaves  estate  consists  of  mansion  house,  gar- 
dens, and  outbuildings,  plantations,  &c.  in  the  occu- 
pation of  J.  Attwood  and  his  under  tenants,  com- 
prising about  250  acres,  with  the  timber  growing 
thereon,  in  the  several  parishes  of  Rowley  Regis, 
Staffordshire ;  and  Dudley,  Worcestershire ;  and  the 
township  of  Oradley,  in  the  same  county,  247  acres 
of  which  are  freehold,  and  two  acres  or  thereabouts 
copyhold.  The  purchasers  will  not  be  entitled  to 
the  minerals  in  44  acres  of  the  freehold  land,  such 
land  having  been  acquired  under  an  Inclosure  Act, 
with  a  reservation  of  the  minerals  to  the  lord  of  the 
manor.  It  is,  however,  understood  that  the  land, 
under  which  the  purchasers  shall  be  entitled  to 
recover  the  minerals,  shall  not  be  less  than  200 
acres,  including  the  part  already  worked.  J.  Attwood 
will  not  undertake  to  make  out  a  marketable  title  to 
pieces  of  land  situate  in  Rowley  Regis,  containing 
about  nine  acres ;  nor  to  one  acre  three  rods  in  the 
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parish  of  Dudley ^  being  an  allotment  under  an  In- 
closure  Act ;  but  in  case  he  shall  not  be  able  to  make 
out  Buch  a  title,  he  will  enter  into  an  unqualified 
covenant  to  the  purchasers  for  quiet  enjoyment,  &c 

'*  Late  Banks's  Furnaces. — ^This  property  comprises 
two  blast  furnaces,  refinery,  engine,  and  buildings, 
held  under  Lord  Dudley^  on  lease  or  agreement  ix 
a  lease  of  which  seven  years  are  unexpired^  subject 
to  a  rent  of  350/.  per  annum. 

"  Dudley  Wood  or  Netherton  Iron  works. — ^This 
property  consists  of  11  acres,  on  which  four  blast 
furnaces,  two  refineries,  steam-engine,  and  sundry 
tenements  and  buildings  have  been  erected ;  also  the 
coal  and  ironstone  mines,  comprising  234  acres,  sub- 
ject to  such  several  surface  and  other  rents  and  roy« 
aides  as  are  now  paid  by  J.  Attwood  for  the  same; 
all  which  premises  are  held  under  Lord  Dudley  by 
J.  A  ttwood  as  tenant  at  will. 

"  TFb/t;erAa9itp<(>ncolliery«^-This  property  consists  of 
71  acres  of  coal  and  ironstone  mines,  in  the  town* 
ship  of  Wolverhampton,  with  the  buildings  tbereoDy 
held  on  a  lease  for  a  term,  whereof  three  years  are 
unexpired,  with  a  covenant  to  renew  for  a  further 
term  of  21  years  under  Lord  Darlington^  subject  to 
the  rents  and  royalties  thereby  reserved;  sdso  16 
acres  of  coal  and  ironstone  mine,  of  which  a  lease 
has  been  agreed  to  be  granted  by  Lord  DarUngUm^ 
for  a  term  not  less  than  14  years,  subject  to  such 
rent  and  royalties  as  are  agreed  to  be  paid  by  /• 
A  ttwood ;  also  all  his  interest  in  the  wharf  or  basin 
at  Woherhampton ;  and  the  buildings,  plants  steam- 
engines,  implements  of  trade,  &c.  necessary  for  car- 
rying on  the  iron  and  steel  trade,  which  are  upon,  or 
connected  with,  the   foregoing  works  and  collieries. 
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or  snch  of  them  as  belong  to  J.  Attwood^  are  included       1 858. 
in  thiB  purchase.  Attwoo» 

Signed  by  John  Attwood^  John   Taylor j  James      ^^^'^^ 
Henry  Shears,  and  Robert  Small;  and  witnessed  by    andotbers* 
Phillip  Martmeau  and  Thomas  Hewitt'* 

The  Appellant  having  learnt,  prior  to  the  title  to 
the  estate  being  finally  approved,  that  the  said  three 
JUspondents  and  the  other  directors  of  the  partner- 
ship were  desirous  to  make  a  report  to  the  members 
thereof,  which  should  include  the  mention  of  the 
purchase  of  this  property,  wrote  to  the  Respondent 
SmaUj  objecting  thereto,  and  reminding  him  of  the 
stipulation  of  secrecy  into  which  they  entered  until  Stipulation  for 
the  title  should  be  accepted.  Mr.  Small  wrote  to  '®^'^^' 
faim  in  reply,  on  the  19th  of  August  1825,  under- 
taking to  delay  the  Report  until  he  might  ascertain 
fimn  his  solicitors  that  the  title  was  approved  of ;  and 
in  four  days  after,  he  again  wrote  to  the  Appellant, 
ts  follows: — ^**  We  have  this  day  {August  28d)  been 
informed  by  our  solicitors,  that  they  have  gone 
through  the  abstracts,  and  as  they  find  no  difficulties, 
except  such  as  can  very  easily  be  removed  by  you, 
we  do  not  longer  trespass  on  the  patience  of  our 
proprietors ;  and  feeling  assured  of  your  concurrence, 
we  are  now  making  the  necessary  arrangements  for 
circulating  the  report  by  to-morrow's  post,^ 

That  Report,  entitled  "  British  Iron  Company. —  The  Directors' 
Beport  of  the  Directors,"  was  published  on  the  24th  Compai^/  * 
of  August ;  it  began  thus : — "  During  the  time  for 
negotiating  for  the  various  mineral  estates  which  the 
directors  have  thought  it  important  to  secure  for  the 
company,  they  have  been  under  the  painful  neces- 
sity of  remaining  silent  as  to  the  steps  they  were 
taking,    at  the  same   time   that  they  were  calling 
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upon  the  proprietors  for  instalments.  The  prudentiai 
reasons  for  this  course  of  proceeding  being  now  re^ 
moved,  they  take  the  earliest  opportunity  of  briefly 
stating  the  most  interesting  facts  connected  with  the 
undertaking  in  which  they  are  engaged,  by  present- 
ing to  the  proprietors  the  following  report."  After 
describing  the  mineral  property  and  works  obtained 
by  the  directors  for  the  company  at  Abersychan  and 
Aherystwith  in  Monmouthshire,  NeaU  Vale  in  Gla- 
morganskire,  and  Ruabon  and  New  Bridge^  in  Nortk 
IVahsj  they  speak  of  Dudley  Wood  as  follows : — "  An 
offer  having  been  made  to  the  directors  of  one  of  the 
largest  and  most  celebrated  iron  and  steel  works,  situ- 
ated at  Dudley  Wood  in  Stqffordshirey  a  treaty  was 
concluded  for  the  same,  after  the  nature  and  capacity 
of  the  works  had  been  fully  investigated*  At  present 
there  are  six  blast  furnaces  in  full  activity,  produdDg 
360  tons  of  pig  iron  per  week ;  these  are  supplied 
with  coal  and  ironstone  from  leasehold  property  at 
a  moderate  charge ;  but  the  proprietor  having  sank 
to  a  bed  of  coal,  30  feet  in  thickness^  extending  un- 
der 205  acres  of  his  freehold  property,  with  the  usual 
courses  of  ironstone,  lately  commenced  the  eiecti«D 
of  two  additional  furnaces,  and  proposed  ultimatdy 
to  make  the  total  number  1 0  furnaces,  for  the  work- 
ing  of  which  there  exists  an  ample  supply  of  coal 
and  ironstone  for  a  long  period  of  years.  Pits  are 
already  sunk,  and  steam-engines  erected  for  raising 
coal  to  any  extent  that  may  be  required  ;  and  a  new 
and  excellent  line  of  railroad  is  laid  from  the  colliery 
to  the  works.  The  under  ground  workings  being 
totally  free  from  water  and  fire-damp,  this  coal  is 
raised  at  a  low  price,  not  exceeding  3  5.  8^.  per  tan 
for  large  furnace  coal>  even  at  the  present  rate  of 


CASES  m  THE  HOUSE  OF  LORDS.  ^5 

'Wages,  although  11 5.  6d.  per  ton   and  upwards  is       isss. 
paid  for  the  same  quantity  at  many  of  the  surround-     attwo^ 
ing  iron  works.     Upon  the  freehold    property  are       ^'. 
forges  and  rolling  mills  capable  of  manufacturing    and  otiieTs. 
aoo  tons  of  bar  and  rod  iron  per  week,  which  iron  is 
In  the  greatest  estimation,  the  greater  part  of  it  being 
consumed  hy  the  manufacturers  in  the  immediate 
vicinity.     The  steel  works  are  now  producing  20  tons 
xff  cast  and  wrought  steel  per  week,  which  is  well 
Icnown  to  be  of  the  best   quality  brought  into  the 
market.** 

On  the  28th  of  August  1826,  the  Respondent, 
J.  Taylor,  accompanied  by  P.  Taylor,  went  to  Com' 
preaveSj  and  examined  the  estate,  mines  and  works. 
On  the  26th  of  September ,  P.  Taylor  again  went  to  P.  Tt^lor 
Cemgreaves,  in  the  anticipation  of  the  agreement  ^rtaJeu 
being  carried  into  effect,  and  thenceforth  to  reside 
there  as  superintendent  of  the  works,  and  on  the  next 
day  he  i«rrote  to  R.  Small  a  letter,  part  of  which  was 
as  follows : — ^*  Mr.  Attwood  is  just  about  to  depart  for 
lAmdon,  when  I  hope  he  will  find  all  nearly  prepared 
for  him.  I  am  quite  satisfied  that  we  are  in  safe  hands, 
as  to  the  taking  the  stock,  and  that  the  scale  will 
rather  (by  his  wish)  turn  in  our  favour.'^  "  There  is 
plenty  of  money  to  be  made  from  what  we  have 
bought,  and  a  little  time  will  bring  the  iron  trade  right 
again.^  In  another  letter,  written  by  P.  Taylor,  on 
the  30th  of  September,  to  R.  Small,  Shears,  and  J. 
Taylor,  he  answers  an  inquiry  made  by  Mr.  Malton, 
one  of  their  solicitors,  respecting  Mr.  Attwood! s  right 
to  the  minerals  under  certain  pieces  of  land  comprised 
ia  the  agreement.  "  The  Directors,"  Mr.  Malton  in- 
quires, "  wish  to  be  informed,  by  return  of  post,  whether  Defect  m 
vou  consider  the  want  of  those  minerals  of  so  much  con-  ^''»<'«^« 

•^  .  titles. 

sequence  as  to  give  up  the  contract,  or  as  a  matter  for 
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pecuniary  compensation ;  and  if  so,  what  would  be  the 
amount  of  such  compensation.  It  is  not  that  a  com- 
pensation is  now  to  be  taken,  but  we  wish  to  know  to 
what  extent  we  ought  to  have  money  impounded  for  ulti- 
mate indemnity."  Mr.  P.  Taylor j  ito  his  answer,  wiitm, 
^*  The  affair  is  an  important  one,  not  only  as  to  amounti 
but  as  to  the  mode  in  which  our  treaty  is  concluded 
with  Mr.  Attwood^  and  I  should  regret  that  mefe 
technical  difficulties  disturbed  the  good  feelings  <tf  the 
parties,  the  maintaining  of  which  is  important  to  our 
well-doing."  He  then  refers  to  part  of  the  ^^reement 
in  which  Mr.  Attwood  stipulated  not  to  be  required  to 
make  a  good  title  to  certain  pieces  of  land,  but  in  case 
he  should  not  be  able  to  make  such  title,  that  he  would 
enter  into  a  covenant  for  quiet  enjoyment  (6);  and  Mr. 
P.  Taylor  J  after  observing  that  such  stipulation  antici- 
pated the  difficulty  stated  by  Mr.  MaUofh  proceeds 
thus : — ^^  If  the  only  difficulty  is  that  the  title  is  not 
marketable,  but  good  to  hold,  I  should  think  Mr.  Att^ 
wood's  covenant  for  quiet  possession  good,  and  if 
security  for  the  performance  is  required,  I  should  say 
the  amount  ought  to  be  1,500  /.  per  acre  at  least,  as  we 
may  place  plant  on  the  questionable  property,  &c.  I 
hope  and  trust  that  no  difficulties  will  arise  that  can- 
not be  pleasantly  got  over ;  but  such  points  ought  to 
have  been  submitted  to  me  before  the  80th  of  Septem^ 
her  J  the  agreement  having  been  made  on  the  10th  of 
June.  We  are  proceeding  with  the  stock-taking,  and 
I  am  certain  it  will  be  honestly  done,"  &c.  I  have 
gone  through  the  iron  and  steel  ledgers  for  the  last 
year,  and  I  am  much  pleased  with  their  appearance. 
The  connexion  is  a  good  one ;  good  prices,  steady  cus- 
tomers, no  deductions,  allowance,  or  the  like ;  no  bid 
debts,  and  short  credits.     The  connexion  in  the  steel 

(Jb)   Vide  supra,  p.  242, 
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trade  may  be  considerably  extended  by  a  little  exer-        18S8. 
tion.    Nothing  has  been  pushed  or  forced  in  this  con-  ^^ 

^sern,''  &c«  v. 

In  consequence  of  some  delay  and  difficulty  having  andothen. 
ooeurred  in  respect  of  the  Appellant's  titles,  a  supple- 
mental  agreement  was  entered  into  and  drawn  up  in  tract. 
writing  on  the  Ist  of  October  1825,  but  was  not  then 
signed,  on  account  of  the  absence  of  J.  Taylor  from 
jAmdon.  This  second  agreement,  between  the  same 
parties,  recited  the  first,  and  that  in  pursuance  thereof 
{t6,000/.  in  Exchequer  Bills  were  paid  in  the  manner 
therein  mentioned,  and  several  abstracts  of  titles  to 
the  freehold,  leasehold,  and  other  estates,  proposed  by 
JLttwood  to  be  sold,  were  delivered  by  his  solicitors  to 
thesolicitoraof  R.  SmalU  Shears j  and  J.  Taylor^  and 
were  in  a  course  of  investigation,  and  certain  objections 
were  taken  to  them,  some  of  which  remainei  to  be 
explained ;  and  after  further  reciting  that  the  time  had 
arrived  for  payment  of  the  sum  of  200,000/.,  and  for 
delivery  of  the  said  Exchequer  Bills  to  Attwood^ — and 
had  his  titles  to  the  premises  been,  as  had  been  at  first 
expected,  in  a  state  fit  for  acceptance  by  the  pur- 
chasers, the  time  would  also  have  arrived  for  giving 
them  possession  of  the  property, — and  that,  in  conse- 
quence of  the  then  state  of  the  titles,  it  had  been  agreed 
that  the  first  agreement  should  be  varied,  this  agree* 
ment  witnessed  that,  upon  the  delivery  of  the  said 
Exchequer  Bills,  and  payment  of  the  eaid  sum  of 
lM>0,000f.  to  Attwood,  in  addition  to  any  other  pay* 
ments  required  to  be  made  by  the  said  recited  agree- 
ment on  delivery  of  possession,  J*  Taylor^  Shears^  and 
R.  Smallf  should  be  let  into  possession,  for  their  own 
benefit,  of  so  much  of  the  said  several  estates  and  pro- 
perty as  were  then  in  the  actual  occupation  of  Attwood^ 
and  into  the  receipt  of  the  rents  and  profits  of  the 
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residue  thereof,  without  such  possession  neverthdess, 
when  taken,  being,  or  being  deemed  or  considered  by 
Attwood  as  an  acceptance  of  the  titles,  or  as  an  aban- 
donment on  the  part  of^.  Taylor^  Shears^  and  R.SnuM, 
of  their  right  to  have  all  valid  objections  to  the  titles 
removed,  and  all  defective  evidence  supplied  by,  or  at 
the  expense  of,  Attwood.  And  Attwood  fiirther  agreed, 
that  he,  or  his  heirs,  executors,  &c.,  should  proceed  to 
remove  all  valid  objections  to  the  titles,  &c.  And  it 
was  further  agreed,  that  instead  of  the  said  instalment 
of  75,000  Z.  being  paid  on  the  15th  day  of  October 
1827,  the  same  should  be  left  on  the  security  of  Uie 
estates  and  property,  at  interest  at  four  and  a  half  jper 
cent  J  payable  half-yearly,  and  by  way  of  mortgage,  to 
Attwoodf  with  a  covenant  to  pay  the  same,  as  well 
principal  as  interest,  and  to  continue  for  14  yean 
from  tiie  15th  of  October  1837.  The  agreement  then 
provided  for  the  further  withholding  the  75,000  /•  after 
the  expiration  of  14  years,  on  the  event  of  any  valid 
objection  still  remaining  to  the  titles,  and  for  the  in- 
demnification of  the  purchasers  for  any  loss  by  reascm 
of  any  such  defect  of  title ;  but  the  other  instalments 
of  the  purchase-money  were  to  be  paid  as  provided  for 
by  the  first  agreement,  which  was  to  be  observed  and 
performed  in  all  respects,  save  and  except  so  &r  as  it 
was  varied  by  these  presents. 

Mr.  P.  Taylor  having  been  informed  by  Mr.  Att" 
woodf  who  returned  to  Comgreaves  on  the  2d  d 
October,  of  his  reason  for  not  executing  this  agree- 
ment, set  ofi*  next  day  for  Redruth,  in  ComwaUj  and 
while  at  Bristol,  on  his  way,  he  wrote  a  letter  to  R. 
Small.  The  following  extracts  explain  the  objects  of 
his  journey  : — "  Last  night,  at  about  nine  o'clock,  Mr. 
Attwood  returned  to  Corngreaves,  and  communicated 
to  me  what  had  taken  place  in  London.     I  confess 
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that  I  was  very  much  chagrined  by  our  arrangements  1838. 
at  the  works  being  broken  in  upon.  The  circulars 
were  ready  to  go  forth  this  morning,  and  to-morrow 
being  Quarter-day,  when  iron-masters  meet  their  cus- 
tomers, it  would  have  been  announced  that  we  had 
taken  the  works."  ^*  Looking  back  is,  however,  of  no 
use  now,  and  I  will  therefore  inform  you  that,  at  the 
earnest  desire  of  Mr.  Attwood^  and  prompted  by  my 
own  anxious  wish  to  do  all  in  my  power  for  the  inte- 
rest of  the  Company,  I  determined  to  set  off  imme- 
diately for  Redruthy  in  order  that  I  might  explain 
circumstances  to  my  brother,  and  either  get  him  to 
return  to  London^  or  send  you  a  regular  authority  to 
sign  the  agreement  in  his  behalf."  *^  I  will  just  re- 
mark, that  I  think  Mr.  Attwood' s  guarantee  quite 
ample  as  respects  X.  Littleton's  cl^im  to  the  minerals 
in  Cox's  land.  It  was  impossible  to  judge  of  the 
question  from  Mr.  Malton's  letter.  The  manorial 
lights  do  not,  in  this  case,  include  the  mineral,  but 
the  security  is  ample." 

On  the  10th  of    October  another   meeting  took  Attwood 
place  between  the  Appellant  and  R.  Small  and  Shears^  ded'witib  the 
when  a  power  of  attorney  was  produced,  to  enable  purchasers  as 

-  .1  1x1  xi         Directors  of 

them  to  execute  the  supplemental  agreement  on  be-  the  Company 
half  of  J.  Taylor ;  but  the  power  appearing  to  have 
been  executed  by  J.  Taylor^  as  one  of  the  directors 
of  the  British  Iron  Company,  the  Appellant  adhering 
to  his  former  resolution  of  not  treating  with  any  of 
them  as  directors  of  the  said  partnership,  again  re- 
fused to  execute  the  agreement,  as  appeared  from  the 
following  extract  of  a  letter  written  by  i2.  Small  to 
f^.  Taylor  J  on  the  same  day : — "  Here  we  have  been 
since  die  morning  at  10  o'clock,  waiting  the  lawyers 
from  that  time  till  one  o'clock,  when  they  came  with 
Mr.  Attwood.    We  have  read  over  the  deeds ;  had 
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J  S3  8.       the  cash  ready  to  pay  over;  and  when  we  came  to 

Attwooo     ^^  point,  Mr.  Attwaod  declines  taking  our  signature 

^         for  your  brother,  under  the  authority  he  has  given  us, 

and  otben.    &s  the  said  authority  alludes  to  the  BritUh  Iron  Com* 

pany/' 

On  the  12th  of  October ,  P.  Taylor  wrote  from 
Comgreaves  to  R.  Smalls  Shears^  and  «/.  Taylor^  a 
letter  in  which,  after  mentioning  the  arrival  of  AU-^ 
troo^  there  on  the  preceding  day,  and  other  matt»s 
not  material  to  be  stated  here,  he  says,  '*  My  hqpe 
certainly  was^  that  Mr.  Attwood  would  feel  disposed 
to  retrace  his  steps,  and  conclude  the  agreement  under 
the  written  authority  of  my  brother.      Although  I 
believe  he  might  have  been  urged  to  do  so,  still  I  feel 
a  doubt  as  to  the  propriety  of  my  following  this 
course,  not  knowing  how  far  such  a  result  would  meet 
your  wishes,  and  the  plans  of  your  legal  advisers." 
'^  I  confess  that  when  I  contrast  the  evils,  risks,  and 
expenses  which  have  been  and  are  going  on,  owing 
to  the  doubts  and  difficulties  brought  before  you,  with 
the  risks  arising  from  a  different  course  of  proceeding,  ■    \ 
I  must  deeply  regret  that  an  agreement  was  not  closed 
at  the  appointed  time,  under  the  indemnity  proposed. 
I  have  no  reason  whatever  for  any  change  of  opinion 
respecting  the  value  and  desirableness  of  this  property      ' 
to  the  British  Iron  Company.     The  facts,  which  have      ' 
recently  come  under  my  observation,  bear  out  tfas      "] 
representations  made   by  Mr.  Attwood*^     "I  have     ^ 
vrritten  to  hasten  Mr.  J.  Taylor's  return,  and  I  hqse 
you  will  soon  have  him  with  you.     Mr.  Attwood i^      < 
be  ready  to  meet  him.      I  will  take  such  steps  here      i 
as  will  prevent   our  sustaining  any  injury  at  th^ 
works,  which  are  now  getting  into  full  activity  (make 
on  Monday  35  tons  of  bars  and  rods).    The  price  of 
coals  keeps  up,  and  is  even  advancing." 
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On  the  same  day,  B.  Small  wrote  to  P.  Taylor  as 
follows: — "Mn  Attwood,  you  say,  is  with  you ;  and 
that  he  and  Mr.  James^  in  your  opinion,  regret  that 
this  new  objection  was  raised ;  were  that  really  the 
ease,  Mr.  Attwood  ought  to  have  made  the  due  apology 
for  trifling  with  us  in  the  way  he  has  done,  and  begged 
OS  to  go  on  with  the  completion  of  our  arrangements 
with  him ;  instead  of  this,  however,  he  appears  to  be 
satisfied  to  remain  in  quiet  possession,  and  makes  no 
demonstration  of  moving  forward  in  the  business. 
I  cannot  invite  him  to  town  to  complete,  as  I  can  do 
no  more  than  I  have  already  done,  and  all  along  have 
shown  every  readiness  to  do.     However  much  I  may 
r^ret  the  absence  of  your  brother,  as  one  of  the 
managing  directors  and  a  party  to  this  contract,  at 
this  most  important  period,  when  the  deeds  were  ready 
for  execution,  I  have  still  no  right  to  call  him  to 
town  under  all. these  circumstances.     However  much 
fraught  with  mischief  our  standing  still  here  for  the 
moment  may  be,  it  is  the  only  measure  which  can  be 
adopted  for  the  present,  and  neither  Mr.  Attwood  for 
himself,  nor  you  for  us,  suggest  even  a  hint  at  any 
remedy.   I  wrote  your  brother  fully  yesterday  morning, 
and  it  remains  to  be  seen  what  steps  he  may  take  or 
recommend  to  be  taken  in  this  unfortunate  business. 
If  any  loss  or  inconvenience  should  fall  on  Mr.  Att-^ 
woodj  he  l^as  himself  entirely  to  blame,  and  I  am 
quite  sure  he  will  unqualifiedly  allow  this.'*    "  You 
say,  both  parties  are  inflicting  most  serious  evils  on 
themselves  by  these  delays  ;  now  I  have  only  to  say 
to  this,  that  neither  Mr.  Shears  nor  I  can  by  any  pos- 
sibility be  considered  a  party  to  any  delay,  as  we  have 
all  along  been  quite  ready  to  perform  our  part  of  the 
contract,  and  the  delay  is  attributable  to  Mr.  Attwood 
alone,  and  not  to  us.'' 
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On  the  13th  of  October j  Mr.  Shears  wrote  to  P. 

Taylor  thus : — "  Mr.  Small  and  I  feel  assured  that  yoa 

have  remained  at  Comgreaves  with  the  best  intentions, 

but  we  should  have  been  glad  if  you  had  come  up  to 

have  been  present  at  the  meeting  of  directors  this  day,'^ 

*^  At  the  meeting  it  was  determined  that  the  solicitor! 

should  immediately  give  notice  to  Mr.  Attwood  to  com* 

plete  his  sale  on  or  before  the  1st  of  November^  or  that 

we  should  consider  the  contract  void,  and  expect  tbe  | 

repayment  of  our  deposit,  with  all  expenses.    By  thii 

course  we  are  advised  that  we  act  without  prejuctice  to 

our  right  as  to  any  insufficiency  of  title ;  and  the  time 

between  this  and  the  1st  of  November  will  admit  of 

the  directors  having  the  advantage  of  the  presence  of 

Mr.  J.  Taylor  and  yourself.     It  would  be  uncandBd: 

and  unmanly  in  one  not  to  state,  that  not  only  ^.  j 

world  out  of  doors  entertain  an  idea  that  we  have 

given,  or  agreed  to  give,  much  too  high  a  price  li^.j 

this  property,  but  that  many  of  our  directors  appetf 

to  entertain  the  same  idea ;  and  that  unfortunately  fiir 

our  comfort,  Mr.  Small  and  I,  in  spite  of  our  wirii  to 

entertain  a  contrary  opinion,  are  tainted  with  the  same 

statement.     I  trust  that  we  are  all  possessed  of  too 

high  a  sense  of  honour  to  think  of  cancelling  an  agree* 

ment  upon  a  mere  technical  difficulty  or  imperfectioOi 

and  acting  up  to  that  (although  we  were  advised  bf 

our  solicitors,  that  no  doubt  was  entertained  by  them 

that  we  could  get  out  of  the  contract  if  we  were  not 

disposed  to  fulfil  it),  we  were,  notwithstanding  yoa 

had  stated  your  opinion  that  some  mischief  might 

have  arisen  from  the  delay  of  the  last  week,  dete^ 

mined  to  make  good  the  purchase,  until  after  Mr.  AU^ 

wood's  refusal  to  execute  the  deed  on  Monday^  and  his 

declaration  that  he  would  not  do  so  until  Mr.  J.  Tayhr 

should  be  again  communicated  with ;  but  after  diat» 
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and  our  subsequently  stating  formally  to  him,  in  the        i838. 
presence  of  all  the  solicitors  and  Mr.  James,  that  if  he      '    '^^^^ 
did  not  execute  the  new  contract  upon  the  agreed  v- 

terms  of  indemnity,  we  considered  that  the  whole  ne-  and^thm. 
gotiation  would  fall  to  the  ground,  as  we  should  not 
thereafter  consider  ourselves  bound  in  honour,  and  our 
solicitors  advised  that  we  were  not  bound  in  law.  It 
would  be  worse  than  knight  errantry  in  us  not  to  let 
the  whole  affair  be  subject  to  revision  before  the 
directors.  We  have  therefore  particularly  to  beg  that 
you  will  not  give  any  direction  to,  or  make  any  com- 
munication  to  Mr.  Attwood  or  his  representatives,  in 
respect  of  the  property,  lest  it  should  be  capable  of 
being  construed  into  an  acceptance  of  the  title.  We 
presume  that  you  will  return  to  London^:  and  expect 
that  Mr.  J.  Taylor  will  also  very  shortly  be  here,  as 
soon  as  we  ascertain  which,  we  will  immediately  con- 
vene a  special  meeting  of  the  directors  to  meet  you. 
I  must  entreat  that  you  will  consider  that  we  are  all 
thoroughly  convinced  that  you  have  in  this,  as  in  all 
other  affairs  of  the  company,  done  what  you  consider 
to  be  for  the  best." 

On  the  20th  of  October y  the  Respondents,  R.  Small, 
Shears,  and  J.  Taylor,  proposed  to  the  Appellant,  by 
their  solicitor,  Mr.  Stevens,  that  if  the  Appellant  would 
waive  the  point  as  to  their  personal  responsibility, 
they  would  proceed  with  the  contract.  The  Appellant 
agreed  to  that  proposal  on  the  21st,  but  afterwards, 
on  the  same  day,  Mr.  Stevens,  accompanied  by  Mr. 
Fontardmt,  then  clerk   to  Messrs.   Martineau  and 
Malton,  waited  upon  the  Appellant,  and  in  the  pre- 
sence of  the  Respondent  James,  stated  that  some  of 
the  committee  of  directors  wished  it  to  be  ascertained 
whether  the  data  given  by  the  Appellant  to  P.  Taylor 
were  correct,  and  they  proposed  that  a  deputation  of 
directors  should  go  to  Corngreaves  for  the  purpose 
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1838.      of  examining  the  property  and  works,  and  making 
Attwooo    ®"^^^  inquiries  as  might  be  deemed  necessary.    The 
V.         Appellant  on  the  next  day  consented  to  that  proposal 
and  others,   also,  and  accordingly,  on  the  27th  of  October^  the 
Respondents,  R.  Small^  William  Leathley^  and  Stmart 
Sn  of  ?)i!^c-  J^onaldsan^  proceeded  to  Comgreaoes. 
tore  at  Coni^       The  data  above  mentioned  to  have  been  given  to 
^  P.  Taylor  by  the  Appellant,  to  ascertain  the  correct- 

ness of  which  the  deputation  was  sent,  were  state- 
ments written  by  P.  Taylor^  or  by  a  clerk  of  the 
company,  from  notes  of  verbal  communications  made 
to  him  from  time  to  time  by  Mr.  Attwaadj  and  from 
his  own  observations  on  the  property  and  works  while 
he  was  at  Camgreaves  in  July  1825.  These  state- 
ments were  transmitted  by  P.  Taylor  to  his  principals 
without  being  submitted  to  Mr.  Attwood.  He,  how- 
ever, admitted  their  general  correctness  as  estimates, 
but  whether  they  were  estimates  only,  or  statements 
of  actual  cost  of  manufacturing  iron  on  the  property 
for  a  particular  period,  was  one  of  the  main  questions 
in  the  cause,  in  which  they  were  referred  to  as  exMlit 
P.  T.  No.  1  (c),  being  the  first  of  a  series  of  papeis 


(c)  The  following  is  the  paper,  p.  T.  No.  1.  '^  Six  ftmaees  to  b«  ertctod  « Ifet 
freehold,  each  capable  of  makiog  from  50  to  00  tons  of  pig  Iron  per  wtA^  nj 
from  800  to  880:^ 

Tom.  Tons.  £,    s,  4, 

360  pigs  will  require    •    -  1^200  coals,  at  4 «.  all  charges    -        •    S40    0   0 
40  lots  in  refining. 

330  refined  metaly  requiring    9S0  ditto^atSi.      -       -       -        •    42    0  0 
30  lost  in  paddling. 

200  half  blooms    .    -    -    -  880  ditto,  at  3  s.      -       -       -        -    43  10  0 
0  loss  in  making  bar. 

381  finished  bar     -    -1 
18  if  in  roda    -    -    -I        loO  ditto, at  3 # .      -       -       •       -    M    8  0 

308  finished  rods    *    -J 

Fine  slack  for  two  engines  -  120  ditto,  at  2 «.       -       -        -        •>    12    0   0 

8,050  £.361  10   0 


s 
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furnished  by  Mr.  Phillip  Taylor.  The  deputation,  on 
arriving  at  Comgreaves^  with  the  assistance  of  Mr. 

Tons.ewti. 
''An  allowaiieefiir  icnpt  b  to  be  gWen  to  the  above  quantity 

ofrodylbr 6    10 

Ditto  of  ditto    ....    ditto    ...  ditto  of  bar  for    7      0 
MStoM  of  rodfly  at  162.  ia  4;M)82.and  Btooa  lOcwt.  scraps, 

at  8 {.is 58/., together 4^260    0    0 

181  tons  of  bar,  at  151.  is  4,215  /.  and  7  tons  scraps^  at  7  L 

ia  40  {.  together 4,86400 

£.  f.    (L 

Ijjboar  and  cliarges  on  pig   0  15  0  AYerage  cost  of  ironstone,  if  used  on 

Dftfeo    ditto   fbrflnfaig    -   0    3  0  the  freehold. 

Ditto    ditto   Ibige          -   0  18  0  l^Sd  Lord  Dudley      -  18f.  a  ton. 

Ditto    ditto   mm   -        -    0    6  9  l-3d  Lord  Darlington    10«.    - 

l-6d freehold      -        -  lit.    - 

1  17  9  

Oeoeral  ehoigea       -    0    7  8  84«. 

£.8    5    0  per  ton  on  bar.  Arerage  ll«.  4<t 

£.    f.    d. 

S/)60  tone  coals  as  abore  to  malca  860  tons  pi«^,  bar,  and  rods         -  861  10  0 
lylS5  toii  itonsloiie  (being  8  tons  8  ewta.  2  qrs.  to  each  ton  of  pig) 

arerage  cost,  lit.  6  cf.       -        - 646  17  7 

984  tons  limestone,  being  18 cwt    ditto        ditto      7s.  Sd.        •  117    8  0 

Genecal  eharges,  labour,  kc.  on  281  tons  bar,  or  263  of  rods,  at  45«.    591  15  0 

£.1,717  10    6 

£.     f.    d,      £,,    $.   d. 

8akamowitof203tonsrods,at  I6i.   -       •       -    4,260    0    0 

Total  cost  .    -    -    1,717  10    6      profit 

2,542    9    6 

Sole  amount  of  281  tons  bar,  at  15/.     .        •       -    4,264    0    0 

Totid  cost  -    -    •    1,717  10    6      profit 

S/>42    9    6 

Upon  tlie  freehold  property  there  is  a  complete  work  for  mannlhetartng  steel, 
eu— iatlntt  of  conyerting  furnaces,  cast  steel  furnaces,  and  forge,  capable  of  pro- 
dneing  20  tons  of  cast  and  wrought  steel  per  week.  The  steel  made  at  these 
works  has  always  maintained  a  high  character,  and  this  branch  is  capable  of 
eoosiderable  exteoaiott.  Hie  atefige  profit  on  converting  and  mamdkcturtng  is 
about  10{.  per  ton,  and  there  is  no  great  reason  to  i^preiiend  any  oomiderable 
reinetion  in  profit,  as  the  price  of  steel  has  not  been  proportionably  radtieed  with 
the  priee  of  roreign  iron. 

Say  20   tons  steel  produces  each  week  at  10  /.  profit 
50  weeks. 

1,000  at 
10 

10,000  profit  per  annum. 
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1838. 

^^ — V — ' 

Attwood 

V. 

Small 
aodotben. 


HarrisoUj  Mr.  Morrison^  and  Mr.  Brunton^  all  scien- 
tific men,  and   of  practical   experience  in  mining 


'"Theabore  statements  hare  been  made  out  upon  data  as  to  the  eoit  of  mtnidi 
and  charges,  which  considerably  exceed  the  actnal  costs  and  ehazges  aa  riHwi 
by  the  books  kept  at  the  works.  Thus  3  tons  6  cwts.  8  qrs.  18  Iba.  of  eoals  ns 
aUowed  to  each  ton  of  pig  iron,  amounting  to  the  weekly  sum  of  8401.,  tat  ttt 
quantity  actually  used  is  2  tons  16  cwts.  3  qrs.  being  a  we^y  ebaige  of 

£.808 


Say    37   per 
or       fiO 


The  same  applies  to  the  six  furnaces  on  the  freehold 


1|860 
-    1,360 

£.8,700 


18  ewt  of  limestone  are  supposed  to  be  required  to  each  toa  of  pi|^ 
the  books  show  the  actual  consumption  10  cwt.  3  qrs.  8  lbs.,  making  a  < 

£.  47   per  week  on  the  coat  of  that  artidt 
or     50 

£.SS,850  per  annum. 

8,360  same  diffierenee  as  leaaehold. 

£.4,700 

The  charge  of  labour  for  making  pig  iron  is  stated  at  16  #.,  whereaa  tha  avenge 
charge,  according  to  the  books,  is  ld«.  Ofd. 

There  are  six  furnaces  on  the  leasehold  property,  making  300  tone  pig  fm 
week. 

The  10  yard  coal  is  worked  out,  but  a  considerable  quantity  of  ironstoae  is 
raised  upon  it,  costing,  with  all  charges,  12  «.  a  ton. 

The  furnace  coal  required  is  at  present  supplied  by  Lord  Dudley,  at  tlia  nte 
of  9  s,  per  ton. 

The  six  furnaces  require  to  make  360  tons  a  week 

l,200tonscoa]s,  atOf.  4^ -  660    0  0 

1,126  ironstone      lit.  6ef. •  646  17  6 

324  limestone       6«.  9d. -  100    7  0 

-   General  charges  on  360  tons,  16 «.         .       .       -       .  •  970    0  0 

£.1/186  4  e 

260  tons  of  this  pig  are  converted  into  bar  at  the  mill  on  the  free- 
hold, making  200  tons,  selling  for  16  {.       ....   £.3,800    0  0 
100  tons  are  sold  as  pig,  for  8  2. 10 «. 860    0  0 

£.4,060    0   0 
Charges  for  making  200  tons  bar,  30 «.         .....    300    0   0 

£.3,760    0   0 
Charges  on  the  360  tons  pig,  as  above       .....    \jEM    4   6 

On  making  10,000  tons  bar  and  5,000  tons  pig,  the  profit  at  16  Z., 
and8M0«.  is,  perweek £.8,168  16   6 
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operations,  devoted  the  greater  part  of  two  days  on 
that  estate  to  the  examination  of  the  property,  and  of 
the  books  of  account  kept  by  the  Appellant,  and  they 
had  produced  to  them  the  ledger  yield  accounts,  and 
furnace  stock  books  of  James  and  Matthias  Attwood 
at  the  Dudley  tVood  works  for  the  nine  years  ending 
1821.  While  they  were  discussing  these  accounts 
in  Mr.  Attwood's  drawing-room,  he  and  Henry  James 
and  Richard  Edwards,  his  clerk,  from  the  next  room, 
iupplied  other  statements  in  writing  by  way  of  expla- 
nation of  the  P.  T.  papers.  These  explanatory  state- 
ments, with  observations  on  them  by  the  deputation, 
were  also  exhibits  in  the  cause,  and  they  were  referred 
to  as  the  Z>.  papers,  meaning  the  deputation  papers, 
numbered  1  to  12  (rf). 

The   deputation   on  the  evening  of  the  28th  of 


£.  108,1 8d  16 
93,188  15 
78,188  16 
68,188  16 
48,188  15 
33^88  16 


0 
0 
0 
0 
0 
0 


"  Calculations  made  by  the  said  Philip  Taylor,  from  the   foregoing  state- 
its,  which  were  marked  by  the  said  defendant,  John  Atttoood,  as  hereinbefore 
meoUooed: 

Thus  10,000  tons  of  bar,  and  6,000  tons  of  pig, 
at  16  L  and  8  2.  lOi.  give  an  annual  profit  of 

at  £.15  and  £.7  10*.  - 
at  14  -  6  10*.  . 
at  13  -  6  lOs,  - 
at  12  -  4  10«.  - 
at      11    -       3  10«.    - 

It  must  be  obsenred,  that  a  reduction  in  the  price  of  iron  is  attended  with  a 
reduction  in  the  charges  of  making,  and  in  the  cost  of  raising  materials. 

Philip  Taylor:* 

(d)  Tlie  following  are  some  of  the  D.  Papers  made  to  explain  and  verify  P.  T. 
No.  1.  Several  notes  added  by  the  deputation,  are  omitted  here;  they  are  men- 
tSoned  in  the  judgments. 

June  6th,  1826. 

«  J).  I. — Cost  of  making  360  Tons  of  Forge  Pig  Iron,  at  the  Dudley  Wood  and 

Netherton  Furnaces. 

£.   *.    d. 
1,170  IVma  of  coal,  average  price  at  0«.  6£{.  a  ton  -        -        -    660  17    6 
--                                -'                  -        -        -    664    8    0 


lyOOS  Tons  of  ironstone    - 
\  Wolverhampton  - 
I  Dudley  Wood    - 
243  Tons  of  limestone  - 
QeBnenl  charges    - 


Ui.Qd. 

Qt.Q^d. 
12 

It.  2d,  - 
14«.0</. 


t.Q^d.\ 
s.^id.J     " 


87     1     6 
262    0    0 


An  WOOD 

V, 

Small 
and  others. 


Cost perton    -    -    -42.Of.dcI. 


£.1,444    7    0 


VOL*  VI. 


s 
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1838. 
* — ^. — ' 

Attwood 

V. 
SlfAXL 

and  others. 


October  left  Comgreaves  for  Birmingham^  whence  on 
the  29th  they  sent  the  following  paper  to  P.  Taylor^ 
who  remained  at  Comgreaves : — 

*^  Qu.  1,170  tons  of  coals  used  in  making  360  tons  of 
pig  iron ;  does  this  include  what  is  required  for  the 
steam-engine,  and  for  calcining  the  ironstone  ? 

"  Eight  accounts,  marked  No.  1  to  8,  are  left  with 
Mr.  Taylor ;  Mr.  Brunton  and  Mr.  Taylor  will  ex- 
amine the  same. 

*^  Mr.  Taylor  will  send  up  the  account  of  the  recent 
production  of  the  fiimaces,  say  from  1st  October  1824, 
to  1st  October  1826. 

'*  Qu.  Mr.  Toy 2or  states  a  considerable  saving  in  the 
quantity  of  coal  used  in  making  a  ton  of  pig  iron ; 


D.  3.--Co8tofCoalat  Com^reoMi.    3fi^  28th,  182& 

Expenses,  per  Ton,  in  getting,  raising,  and  delirering  Coal  and  Slack  at  the 

Iron  WorlLS  at  Comgreavet. 

Coal 8#.  8tf.  pertoa. 

Rough,  slack,  and  Inmps     .......  2#.  9<l 

Slack ls.Qd. 

Sngiaeers and machine^nan, arerage  .       •        -       •       .  Oi.  Hd, 

June  eth,  1826. 

2).  9d — Cost  of  making  300  TV>ns  of  Fbnre  Pig  Iron  at  Camgreavet  Iron 

Works.'' 

£.  f.  d. 

1,170  Tonsof  coal,  at4«.  per  ton         ••.*.«    ^34  q    q 

1,008  Tons  of  ironstone,  at  10 «.  -        ......    504  0    0 

270  Tons  of  limestone,  at  7  «.  6  <2.     ......    loi  5    Q 

Wages, &c. 252  00 

Cost  per  ton,  3Z.  Of.  71  li.    -    -    -£.1,091    5    0 


It  is  not  necessary  to  set  forth  the  remaining  papers  at  length. 

D.  4.  was  an  account  of  pig  iron  made  bj  the  four  furnaces  at  IhtdUy  Wood 
in  1818.  (This  paper  was  not  furnished  by  the  Appellant,  but  was  drawn  up  by 
Hr.  Leatldey,  from  the  furnace  work  book  of  J.  and  JIf.  Attwood.) 

D.  5  and  6,  both  dated  June  6th,  1825,  were  accounts  of  the  costs  of  maUag 
merchant  bar  and  rod  iron  at  Comgreavei  iron  works. 

D,  7,  dated  28th  May,  and  D  .8,  dated  September  aoth,  1826,  were  statemeDta 
of  the  costs  of  getting  Wolverhampton  ironstone  and  coal. 

/>.  9  and  10,  dated  28th  of  May  1825,  were  accounts  of  expenses  of  gettioQ^ 
ironstone,  coal,  and  limestone  at  Dudley  Wood  and  Netherton ;  and  D.  11  and 
12,  of  the  same  date,  were  accounts  of  the  expenses  of  nukVin^  merchant  bar  Irao 
and  rods  per  ton. 
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« 


« 


1838. 
Attwooo 

V. 

Small 
and  oiheiB, 


8ay  between  that  stated  to  be  allowed,  and  the  quan- 
tity actually  used  ? 

Quantity  allowed,  3  tons,  6  cwt.  2  qrs.  18  lbs. 
Quantity  actually  used  only  2  tons,  1 6  cwt.  2  qrs., 
making  a  weekly  saving  of  37  /.,  or  1,850  L  per  annum 
on  the  six  furnaces,  and  the  same  on  the  freehold. 

"  We  find  the  quantity  actually  used,  from  the 
account  taken  from  the  books  for  a  period  of  11 
years,  to  be  3  tons,  4  cwt.  2  qrs.  9  lbs. 

*'  Mr.  Taylor  states  the  limestone  used  to  be  10  tons, 
3  cwt.  8  qrs.,  whereas  we  find  from  the  books  the 
quantity  used  to  be  13  cwt.  20  lbs." 

In  reply  to  these  queries,  P.  Taylor  wrote  on  the 
following  day  to  R.  Small  a  letter,  from  which  the 
following  is  an  extract:—*^  Since  you  left  me  I  have 
been  constantly  engaged  in  examining  Mr.  AtttoootTs 
books,  and  in  comparing  the  statements,  which  he 
has  exhibited,  with  them.  There  are  still  some  points 
which  I  have  not  yet  fully  gone  through,  but  shall  be 
able  to  finish  all,  so  as  to  leave  this  place  to-morrow 
evening.  I  may  observe  generally,  that  although  it 
would  not  be  safe  or  prudent  to  estimate  profits  upon 
the  close  calculations  which  Mr.  Attwood  has  recently 
exhibited  to  confirm  the  statements  he  made  at  the 
time  of  his  agreement  for  the  sale  of  his  property, 
still  that  these  appear  to  me  unquestionably  to  prove, 
that  the  data  which  he  gave  us  at  the  time  of  the 
contract  were  more  favourable  to  the  buyer  than  the 
seller." 

The  deputation,  on  their  return  to  London^  made  The  Deputa^ 
the  following  report  to  the  directors,  dated  the  3rd  of  fte*ifc^'^ 
November  1825 : — "  Having,  in  accordance  with  the  ^^• 
resolution  of  the  Board  of  Directors  of  the  British 
Iron  Company,  on  Tuesday  the  25th  ultimo,  proceeded 
to  Dudley  Wood  and  ComgreaveSy  and,  assisted  by 

S  2 


contract. 
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1838.       Mr.  Brunton  and  others,  having  with  every  diligence 

attwood     ^^^  attention  of  which  we  are  capable  examined  the 

V*  books  and  other  documents  submitted  to  us  by  Mr. 

Small 

and  others.  Attwoodj  wc  havc  comc  to  the  conclusion  that,  in  a 
comparison  with  the  paper  which  purports  to  contain 
the  principles  and  calculations,  on  which  tlie  n^otia- 
tion  was  originally  founded,  Mr.  Attwood  has  sub- 
stantially redeemed  the  pledge  he  had  given,  rf 
proving  that  the  information  upon  which  the  ma- 
naging Directors  concluded  their  contract  with  him 
is  correct  and  well-founded.  S.  Donaldson^  W. 
Leathlej/y  R.  Smally  Chairman." 
Third  nod  final      Some  objections  were  still  made  by  the  purchasers 

to  complete  the  contract,  but  on  the  Appellant  con- 
senting to  a  reduction  of  50,000/.  from  the  price  fint 
agreed  on,  and  to  release  them  from  personal  liability, 
they  entered  into  a  third  agreement  with  him  on  the 
4th  of  November^  and  the  same  was  endorsed  on  the 
second  agreement  before-mentioned,  and  was  as  fol- 
lows : — "  Whereas,  since  the  within  written  mema- 
randum  of  agreement  was  prepared  and  perfected 
ready  for  execution  by  the  said  several  parties,  bat 
before  the  execution  of  the  same  by  them,  it  hath  for 
divers  good  causes  been  agreed  to  vary  and  alter  the 
same,  and  also  the  therein  recited  agreement,  in  man- 
ner herein  mentioned,  but  not  ftirther  or  otherwise : 
Now  these  presents  witness,  and  it  is  hereby  agreed 
by  and  between  the  parties  to  these  presents,  and  to 
the  within  written  memorandum  of  agreement,  and 
the  memorandum  of  agreement  thereby  referred  to, 
That  the  said  J.  Taylor^  J.  H.  Shears,  and  JR.  Small^ 
their  heirs,  executors,  and  administrators,  shall  be, 
and  they  are  hereby  exonerated  and  discharged  firom 
all,  and  all  manner  of  personal  liability  to  the  payment 
of  any  sum  or  sums  of  money  whatsoever,  by  reason 
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or  means  of  their  having  been  parties  to  and  signed 
the  said  recited  memorandum  of  agreement,  or  from 
any  act  whatsoever  in  any  wise  incidental  thereto,  or 
consequent  thereon ;  save  and  except  that  they  shall 
be  and  remain  answerable  for  and  liable  to.  the  pay- 
ment of  the  interest  on  the  remaining  instalments  of 
the  said  purchase-money,  as  in  the  said  within  recited 
agreement  expressed,  so  long  as  they  remain  in  pos- 
session of  the  said  hereditaments  and  premises,  or  any 
part  thereof,  and  that  the  said  J.  Attwood  shall  be 
satisfied,  as  his  only  means  of  enforcing  the  payment 
of  the  subsequent  instalments  of  the  purchase-money 
mentioned  in  the  said  recited  memorandum  of  agree- 
ment, with  the  security  of  the  hereditaments  specified 
in  the  said  memorandum  of  agreement,  and  which 
said  hereditaments  are  to  be  conveyed  to  trustees  in 
manner  in  the  within  written  agreement  expressed, 
and  with  the  usual  powers  or  trusts  for  sale  for 
enabling  the  trustee  or  trustees  for  the  time  being 
to  sell  and  dispose  of  a  competent  part  or  parts  of  the 
same  hereditaments,  and  thereby  raise  and  pay  such 
of  the  said  instalments  as  from  time  to  time  shall  fall 
due,  and  from  time  to  time,  when  and  as  the  same 
shall  fall  due,  with  the  respective  interest  then  due 
in  respect  of  the  said  purchase-money,  or  any  part 
thereof,  and  with  all  necessary  powers  and  autho- 
rities to  give  discharges  for  the  purchase-monies,  and 
exempting  purchasers  from  looking  to  the  applica- 
tion thereof,  &c. ;  it  being,  nevertheless,  understood 
and  agreed,  as  between  the  parties  hereto,  that  no 
sale  or  sales  are  to  be  made,  or  proceedings  taken 
with  a  view  thereto,  until  the  said  J.  Attwood  shall 
have  given  to  the  said  J.  Taylor^  J.  H.  Shears^  and 
R.  SmalU  six  calendar  months'  notice  previous  to  each 
sale,  nor  until  the  expiration  of  the  time  mentioned  in 
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such  notice,  &c. ;  and  it  is  hereby  agreed,  that  the  sum 
of  50,000  /.  only  is  to  be  paid  to  the  said  J.  Atiwood 
on  the  15th  of  AprU  next,  the  further  sum  of  50,000  (. 
by  the  within  recited  memorandum  of  agreement  pro- 
vided to  be  paid  on  that  day,  having  been  agreed  b^ 
and  between  the  parties  hereto  to  be  abated  from  the 
said  purchase-money  therein  mentioned/'  Then  Id- 
lowed  a  clause  for  extending  to  this  agreement  a  pro- 
vision for  a  reference  to  arbitration  as  contained  in 
the  agreement  of  the  Ist  of  October  1825. 

Both  these  agreements  were  executed  on  the  said 
4th  of  November  by  the  Appellant,  and  the  Respondent, 
jR.  SmdU^  on  their  own  behalves  respectively,  and  hj 
Phillip  MartineaUj  as  the  attorney  of  the  RespondentB, 
Shears  and  J.  Taylor ;  and  on  the  9th  of  November  pos- 
session of  all  the  estate  and  works  was  duly  delivered 
to  P.  Taylor^  as  the  agent,  and  on  the  behalf  of  the 
said  three  Respondents. 

From  that  time  to  the  month  of  May  1826  the 
prices  of  pig  and  rod  iron  fell  to  an  alarming  extent, 
and  there  was  great  commercial  distress  in  consequence 
of  the  speculations  of  1825,  so  that  the  three  Respon- 
dents apprehended  some  difficulty  to  provide  for  the 
instalments  of  the  purchase-money^  or  even  for  taking 
up  a  bill  which  they  had  accepted  for  36,3162.  fin 
Mr.  Attwoodj  in  payment  of  the  stocks  of  steel,  iron, 
&c.,  which  they  had  taken  at  a  valuation.  Accord- 
ingly, in  three  letters  which  they  respectively  wrote  to 
P.  Taylor^  on  the  29  th  of  November ,  they  communi* 
cated  to  him  their  apprehensions,  and  asked  him  to 
get  indulgence  from  the  Appellant.  On  the  same 
day,  the  Respondent,  /.  Taylor^  wrote  to  the  Appellant 
a  letter,  from  which  the  following  is  an  extract : — **  I 
am  not  one  of  those  who  think  that  we  have  any  right 
to  claim  much  indulgence  or  favour  from  you,  still  I  feel 
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coBLvinoed  that  if  you  can  render  us  a  service,  your 
wish  would  be  to  do  it.  On  my  return  to  London^  I 
find  that  our  account  will  be  rather  pressed^  and  that 
we  might  be  driven  to  make  an  immediate  call  on  our 
proprietors,  which  I  need  not  tell  you  at  this  moment 
of  alarm  in  all  money  matters,  would  be  attended  with 
bad  consequences  to  us,  unless  we  can  get  a  little  tem* 
porary  assistance,  and  which  would  allow  us  to  post- 
pone this  until  the  present  alarm  may  have  in  some 
degree  subsided,  or  until  we  may  have  called  our  pro- 
prietors together,  and  raised  their  spirits  by  a  fair  view 
of  their  prospects.  You  have  a  bill  due  upon  us  next 
Saturday  for  86,000  /.  and  if  you  would  do  us  the  fa- 
vour to  renew  it,  with  interest,  for  three  months,  it 
would  put  us  at  ease,  and  we  should,  by  some  of  our 
returns  from  Comgreaves^  &c.  be  in  a  condition,  at 
any  rate,  to  pay  it  without  the  inconvenience  which 
would  now  beset  us/'  On  the  same  day  Mr.  Small 
wrote  to  the  Appellant  to  the  same  effect. 

From  one  of  the  three  letters  (that  by  Mr.  Shears) 
to  P.  Taylor^  it  appeared  that  these  Respondents  then 
knew  coal  cost  105.  6d.  a  ton,  instead  of  95.,  as  men- 
tioned in  the  statements  of  P.  Taylor ;  and  that  there 
was  not  near  enough  of  ironstone  raised  from  the 
whole  property  to  supply  even  five  of  the  six  furnaces 
on  the  leasehold,  and  that  it  would  be  necessary  to 
purchase  ironstone  largely,  as  well  as  coal.  The  fur- 
ther contents  of  these  letters  appear  in  the  following 
extracts  from  a  letter  written  in  reply  to  them  by  P. 
Taylor^  dated  Comgreaves^  on  the  2d  of  December 
1826  : — "  My  hasty  note  of  last  evening  from  Bir- 
mingham  informed  you  that  I  have  seen  Mr.  Attwoody 
and  that  he  assured  me  he  should  be  with  you  in  time 
on  Saturday  to  arrange  for  the  extension  of  time  on 
the  bill  due  that  day-     I  hope  and  trust  you  will  find 
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him  disposed  to  grant  the  accommodation  you 
'^  I  may  assure  you  generally  that  the  subjects  which 
excite  your  uneasiness  have  had,  during  the  short  and 
broken  time  I  have  had  to  bestow  upon  them,  my 
most  anxious  and  laborious  attention."  '*  As  a  pro- 
prietor, I  am  largely  interested  in  the  success  of  the 
Company.  I  have  neither  spared  money  nor  my 
comfort  to  carry  forward  the  great  work  I  have  undeN 
taken."  "  I  am  sorry  you  should  have  found  anything, 
during  your  recent  visit  to  the  works,  which  appeared 
at  variance  with  my  representation,  but  you  most 
allow  me  to  say  that  this  is  not  the  case  in  point  of 
fact.  What  I  have  always  said,  and  what  I  now  re- 
peat, is,  that  the  Wolverhampton  and  Dudley  Wood 
mine  ground  would  well  supply  the  present  six  fur- 
naces, and  six  additional  ones  (to  be  built  at  Com- 
gr eaves)  y  if  the  ground  was  properly  opened  and 
effectually  worked ;  but  I  certainly  never  stated  that 
the  ground  was  so  opened  at  present  as  to  aflbrd  aa 
adequate  supply.*'  "  I  think  you  have  forgotten  the 
accounts  exhibited  hy Mr.  Attwood^  which  show  clearly 
that  Lord  Dudley  was  supplying  coal  at  9«.  per  ton, 
when  the  agreement  was  made,  but  that  he  has  ad- 
vanced it  to  1 0  5.  6  fif .  I  think  I  see  a  remedy  for  this 
evil  after  a  little  time." 

On  the  24th  of  December^  J.  Taylor  wrote  to  P. 
Taylor  a  letter,  in  which  was  the  following  passage : — 
"  The  point  now  on  which  the  greatest  anxiety  pre- 
vails, and  which  is  mentioned  by  some  judicious  pro- 
prietors out  of  the  direction,  and  on  which  we  ought 
to  be  prepared  for  an  answer,  is.  What  profit  does  it 
appear  we  are  making  by  these  great  works,  as  yoa 
have  now  some  practical  experience  ?  I  confess,  at 
looking  at  this  with  Small^  I  am  rather  alarmed,  and 
he  too ;  for  from  what  he  has  stated,  we  could  make 
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out  but  very  little/'   Here  followed  calculations,  which 
are  more  fully  stated  in  the  {ollowing  extracts  from  a 
letter  written  by  Small  to  P.  Taylor  on  the  27th  of 
December:  — "  As  it  (the  letter)  is  not  intended  to  come 
under  other  eyes  but  yours  and  my  own,  I  shall  pro- 
ceed without  reserve,  and,  in  opening  my  mind  to  you 
with  the  kindest  feelings  and  the  best  intentions,  I 
make  myself  sure  that  all  I  have  got  to  say  will  be 
received  in  the  way  it  is  meant.     Now,  then,  to  begin 
with  Comgreaves  ;  you  must  know  that,  notwithstand- 
ing the  large  figure  of  your  sales,  which  I  think  I  un- 
derstand from  you  are  likely  to  be  larger  this  past 
quarter  than  ever  they  have  been  in  Attwood's  time, 
and  may  amount  to,  say  35,000/.,  and,  at  that  ratio, 
120,000/.  per  annum,  I  fear  much  there  will  not  be 
lefit  any  considerable  profit. 
"  Our  weekly  payments  come  to  ]  ,000  /.,  say, 

per  annum  -----         -£.52,000 

We  pay  Lord  Dudley j  for  coal,  per  quarter, 

annually      .-----      28,000 

Interest  on  purchase-money,  at  5  per  cent.       27,500 
Ironstone  and  limestone,  I  calculate  to  cost     20,000 
Tear  and  wear  of  machinery,  and  other  out- 
goings, including  salaries  and  other  ex- 
penses of  the  works,  say         -         .         - 


Will  make  a  Total  of    - 


7,500 
£.135,000 


1838. 


Attwood 
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"  This  is  a  very  melancholy,  and,  I  sincerely  hope, 
a  very  erroneous  view  of  the  case ;  but  your  brother 
John  and  I,  in  a  Ute-a-tHe  long  conversation  on 
Thursday  last,  could  not  see  the  matter  in  a  much 
more  advantageous  light  than  as  I  have  now  exhibited 
it  to  you.  We  must  be  wrong  in  this  view  of  the 
matter,  and  I  hope  you  will  take  an  early  opportunity 
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g^^'         was  making  a  profit   of  100,000/.  per  annumj  or 

and  othen.    nearly  so,  out  of  sales  not  exceeding  120,000  L  per 

annum f  while  his  weekly  pay  amounted  to  1,000  L,  and 

he  was  paying  7,000  L  per  quarter  to  Lord  Dudkji^ 

besides  all  his  other  outgoings  ? '' 

In  reply  to  the  last  letter,  P.  Taylor  wrote  to  Mr, 
Small  a  letter,  marked  ^^  private,"  and  dated  firom 
ComgreaveSj  the  29th  of  December^  from  which  the 
following  are  extracts : — **  I  confess  to  you  that  I  am 
not  without  my  anxious  and  uneasy  feelings  respect- 
ing Comgreaves ;  not  that  I  find  the  property  or  the 
trade  materially  to  fall  short  of  the  estimate  which  ve 
had  formed  of  it,  but  I  do  find  that  its  powers  are  not 
so  immediately  available  as  I  hoped.  One  great  cause 
of  this  is,  the  season  of  the  year  at  which  I  was  pot 
into  possession,  and  the  very  peculiar  state  in  wldch 
the  works  had  been  placed  for  two  months  prior  to  our 
entering  upon  them.  The  next  unfavourable  circom 
stance  arises  from  the  mode  in  which  the  concern  had 
been  conducted  prior  to  our  taking  it.  Mr.  Attwood 
himself  looked  very  little  into  the  practical  part  of  Ub 
business :  he  found  that  a  good  profit  was  coming  in, 
and  from  love  of  ease,  or  from  want  of  power  to  do 
otherwise,  he  suffered  his  agents  to  manage  and  par- 
ticipate in  the  profits  made  by  the  works.  In  making 
my  calculation,  I  certainly  did  not  take  such  a  draw- 
back into  account,  nor  must  it  be  sufiered.  The  evil, 
however,  does  not  stop  here ;  for,  added  to  this,  is 
that  which  may  be  expected  to  attend  it,  viz.  a  dete^ 
mined  opposition  to  any  different  mode  of  manii^ 
ment  or  working  from  the  good  old  one."  **  A  bad 
system  is  so  rooted  in  this  country,  that  it  must  and 
will  require  some  time  to  change  it ;  but  it  may  be 
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done,  and  the  way  is  opening  to  me.  Now  as  to  the 
profit  and  loss  account  which  you  have  submitted  to 
me,  and  which  looks  very  appalling:  Until  I  can 
get  the  quarter's  account  before  me,  I  will  not  venture 
opon  a  statement,  but  this  is  now  in  hand,  and  no 
time  shall  be  lost ;  I  will,  however,  just  remark,  that 
jroa  have  charged  one  item  twice  over,  viz. : 


Lord   Dudley*8   quarterly  account,   say, 

7,000  Z. 

Ironstone  and  limestone  at    - 


£.  28,000 
20,000 


Now,  if  you  recollect,  the  account  of  Lord  Dudley 
was  submitted  to  you  by  Mr.  Attwood^  and  this 
account  included  limestone.  It  is  true,  I  have  thought 
it  prudent  to  buy  ironstone  over,  because  our  stock 
was  run  down  at  the  fiimace  at  the  eve  of  winter,  and 
tlie  means  of  getting  our  own  had  not  been  called  into 
action,  and  because  I  deemed  it  prudent  to  take  stone 
IB  payment  for  pigs,  when  gold  became  scarce." 
•*  With  respect  to  the  profits  made  by  Mr.  Attwood^ 
I  must  observe,  that  I  have  never  seen  any  profit  and 
loss  account,  but  he  has  (and  so  has  Edwards)  told 
me  that  the  profits  were  last  year  about  2,000  /.  per 
week.  No  doubt  this  was  when  iron  sold  at  from  4  /. 
to  6/.  per  ton  more  than  when  we  took  the  work,  and 
when  coal  was  2  s.  per  ton  less  than  at  present,  and 
limestone  in  proportion.  These  differences  will,  I 
believe,  justify  what  has  been  said  as  to  profit.  At 
this  moment  they  are  sadly  against  us  ;  but  the  price 
of  coal  cuts  two  ways,  and,  if  I  mistake  not,  is  more 
for  us  than  otherwise,  looking  forward.  I  observe 
that  you  put  to  your  profit  and  loss  account  27,500/. 
interest  at  five  per  cent,  on  purchase.  Surely  this  is 
wrong ;  for  five  per  cent,  interest  on  that  invested  is 
five  per  cent,  to  divide,  at  least ;  so  it  is  always  consi- 
dered in  all  similar  cases." 
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A  letter  from  Mr.  Small  to  P.  Taylor^  dated  the 
3d  of  January  1826,  contained  this  passs^e  : — ^'^  Yoa 
have  set  me  to  rights  on  some  points,  particularly  in 
respect  to  the  appalling  view  which  I  had  taken  of 
Comgreaves.  Interest  is,  of  course,  the  whole  divi- 
dend, or  a  very  great  part  of  which  can  possibly  be 
expected  even  from  our  best  points  in  their  in&ney. 
I  ought  to  have  said,  more  properly — 

"  Wages,  per  annum      -         .         -         - 
Less  for  dead  work,  say       -         .         - 


£.  62,000 
12,000 


Coal  and  limestone  to  Lord  Dudley 

Tear  and  wear  of  machinery,  roads,  &c. 

And  I  might  have  added,  for  other  con- 
tingencies, say         -         -         -         - 

For  royalties   on  ironstone,   and  mine 
purchased 


40,000 

28,000 

7,500 

2,500 
78,000 

5,000 
£.  83,000 


s 


"  Now,  if  we  sell,  say  iron  and  steel,  to  the  extent 
of  123,300  /.  per  annumj  and  get  it  well  paid,  we  shall 
do  amazingly  well  the  first  year.  It  must  be  borne 
in  mind  that  the  freehold  of  Comgreaves^  which  may 
be  valued  at  300,000/.,  is  not  chargeable  with  inte- 
rest for  the  present,  and  that  the  produce  of  our  lease- 
hold furnaces,  with  all  our  works  in  operation,  at 
Dudley  Wood  and  Comgreaves^  cannot  be  charged 
with  interest  beyond,  say  250,000/. ;  by  tliis  reason- 
ing, we  should  have  a  profit  of  40,000/.  on  a  capital 
of  250,000/.,  or  upwards  of  15/.  per  cenL  ;  but  if  we 
had  even  25,000  /.  profit  instead  of  40,000  /.,  I  think 
we  ought  to  be  very  much  satisfied  with  our  10  per 
cent,  dividend." 

On  the  10th  of  February  1826,  Mr,  Shears  wrote 
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a  letter  to  P.  Taylor  in  which  this  passage  occurs : — 
••  I  know  that  we  all  feel  alike  how  desirable  it  is 
that  we  should  get  the  good-humoured  consent  of  Mr. 
Attwood  to  an  alteration  in  the  periodical  instalments 
to  be  paid  to  him.  Such  appears  to  be  the  general 
wish  of  the  directors.  It  is,  however,  right  that  you 
should  know  the  extent  of  your  necessities,  as  well 
as  of  our  liabilities  to  Mr.  Attwood j  as  to  inconve- 
nience, if  he  should  not  voluntarily  agree  to  the 
required  postponement  of  payment.  First,  then,  such 
appear  to  be  our  financial  prospects,  that  it  would  be 
the  height  of  imprudence  in  us  to  think,  under  exist- 
ing circumstances,  of  paying  the  50,000  /.  on  the 
16th  of  Aprils  although,  of  course,  we  must  then 
pay  up  all  arrears  of  interest.  Secondly,  as  to  lia- 
bility to  inconvenience  from  want  of  punctuality  in 
paying  the  instalments :  On  reference  to  the  existing 
contract,  it  appears  that  Mr.  Attwood'^  remedy  to 
compel  payment  is,  to  adopt  legal  proceedings  against 
the  individuals  R.  5.,  J.  H.  S.,  and  J.  T.j  to  ob- 
tain an  order  for  the  sale  of  a  sufficient  part  of  the 
property ;  but  such  proceedings  would  occupy  a  con- 
siderable time,  and  bv  the  contract  Mr.  Attwood  can- 
not  commence  such  proceedings  until  after  having 
given  us  six  calendar  months'  notice.  Let  the  worst, 
therefore,  happen^  we  need  not  be  uneasy,  as  we 
shall  do  Mr.  Attwood  no  injustice,  as  we  shall  pay 
him  interest,  and  he  has  good  security.*' 

On  the  2d  of  March  1826,  the  directors  of  the 
British  Iron  Company  made  a  report  of  all  their  pro- 
perty and  works  to  their  proprietors  at  an  annual 
general  meeting,  in  which  they  mentioned  their  lately 
acquired  property  and  mines  of  Comgreaves,  Dudley 
Woody  NethertoUy  and  Wolverhampton,  with  expecta- 
tions of  great  advantages  from  them.    On  the  27th 
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1838.  of  that  month  the  Appellant  wrote  to  the  Respon- 
dents,  JR.  Small^  Shears^  and  J.  Taylor^  to  pay  into 
his  banker's  on  the  l^Xoi  April  8,125/.,  the  half- 
year's  interest  on  the  outstanding  instalments  of  the 
purchase-money.  They  replied  that  they  would  pay 
it  on  the  16th  of  Aprils  at  the  same  time  reminding 
the  Appellant  that  the  sixth  instalment  on  sham 
held  by  him  in  the  partnership  would  be  due  on  the 
20th,  amounting  to  1,000/.  The  Appellant  sent 
them  a  cheque  for  that  sum  on  the  8th,  and  reminded 
them  that  an  instalment  of  60,000/.  of  the  purchase* 
money  would  be  due  on  the  1 5th.  Mr.  Small  then 
wrote  to  the  Appellant,  stating  that  he  was  taken  by 
surprise,  having  understood  that  time  would  be  given 
for  the  payment.  The  result  of  a  meeting  between 
the  parties  was  that  the  time  was  extended  for  the 
payment  of  the  60,000/.  to  the  1st  of  September  fol- 
lowing, and  the  half-year's  interest  was  paid  to  the 
Appellant  on  the  14th  of  April.  About  that  time 
another  deputation  of  the  directors  had  gone  to 
at  Ccmgreavet.  Carngreaves  for  the  purpose  of  investigating  the  ac- 
counts of  the  business,  and  on  the  20th  of  April  a 
Mr.  Foster  was  employed  to  survey  the  proper^. 
Mr.  Shears  wrote  to  him  thus : — "  As  some  of  oor 
proprietors  express  considerable  anxiety  to  hear  a 
furdier  opinion  as  to  the  capacity  and  value  of  the 
Carngreaves  property  and  its  dependencies,  permit 
me  by  this  hasty  scrawl  to  beg  the  favour  of  your 
forwarding  the  result  of  your  inspection  at  your  veiy 
earliest  convenience,  as  my  co-directors,  knowing 
that  Mr.  Small  and  I  had  requested  the  favour  d 
your  personal  examination  of  the  minerals,  are  veiy 
solicitous  to  be  favoured  with  your  opinion*  Yon 
are,  I  believe,  aware  that  the  sum  given  for  the 
whole  of  Mr.  AUwoocCq  property  in  connexion  with 
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Comgreaves,  as  well  as  the  estate  itself,  was  560,000/.,  isas. 
which  certamly  seems  to  be  an  enormous  sum.  It 
would  not  become  me  to  state  my  individual  opinion 
of  the  value  of  the  property  thus  acquired,  nor  would 
in^  opinion  at  this  time  be  of  any  avail,  if  I  were  to 
give  one;  but  should  it  happen  that  your  opinion 
should  prove  a  favourable  one,  the  benefits  and  com- 
forts derivable  from  its  being  known  would  be  very 
greats  because  you  are  not  in  any  way  employed  by 
the  Company,  except  for  the  express  purpose  of  giv- 
ing your  opinion.  I  should  not  have  made  any 
allusion  to  the  efiect  of  your  opinion,  if  I  had  enter- 
tained the  slightest  idea  that  anything  which  I  could 
Bay  to  bias  your  report  (even  if  I  could  be  so  base  as 
to  wish  to  do  so,)  would  at  all  influence  you  to  depart 
from  that  honest  course  which  I  know  you  will  pur- 
aae ;  but  my  motive  for  making  such  allusion  is  to 
account  for  my  great  anxiety  to  hear  from  you  on  the 
sabject.  Not  knowing  whether  or  not  you  may  have 
seen  a  copy  of  the  British  Iron  Company's  first  an- 
nual report,  I  beg  to  enclose  one  to  you.'" 

Mr.  Foster  made  his  report,  dated  the  26th  of  Fotter't  Re- 
April  1826,  and  thereby,  amongst  other  things,  ^^ 
stated  that  as  &r  as  his  limited  observations  would 
allow,  he  was  led  to  believe  there  occurred  in  the 
Camgreaves  coal  field  a  less  number  of  faults  or  slips 
than  is  usually  found  in  the  Staffordshire  collieries, 
and  that  one  of  those  faults,  he  believed,  would  be 
found  in  the  dip  of  the  old  pits,  and  the  other  between 
the  old  pits  and  the  new  colliery.  From  the  facts 
stated  in  his  report,  he  concluded — First,  that  a  large 
quantity  of  coal  and  ironstone  existed  in  the  Com- 
greaves  estate  ;  secondly,  that  it  might  be  considered 
equal  in  quality  to  any  other  coal  wrought  from  the 
same  measures,  particularly  for  the  manufacture  of 
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iron ;  and  thirdly,  that  on  account  of  the  local  ad- 
vantages of  those  coUeries,  all  the  minerals  in  them 
could  be  brought  to  the  surface  at  a  very  cheap 
rate. 

On  the  2 2d  of  April,  while  Mr.  Foster  was  making 
his  survey,  a  communication  was  made  by  one  of  the 
solicitors  of  the  Respondents  to  the  Appellant's  solicitorBi 
stating  that  something  of  importance  was  discovered 
in  respect  to  the  Corngreaves  estate^  which  was  thai 
in  course  of  investigation.  No  further  communica- 
tion was  made  on  the  subject  until  the  12th  of  May^ 
when  the  Respondents  caused  a  notice  to  be  served  on 
the  solicitors  of  the  Appellant,  stating  that  wilful  mis- 
representations had  been  made  by  him,  to  induce  the 
directors  to  make  the  said  purchase,  and  the  Re- 
spondents, R.  Small,  Shears,  and  J.  Taylor,  to  enter 
into  the  said  contracts,  and  that  the  directors  would 
resort  to  all  legal  remedies,  on  behalf  of  the  partne^ 
ship,  for  redress,  in  case  the  Appellant  should  refuse 
to  rescind  the  contracts;  but  if  he  would  agree  to 
rescind  them  and  repay  the  225,000/.,  the  partnership 
would  give  up  the  property  to  him,  without  making 
any  demand  for  interest  on  that  sum,  or  for  the 
interest  which  had  been  paid  to  the  Appellant  on  the 
purchase-money,  or  for  the  monies  which  had  been 
expended  by  the  partnership  in  improvements  on  the 
property.  The  Appellant  refused  to  comply  with  that 
notice,  and  insisted  on  the  performance  of  the  con- 
tract. 

On  the  27th  of  June  1 826,  all  the  Respondents^ 
(except  James  and  Edwards^  together  with  P.  Taylofj 
filed  their  bill  in  the  Court  of  Exchequer,  i^ainst 
the  Appellant  and  James  and  Edwards,  in  which  they 
alleged,  among  other  things,  that,  on  an  investigatioa 
made  by  the  Respondents,  i2.  Svialli  Hart  LoganyWii 
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John  Marricej  between  the  16th  and  20th  of  Aprii, 
they  had  discovered  that  the  several  statements  and 
accounts  which  had  been  made  and  delivered  by 
the  Appellant,  and  particularly  the  accounts,  num- 
bered D.  1  to  D.  12,  were  false,  particularly  as  re- 
garded the  cost  of  raising  ironstone  and  coal  from  the 
said  property,  and  of  manufacturing  iron  at  the  said 
works,  and  that  a  much  greater  difference  existed 
between  the  real  costs  of  such  several  particulars  and 
the  costs  thereof  as  stated  by  the  Appellant,  than 
appeared  by  the  accounts  in  the  bill  stated  to  have 
been  transmitted  to  the  directors  by  Edwards ;  and 
that  the  accounts  made  out  by  him  were  in  many 
respects  erroneous,  and  were  made  out  so  as  to  make 
it  appear  that  a  much  larger  profit  had  been  made  by 
the  said  concern,  and  thereby  to  conceal  to  some  ex- 
tent from  the  directors  the  difference  between  the 
real  cost  of  such  several  matters,  and  the  costs  thereof 
as  stated  by  the  Appellant ;  and  in  particular  that  the 
costs  of  manufacturing  pig  iron  at  the  Corngreaves 
works  at  the  time  mentioned  in  the  said  accounts, 
instead  of  amounting  to  4/.  05.  3  e/.  per  ton  as  therein 
mentioned,  actually  amounted  to  5/.  105.  per  ton; 
and  that  the  costs  of  getting  ironstone  from  the  said 
Woherhampton  property  amounted  to  Ws.Qd.  instead 
of  95.  6  Jrf.  per  ton,  as  mentioned  in  the  said  accounts 
(D.  1.);  and  that  the  costs  of  converting  forged  pig 
iron  into  merchant  bar  iron  amounted  to  1  /.  l^s.Z^d. 
instead  of  l/.  45.  llirf.  per  ton  only  (D.  7.);  and 
that  the  cost  of  making  forged  pig  iron  into  rod  iron 
amounted  to  1  /.  135.  Id.  instead  of  1  /.  6 5.  l\d.  per 
ton,  as  mentioned  in  the  said  accounts  (D.  8.) ;  and 
that  nearly  all  the  other  articles  of  costs  stated  in  tlie 
accounts  amounted,  at  the  several  times  respectively 
mentioned  in  them,  to  much  larger  sums  than  stated 
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in  them;  and  also  that  the  quantity  of  pig  iron 
made  at  the  four  furnaces  at  Dudley  Wood^  instead  of 
amounting  to  an  average  of  60  tons  per  week  at  eaeh 
furnace  during  the  time  stated  in  the  said  accounts, 
actually  amounted  during  that  time  to  no  more  than 
an  average  of  38  tons  per  week ;  and  that  the  Appei* 
lant  was  aware  of  the  falsehood  of  his  said  flerenl 
statements  and  accounts,  at  the  time  he  made  out  aad 
delivered  the  same  to  the  Respondents,  R.  SmaUt 
Leathleyj  and  Donaldson. 

The  bill  further  alleged  that  after  the  20th  of  AprU 
1826,  the  directors  had  discovered  that  the  AppeUant 
had  made  various  other  false  and  fraudulent  state- 
ments to  them  and  their  agents,  respecting  the  said 
property,  its  nature  and  value,  previous  to  their  enter- 
ing into  the  contracts,  and  that  he  had  fraudulently 
concealed  from  them  many  facts  and  circumstances 
relating  thereto  well  known  to  him,  which,  if  they 
had  been  known  to  the  directors,  would  have  pre- 
vented them  from  entering  into  the  contracts,  and  in 
particular,  that  at  the  time  when  the  Appellant  showed 
the  property  to  P.  Taylor  in  May  1825,  he  fraudu- 
lently concealed  from  him  various  "  faults*'  in  the 
coal  under  the  said  property,  which  materially  dimi- 
nished its  value,  and  that  he  then  showed  P.  Tayhr 
large  quantities  of  ironstone,  which  he  represented  as 
having  been  gotten  from  the  pits  on  the  property, 
whereas  the  same  had  been  purchased  by  the  Appel- 
lant from  other  persons,  and  that  he  made  other  re* 
presentations  respecting  the  property  to  P.  Tayhr^ 
which  were  entirely  false,  and  were  known  to  be  so  by 
the  Appellant  at  the  time  he  made  the  same ;  and  that 
he  had  in  the  same  manner  concealed  from  the  said 
Morrison,  Harrison^  and  Brunton,  at  the  time  he 
showed  them  the  property,  various  faults  and  defects 
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therein,  and  in  the  coal  under  the  same,  of  which  he 
was  perfectly  aware,  and  made  to  them  various  state- 
ments respecting  the  property,  for  the  purpose  of  en* 
hancing  its  value,  which  were  totally  false. 

The  bill,  after  charging  collusion  between  the 
Appellant  and  the  defendants  James  and  Edwards  in 
misrepresenting  the  state  of  the  property  and  works, 
and  in  fabricating  false  accounts,  prayed  that  the  said 
contracts  might  be  declared  to  have  been  obtained  by 
fraud,  and  to  be  void,  and  that  accounts  might  be 
taken  of  the  money  paid  to  the  Appellant  on  account 
of  the  purchase-money,  and  interest  thereon,  and  that 
he  might  be  ordered  to  repay  the  same,  with  interest, 
to  the  trustees  of  the  partnership ;  and  that  an  account 
might  be  taken  of  all  money  expended  by  the  partner- 
ship in  lasting  improvements  on  the  property,  and  of 
all  costs  and  charges  incurred  by  the  partnership  in 
respect  of  the  contracts,  and  that  the  Appellant  might 
pay  them  what  had  been  so  expended,  and  the  amount 
of  such  costs  and  charges,  the  plaintiffs  offering  to  de- 
liver up  possession,  &c.,  and  to  account  for  the  rents 
and  profits  since  they  had  possession ;  and  the  bill 
prayed  for  an  injunction  to  restrain  the  Appellant  from 
proceeding  at  law  against  the  plaintiffs  touching  the 
matters  therein  mentioned. 

To  the  bill  were  annexed  four  schedules,  the  first 
and  second  containing  respectively  the  accounts  here- 
inbefore-mentioned as  marked  P.  T.  1,  and  Z).  1  to 
Z>.  1 2 ;  the  third  contained  an  account,  in  the  bill 
stated  to  have  been  rendered  by  Bertjamin  Best  to  the 
Appellant  in  September  1825  ;  and  the  fourth,  another 
account,  in  the  bill  stated  to  be  an  account  of  the  cost 
of  making  bar  and  rod  iron,  as  appeared  by  the  account 
in  the  third  schedule. 

The  Appellant  in  May  1827,  and  the  Respondents 
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James  and  Edwards  subsequently  in  the  same  year,  pot 
in  separate  answers,  wherein  they  respectively  denied 
the  several  charges  of  fraud  and  collusion  contained 
in  the  bill.  The  answers,  particularly  that  of  the 
Appellant,  set  out,  in  schedules  annexed  thereto, 
various  documents  and  letters,  partly  hereinbefore 
stated,  showing  the  acts  of  P.  Taylor,  by  which 
the  Appellant  in  his  answer  insisted  that  P.  Taylor 
and  his  co-plaintiffs  were  bound  and  precluded  from 
rescinding  the  contracts  on  the  ground  of  any  con- 
duct of  the  Appellant. 

In  July  1827  the  Appellant  filed  a  cross-bill  against 
the  three  first  named  Respondents  for  specific  perform- 
ance of  the  contracts,  and  for  payment  of  the  three 
instalments  of  100,000/.,  purchase-money,  then  due, 
and  for  a  receiver.  To  that  bill  the  defendants  put 
in  their  answers  soon  after  it  was  filed.  A  replicati(Hi 
to  the  answers  in  the  original  cause  had  been  filed 
about  the  same  time. 

In  February  1828  the  Respondents  applied  to  the 
Court  for  leave  to  withdraw  their  replication,  and  to 
amend  their  bill  (c).  The  application  was  supported 
by  an  affidavit  of  two  of  the  Respondents,  stating  that 
P.  Taylor  had  been  employed  by  the  other  plaintifi 
as  the  agent  of  the  partnership,  in  purchasing  the 
property,  and  that  he  as  such  agent  had  had  the 
superintendence  and  management  of  the  property  and 
works,  from  the  time  possession  thereof  had  been 
delivered,  until  the  discovery  by  the  company  of  the 
frauds  practised  by  the  Appellant  relative  to  the 
sale  of  the  property,  and  that  the  Appellant  had, 
by  his  answer,  relied  on  various  acts  by  P.  Taybr 
as  binding  the   other   plaintiffs,   and   as  precluding 
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them  from  rescinding  the  contracts,  and  that  since 
the  replication  to  the  answer  was  filed,  the  directors 
of  the  partnership  had  discovered  various  transactions 
between  P.  Taylor  and  the  Appellant,  which  these 
Respondents  believed  would  show  and  prove  that  they 
were  not,  and  ought  not  to  be  bound  by  the  acts  and 
representations  of  P.  Taylor  respecting  the  said  pro- 
perty. 

That  application  was  opposed  on  behalf  of  the 
Appellant;  but  the  Court  made  an  order  thereon, 
dated  2d  May  1828,  giving  liberty  to  amend  the  bill, 
by  striking  out  the  names  of  J.  Taylor  and  P.  Taylor 
as  plaintiffs,  and  adding  them  as  defendants.  The  bill 
-was  amended  accordingly,  by  making  it  the  bill  of 
the  remaining  plaintiffs,  on  behalf  of  themselves  and 
all  other  members  of  the  said  partnership,  excepting 
J.  Taylor  and  P.  Taylor j  and  by  making  them  de- 
fendants, and  by  charging  numerous  frauds  by,  and 
collusion  between,  the  Appellant  and  P.  Taylor^  and 
praying  that  he  as  well  as  the  Appellant,  and  the  Re- 
spondents, James  and  Edwards,  might  be  ordered  to 
pay  the  costs  of  the  suit.  J.  Taylor  put  in  a  short 
answer,  which  was  signed  by  the  plaintifPs  counsel. 
P.  Taylor  answered  certain  parts  of  the  bill  pointed 
out  to  him  by  the  plaintiffs  solicitors.  In  February 
1829  a  motion  was  made  in  both  causes  before  Sir  W. 
Alexander,  C.  B.  for  an  injunction  to  restrain  the 
Appellant  from  bringing  actions  to  recover  the  said 
instalments,  and  also  for  an  issue.  The  Lord  Chief 
Baron  refused  the  issue,  but  granted  the  injunction 
as  prayed  till  the  hearing  of  the  causes,  the  Respon- 
dents being  ordered  in  the  meantime  to  pay  into 
Court  the  interest  of  the  unpaid  purchase-money  as 
the  same  accrued  due. 

Shortly  afterwards  the  original  cause  became  at 
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issue,  and  numerous  witnesses  were  examined  on  the 
parts  of  the  plaintiffs  and  of  the  Appellant.  The  cause 
came  on  to  be  heard  before  Lord  Lyndhurst^  C.  B.,  in 
November  and  December  1831,  and  January  and  Je- 
hruary  1832  (d).  Many  of  the  charges  contained  in 
the  bill  were  abandoned  at  the  hearing,  and  the  points 
really  in  contest  were,  firstj  the  alleged  fault  in  the 
Camgreaves  mines ;  secondly ^  the  statements  in  the 
papers  P.  T.  No.  1 ,  and  D.  1  to  1 2,  whether  they  re- 
presented  the  actual  state  of  the  workings  of  the  mines 
for  a  certain  period,  or  were  only  estimates  of  what 
the  workings  would  turn  out ;  and  thirdly,  the  pro- 
duction of  pig  iron  by  the  furnaces  at  Dudley  Wood 
and  NethertoHj  and  the  yields  and  the  coals  there. 
The  Lord  Chief  Baron  delivered  his  judgment  on  the 
1st  of  November  1832  (e),  and  his  Lordship  afterwards 
drew  up  the  decree,  whereby  it  was  declared  that  the 
said  several  contracts  were  void,  as  having  been  <A- 
tained  by  false  and  fraudulent  misrepresentations,  and 
they  were  decreed  to  be  delivered  up  to  the  first  named 
1 6  Respondents  to  be  cancelled  ;  and  it  was  referred  to 
the  Master  to  take  an  account  of  the  several  sums  paid 
in  respect  of  the  said  contracts  to  the  Appellant,  and 
to  compute  interest  on  all  such  sums  at  4  per  cent,  the 
question  of  interest  upon  any  other  sum  or  sums  on 
each  side  being  reserved,  and  to  take  an  account  of  the 
net  profits  of  the  said  works  and  property,  from  the  Ist 
of  October  1825,  and  in  estimating  such  profits,  the 
Master  was  to  allow  and  deduct,  from  the  gross  pro- 
duce interest  at  the  rate  of  4  per  cent,  upon  the  capital 
employed  by  the  company  in  working  the  mines,  and  on 
all  money  properly  expended  by  them  in  improvements 
on  the  said  works,  mines,  and  property,  begun  before 
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the  20th  of  Aprii  I8269  ice.  And  it  was  decreed  that 
the  bill  be  dismissed  as  against  P.  Taylor  with  costs, 
and  that  the  McLster  ^hoxjXA  tax  the  costs  of  the  Respon- 
dents and  of  P.  Taylor^  and  that  the  costs  of  the  Re- 
spondents should  be  paid  by  the  Appellant,  and  by 
the  Respondents,  James  and  Edwards ;  and  that  the 
costs  of  P.  Taylor  should  be  paid  by  the  other  Re- 
spondents, and  be  repaid  to  them  by  the  Appellant, 
and  by  James  and  Edwards. 

Upon  the  Appellant's  application,  his  cross-bill  was 
dismissed  upon  payment  of  costs  to  the  defendants 
thereto.  He  then  presented  his  appeal  against  the 
order  of  the  2d  of  May  1828,  above-stated,  and  also 
against  the  decree,  except  so  much  thereof  as  ordered 
that  the  bill  should  be  dismissed  as  against  P.  Taylor^ 
and  that  his  costs  should  be  taxed  and  paid  by  the 
Respondents. 

The  petition  of  appeal  having  stated  that «/.  Taylor 
did  not  appear,  personally  or  by  counsel,  at  the  hear- 
ing of  the  cause,  and  that  no  affidavit  of  service  of 
subpcena  on  him  to  hear  judgment  was  produced  to 
the  Court,  and  that  his  answer  was  not  opened  to  the 
Court,  two  orders  were  made  by  the  Court,  on  the  ap- 
plication of  the  Respondents,  on  the  5th  of  July  1833, 
for  correcting  the  decree  in  that  respect,  with  liberty 
to  the  Appellant  to  amend  his  petition  of  appeal  by 
mentioning  therein  these  orders,  which  he  accordingly 
did,  and  appealed  also  against  these  orders. 
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Mr.  Serjeant  Wilde  and  Mr.  Wakefield  (Mr.  Lovat 
and  Mr.  Halcomh  with  them)  argued  the  case  for 
the  Appellant  for  14  days,  in  the  session  of  1835, 
before  Lord  Shqflesbury  (who  presided  as  Speaker, 
the  Great  Seal  being  in  commission).  Lord  Lyndhurstj 
Lord  Broiighamj  and  other  Peers. 

T  4 
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Mr.  Knight  and  Mr.  JVigram  (Mr.  Sutton  Sharpe 
with  them)  were  for  the  Respondents,  (except  Jame$ 
and  Edwardsy  who  had  no  counsel,)  and  Mr.  Knight 
was  heard  for  four  days,  but  he  had  not  completed  his 
argument  when  that  session  closed. 

The  case  was  argued  fully  for  30  days  in  the  session 
of  1836,  before  Lord  Cottenkam  (Lord  Chancellor), 
Lord  Lyndhurstj  Lord  Devon^  and  other  Peers,  (Lord 
Broughavi  was  kept  away  by  illness,)  by  the  same 
counsel  on  both  sides,  (those  for  the  Appellant  being; 
assisted  by  Mr.  Fry^  in  place  of  Mr.  Halcomb). 


1835. 


Before  Mr.  Serjeant  Wilde  began,  Mr.  Kiiight  asked 
whether  the  Appellant  had  served  Mr.  Phillip  Taylor 
with  notice  of  the  appeal  ? 

Mr.  Serjeant  Wilde: — That  part  of  the  decree  which 
dismissed  the  bill  against  P.  Taylor  is  distinct  from 
the  decree  as  applicable  to  any  other  part  of  the  cause. 
There  is  no  appeal  against  that  part  of  the  decree. 

Mr.  Knight: — I  should  regret  exceedingly  if  any 
thing  should  occur  to  postpone  the  hearing  of  this 
appeal.  It  is  in  the  power  of  the  Appellant  to  pre- 
vent delay ;  for  there  are  certain  arguments  the  waiver 
of  which  on  his  part  would  render  it  unnecessary  to 
have  P.  Taylor  here ;  but  there  are  views  of  the  case 
which  cannot  be  discussed  in  his  absence,  consistently 
with  justice  to  the  Respondents.  If  I  am  secured  the 
same  benefit  as  between  them  and  the  Appellant,  as  if 
P.  Taylor  were  here,  I  can  have  no  objection  to  the 
appeal  going  on  without  him. 

Lord  Brougham: — No  objection  to  the  hearing  can 
be  taken  at  the  bar  of  this  House,  as  in  the  Court  of 
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Chancery  on  an  appeal  from  an  inferior  branch  of 
that  jurisdiction.  The  time  and  place  for  making  an 
objection,  which  is  a  competent  objection  in  its  proper 
season,  is  before  the  Appeal  Committee.  The  House 
sets  down,  by  its  order,  that  on  such  a  day  such  an 
appeal  shall  be  heard ;  and,  in  so  doing,  it  proceeds 
upon  the  report  of  the  Appeal  Committee.  If,  how- 
ever, a  slip  has  been  made  by  the  Committee,  or  by 
the  House,  it  is  proper  that,  if  possible,  it  should  be 
set  right. 

Mr.  Knight : — We  were  not  aware  of  that  practice. 
The  only  reason  I  mention  the  matter  now  is,  that  if 
I  had  reserved  the  objection,  I  might  be  precluded 
afterwards  from  observations  which  I  intend  to  make. 
I  humbly  state  that  there  are  views  of  this  case,  and 
points  of  appeal,  which  cannot,  consistently  with  jus- 
tice to  the  party  I  represent,  be  entered  into,  unless 
your  Lordships  have  P.  Taylor  here,  my  reasons  for 
which  I  am  ready  to  state,  if  your  Lordships  call  upon 
me. 

Lord  Brougham  : — To  prevent  any  one  being  taken 
by  surprise,  it  maybe  as  well  now  to  ask  Mr.  Serjeant 
JVilde  whether  he  takes  the  course  you  propose.  If  he 
refuses  to  say  one  way  or  another,  you  are  protected 
by  having  made  the  objection. 

Mr.  Serjeant  Wilde  : — I  have  no  doubt  that  my 
learned  friend  would  derive  great  benefit  from  the 
assistance  of  P.  Taylor.  1  regret  that  if  the  proposed 
service  on  him  would  be  consistent  with  justice,  my 
learned  friend's  clients  did  not  think  it  expedient  to 
save  time,  and  to  advance  the  justice  of  the  case,  in 
an  earlier  stage,  instead  of  keeping  this  objection  back, 
and  now  calling  upon  me,  in  a  suit  in  which  your 
Lordships  will  find  I  have  abundant  reasons  for  not 
giving  up  any  thing  I  can  insist  on,  and  asking  me  to 
waive  matters  connected  with  P.  Taylor. 
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Mr.  Knight : — As  to  keeping  back  the  objectioii,  I 
hope  your  Lordships  will  allow  me  to  state  that  it  was 
our  opinion,  whether  right  or  wrong  I  will  not  say, 
that  this  was  the  proper  stage  for  making  the  objection. 

Lord  Brougham : — You  have  the  benefit  of  the  ob- 
jection,  so  far  as  not  to  be  precluded  from  the  observa* 
tions  you  intend  to  make  in  your  argument.  But  yoa 
are  not  entitled  to  have  the  hearing  of  the  appeal 
postponed. 

Mr.  Serjeant  Wilde : — Passing  by  for  the  present 
that  which  has  been  the  subject  of  discussion  for  the 
last  few  minutes,  though  I  may  have  occasion  to  refer 
to  it  again,  I  would  state  that  this  appeal  has  bees 
presented  against  a  decree  made  by  the  Lord  Chief 
Baron.  (In  the  course  of  his  statement  he  was  refer- 
ring  to  part  of  P.  Taylor's  answer.) 

Mr.  Knight  objected : — P.  Taylor  and  the  Appellant 
were  co-defendants  to  the  Bill.  The  learned  Serjeant 
cannot  read  against  the  Respondents  the  co-defend- 
ant's answer,  which  was  not,  and  could  not  be  legally 
read  against  them  in  the  Court  below. 

Lord  Lyndhurst : — 1  don't  understand  him  to  read 
it  as  evidence,  but  to  show  what  is  put  in  issue. 

Lord  Brougham : — It  can  only  be  done  in  the  same 
way  it  is  done  in  the  Court  of  Chancery,  which  is, 
you  may  read  all  the  pleadings  to  show  the  Court 
what  the  question  in  issue  is ;  but  you  cannot  read  a 
tittle  of  the  answer  in  evidence,  except  it  has  been 
made  evidence  as  against  the  party  against  whom  it 
is  proposed  to  read  it. 

Mr.  Knight :— The  plaintiff  may  read  all  the  de- 
fendant's answer  to  show  what  is  put  in  issue ;  one 
defendant  may  read  his  own  answer  to  show  what  he 
put  in  issue ;  but  no  defendant  can,  for  any  purpose, 
refer  to  the  answer  of  another  defendant. 


CASES  IN  THE  HOUSE  OF  LORDS. 


283 


Lord  Brougham: — ^The  Appellant  and  P.  Taj/lor 
were  co-defendants;  how  does  P.  Taylar^s  separate 
answer  tend  to  show  what  was  the  matter  in  issue 
between  the  Appellant  and  the  common  plaintiffs  ? 

Mr.  Seijeant  Wilde : — The  answer  to  that  question 
depends  on  the  reason  of  P.  Taylor^  a  partner  of  the 
plaintiffs,  being  made  a  defendant  to  their  and  his 
bill.  I  do  not  read  P.  Taylors  answer  for  the  purpose 
of  proving  any  facts,  but  to  show  your  Lordships 
what  is  the  state  of  the  record. 

Lord  Brougham  — What  have  we  to  do  in  this  ap- 
peal of  Attwood ngeLinst  Small j  and  not  against  P.  Tay-^ 
for,  with  the  state  of  the  record  as  between  Attwood 
and  his  co-defendants  ?  Are  we  not  confined  to  the  state 
of  the  record  between  the  plaintiffs  and  Mr. Attwood  f 

Mr.  Serjeant  Wilde: — I  apprehend  that  I  may 
show  what  is  the  case  presented  by  this  record,  for 
the  judgment  of  the  House,  and  that  I  am  as  much 
entitled  to  show  what  is  put  in  issue  by  one  defendant 
as  by  another.  This  record  is  printed  by  both  parties, 
and  if  I  had  opened  the  appeal  formally,  I  should 
have  stated  the  pleadings,  but  for  convenience  I  have 
not  done  so,  but  made  my  statements  in  such  order 
as  I  thought  would  make  the  record  more  intelligible. 

Lord  Lyndhurst : — That  is  assuming  the  point. 

Lord  Brougham: — You  are  assuming  you  could 
read  this  answer;  you  can  do,  in  your  argument, 
all  that  you  could  do  if  you  had  opened  the  plead- 
ings ;  you  can  open  the  Appellant's  answer  and  the 
plaintiff's  bill,  not  as  evidence  of  facts,  but  to  show 
the  House  what  is  in  issue  between  the  plaintiffs  and 
your  client;  but  how  could  you  read  P.  Taylot^s 
answer  to  the  same  bill,  that  not  showing  the  issue 
between  your  client  and  the  plaintiffs  ? 

Mr.  Serjeant  Wilde : — Many  pages  of  these  prints 
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are  full  of  slanders  on  Mr.  Attwood^  and  they  were 
all  read  in  the  Court  helow  ;  the  plaintiff  were  en- 
abled  to  poison  the  Judge's  mind  by  reading  every 
letter  from  themselves  and  their  clerks  to  P.  Taylor. 

Lord  Lyndhurst: — Our  minds  have  not  been 
poisoned  by  them,  we  have  not  read  them.  If  they 
were  read  in  Court,  they  must  have  been  read  ly 
P.  Taylor's  counsel ;  for  he  appeared  there  by  hk 
own  counsel;  but  his  counsel  is  not  here.  The 
issues  raised  in  his  answer  are  issues  between  him 
and  the  plaintiffs. 

Mr.  Serjeant  fVilde : — Are  they  not  also  issues  be- 
tween Attwood  and  P.  Taylor?  Supposing  P.  Tayhr 
had  put  in  issue  a  letter  of  the  plaintiffs,  which  would 
answer  their  whole  case  ?  There  is  no*  relief  prayed 
by  the  bill  against  P.  Taylor,  costs  only  are  prayed 
against  him.  He  is  made  a  party  for  purposes  that 
I  shall  have  occasion  to  explain. 

Lord  JBrotig ham : —This  question  arose  here  in  the 
case  of  Hkodes  v.  Z>e  Beauvoir,  in  which  an  attomeyy 
named  ^ebbutt,  was  made  a  defendant,  for  costs. 
We  heard  the  appeal,  and  the  impossibility  of  readii^ 
Tebbutfs  answer  and  taking  his  evidence  was  one  rf 
the  grounds  on  which  we  directed  an  issue,  and  or- 
dered Tebbutt  to  be  examined  on  the  trial.  We  all 
considered  the  subject  very  fully.  Lord  Eld<m  was 
present  and  concurred. 

Mr.  Serjeant  Wilde: — The  circumstance  of  the 
attorney  having  been  made  a  party  puts  that  case  od 
very  different  grounds  from  this,  in  which  the  charge 
is  that  P.  Taylor  did  not  make  certain  communica- 
tions to  the  plaintiffs.  Suppose  a  decree  had  beat 
made  against  P.  Taylor,  that  decree  would  operate 
against  the  Appellant.  The  plaintiffs  charged  by 
their  amended  bill  that  P.  Taylor  and  Mr.  Attwood 
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were  in  collusion ;  that  Taylor  had  deluded  them  for 
the  benefit  of  Attwood ;  that  Taylor^  their  partner, 
colluding  with  Attwood,  though  he  might  have  had 
received  certain  information  from  Attwood,  did  not 
communicate  it  to  them.  The  position  of  P.  Taylor 
on  this  record,  and  under  the  circumstances,  entitles 
us  to  shew  your  Lordships  what  is  put  in  issue  by 
him,  because  that  issue  affects  the  Appellant.  The 
plaintiffs  charge  four  defendants,  Attwood^  his  agent 
and  clerk,  and  P.  Taylor,  with  collusion ;  the  issue 
is  one  entire  issue;  if  Mr.  Attwood  had  colluded 
with  those  persons,  the  effect  would  follow  of  rescind- 
ing the  contract.  If  P.  Taylor,  colluding  with 
Attwood,  forbore  to  make  communications  to  the 
company,  Attwood  would  be  affected ;  whatever  there- 
fore P.  Taylor  puts  in  issue  was  put  in  issue  to  decide, 
not  any  question  peculiar  to  him,  but  the  broad  ques- 
tion, whether  there  had  been  suppression  of  certain 
circumstances  by  collusion  between  the  Appellant 
and  P.  Taylor.  Supposing  P.  Taylor  puts  in  issue 
that  he  made  every  communication  to  the  plaintiffs, 
and  that  they  had  his  letters,  which  shewed  that,  is 
not  the  Appellant  interested  in  that  issuer  If  P. 
Taylor  proved  that  issue,  shall  the  Appellant  not 
have  the  benefit  of  it  ?  If  P.  Taylor  proved  that  he, 
by  a  letter,  to  which  Attwood  may  not  have  been  a 
party,  communicated  every  fact,  the  alleged  want 
of  knowing  which  is  the  foundation  of  the  plaintiffs' 
equity,  could  any  Court  of  Equity  decree  a  contract 
to  be  recinded  upon  the  ground  that  the  plaintiffs 
were  ignorant  of  certain  circumstances,  when  there  is 
a  letter  proved  in  the  cause  detailing  everyone  of  them? 
Could  it  be  said,  "  You  have  not  proved  that  the 
party  knew  these  facts,  therefore  we  will  decree  that 
there  has  been  a  fraudulent  suppression  of  them,  and 
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the  contract  shall  be  rescinded/'  while  another  defen- 
dant charged  with  the  collusion,  who  had  the  means 
of  proof,  which  we  had  not^  shows  that  the  parties 
were  acquainted  with  the  £Eicts  r 

Lord  Brougham: —It  happens  frequently  that  a 
bill  is  filed  against  two  parties  charging  confederacy 
and  collusion  between  them,  though  one  of  them  may 
be  the  agent,  servant,  or  partner  of  the  plaintifik 
In  every  such  case  it  would  follow,  if  you  are  well 
grounded  in  your  argument,  that  a  thing  should  be 
capable  of  being  done,  which  I  venture  to  say  the 
oldest  practitioner  in  the  Court  of  Chancery  never 
saw  done,  namely,  one  defendant  reading  his  co-de* 
fendant's  answer  to  show  the  state  of  the  record. 

Mr.  Serjeant  Wilde : — I  don't  profess  to  deal  with 
the  practice,  except  where  it  seems  to  be  at  variance 
with  the  principles  of  equity.  I  cannot  conceive  how 
a  Court  of  Equity  could  decree  a  contract  to  be  re- 
scinded upon  the  ground  of  a  fraudulent  concealment, 
where  several  parties  are  defendants,  one  of  whom 
has  managed  the  transaction,  and  he  puts  in  issue 
certain  matters  which  necessarily  go  to  the  benefit  ai 
the  whole,  a  release  for  instance  ;  because  one  defen* 
dant  had  not  a  knowledge  so  as  to  enable  him  to  put 
the  same  matter  practically  in  issue,  if  another  do 
it,  and  the  thing  is  proved  in  the  cause,  or  if  the 
issue  is  such  that  the  plaintiff's  mode  of  dealing  with 
it  furnishes  decisive  evidence  to  the  Court  that  there 
is  no  case  against  the  other  defendant ;  will  he  be 
dragged  into  Court  with  a  co-defendant,  whose  acts 
shall  be  evidence  to  prejudice  him,  but  shall  not  be 
evidence  to  benefit  him  ?  When  the  bill  was  first 
filed,  P.  Taylor  was  a  plaintifi* ;  whatever  was  put  in 
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that  bill  on  behalf  of  any  one  of  those  plaintiffs  and 
partners,  enures  to  the  benefit  of  the  defendant. 
Whatever  P.  Taylor  says  or  does  is  evidence  against 
his  partners  in  respect  of  partnership  transactions. 
His  declaration  and  acts  as  stated  in  the  bill  are  evi- 
dence i^inst  his  partners ;  whatever  is  stated  in  the 
bill  is  also  evidence  against  all  the  plaintiffs,  includ- 
ing P.  Taylor ;  it  is  their  admission,  it  is  their  case. 
The  plaintiffs  obtained  an  order  of  Court  that  they 
might  withdraw  their  replication  and  strike  out  P. 
Taylory  their  partner,  as  plaintiff,  and  make  him  a 
defendant;  he  was  accordingly  made  a  defendant, 
charged  with  having  colluded  with  Attwood.  That 
bill  as  against  P.  Taylor  was  dismissed ;  the  charge  of 
collusion  therefore  between  him  and  Attwood  is  at 
an  end,  and  his  statements  as  a  defendant,  and  part- 
ner of  the  plaintiffs,  interrogated  by  them,  are  evi- 
dence in  every  Court  of  Law  in  which  the  question 
could  be  discussed. 
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Lord  Lyndhurst: — The  bill  was  not  dismissed 
against  him  until  the  court  pronounced  its  judgment ; 
you  are  not  entitled  to  have  any  advantage  here,  in 
consequence  of  that  dismissal,  that  you  might  not  have 
in  the  Court  below :  you  do  not  appeal  against  that 
part  of  the  decree.  It  is  conti*ary  to  first  principles  to 
read  the  answer  of  one  defendant  for  or  against  ano- 
ther defendant  as  evidence,  because  there  is  no  oppor- 
tunity of  cross-examination. 


Mr.  Wakefield: — One  of  the  reasons  assigned  for 
this  appeal  was,  that  ^^  the  Court,  upon  dismissing  the 
bill  against  P.  Taylor^  ought  to  have  made  some 
declaration  so  as  to  give  the  Appellant  the  opportunity, 
if  he  should  have  been  so  advised,  of  examining  P. 
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Taylor.^'  And  another  of  the  reasons  complained, 
that  ^^  the  Respondents  took  a  fraudulent  advantage  of 
the  order  of  the  2d  of  May  1828,  in  pointing  out  to 
P.  Taylor  what  part  of  the  bill  they  wished  him  to 
answer,  and  in  causing  a  mere  formal  answer,  of  a  few 
lines,  to  be  put  in  on  the  part  of  the  Respondent,  J. 
Taylor^  thereby  depriving  the  Appellant  of  the  benefit 
of  having  full  disclosures  from  P.  and  J.  Taylor,  in 
regard  to  all  the  facts  put  in  issue  by  the  bill,  and  to 
which,  in  the  peculiar  circumstances  of  this  case,  the 
Appellant  was  entitled,  either  in  bar  to  the  relief 
soug  t  by  the  bill,  or  as  a  ground  for  the  Court  direct* 
ing  the  necessary  issues  and  inquiries."  Part  of  the 
grievance,  of  which  Mr.  Attwood  now  complains,  is 
that  some  things  were  not  done  by  the  Court  below  in 
order  to  give  him  the  benefit  which  he  is  endeavouring 
on  this  appeal  to  obtain,  but  which  he  cannot  obtain 
without  reference  to  the  record.  Recourse  must  be 
had  in  many  cases  to  the  answer  of  a  co-defendant 
It  is,  for  instance,  a  principle  of  Courts  of  Equity,  that 
no  decree  can  be  pronounced  on  the  testimony  of  one 
witness  against  a  denial  in  an  answer,  and  if  there  are 
four  or  more  answers,  all  denying  what  a  witness 
swears,  they  ought  to  be  all  read.  According  to  the 
forms  of  decrees  in  the  Court  of  Chancery,  the  answers 
of  all  the  defendants  are  read  at  the  hearing  :  "  This 
cause  coming  on,  &c.,  whereupon  and  upon  debate  of 
the  matter,  and  hearing  the  will  of,  &c.,  and  the  d&* 
fendants'  answers  and  the  proofs  taken  in  this  cause 
read,  &c/'  (/).  The  answer  of  a  defendant  not  brought 
to  hearing ;  may  be  read  against  another  defendant  at 
hearing  ;  Pitt  v.  Willis  (g).  Suppose  also  there  aie 
two  defendants,  who  would  naturally  join  in  the  same 


(y )  ^^^  Form,  Seton  on  Decrees,  5. 


(g)  Dickens,  84. 
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answer,  but  one  happens  to  be  living  in  London,  and 
the  other  in  York,  and  the  latter  is  unable  to  come  to 
London ;  according  to  the  forms  of  the  Court  they 
must  put  in  several  answers,  because  the  answer  of  one 
could  not  be  taken  to  the  other.  Does  the  mere  fact  of 
the  answer  being  on  different  sheets  of  parchment 
make  it  different  from  what  it  would  have  been  if  both 
had  sworn  to  one  piece  of  parchment  ?  There  is  one 
step  more;  at  the  hearing  this  bill  was  dismissed 
against  P.  Taylor ,  with  costs.  Now  it  is  a  well  estab- 
lished principle  that  the  answer  of  a  co-defendant  can 
be  read  on  the  question  of  costs.  To  what  extent  the 
answer  of  P.  Taylor  may  have  influenced  the  decision 
of  that  question  is  not  known  to  the  Appellant ;  but  he 
knows  that  he  was  ordered  to  pay  those  costs  over  to 
the  plaintiffs.  How  then  can  it  be  said  that  he  has  not 
a  direct  interest  in  all  that  P.  Taylor  has  put  in  issue, 
and  in  all  that  he  has  deposed  to  on  oath  in  that  an- 
swer ?  One  part  of  the  appeal  is  against  that  direction 
giving  those  costs  over  against  Mr.  Attwood ;  it  is  pos- 
sible when  that  branch  of  the  appeal,  whether  those 
costs  have  been  given  over  rightly  or  not,  comes  to  be 
discussed,  your  Lordships  cannot  be  blind  to  the 
influence  P.  Taylor's  answer  had  upon  the  mind  of 
the  judge. 

It  is  to  be  borne  in  mind  that  this  was  a  charge  of 
collusion  against  Mr.  Attwood  and  P.  Taylor,  and  that 
by  reason  of  that  collusion  a  fraud  had  been  practised. 
In  repelling  that  joint  charge,  P.  Taylor,  in  his  sepa- 
rate answer,  put  certain  facts  in  issue.  The  facts  put 
in  issue  by  P.  Taylor  equally  affect  Mr.  Attwood^  for 
although  P.  Taylor  is  removed  from  this  record,  the 
Respondents  seek,  as  appears  by  what  is  stated  at  the 
dose  of  their  case,  to  have  the  same  benefit  against 
Mr.  Attwood,  as  if  the  coUusioa  had  been  established 
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between  him  and  P.  Taylor.  Mr.  Attwood  is  therefoit 
in  every  way  interested  in  drawing  the  attention  of  the 
House  to  the  contents  of  P.  Taylor's  answer,  which 
was  put  in  by  the  dictation  of  the  Respondents,  in  order 
to  see  what  it  is  the  Respondents  rely  upon,  to  show 
that  Mr.  Attwood  ought  still  to  be  deprived  of  die 
benefits  of  the  acts  and  declarations  of  P.  Taylor,  as  if 
he  had  continued  upon  this  record  and  had  beea 
joined  in  the  decree  made  against  Mr.  Attwood.  On 
these  grounds ;  first,  because  this  is  a  conunon  issne^ 
and  not  several  issues ;  next,  because  the  Respondents 
themselves,  by  their  case,  seek  to  retain  as  against 
Mr.  Attwoodf  the  benefit  of  their  charge  against  him 
and  P.  Taylor;  thirdly,  because  Mr.  Attwood  is  affected 
on  the  question  of  costs,  in  respect  of  which  costs  the 
answer  of  P.  Taylor  is  evidence ;  and  also  because  the 
very  subject  of  this  appeal  draws  the  attention  of  the 
House  to  the  manner  in  which  the  answer  was  put  in, 
it  is  submitted  that  the  Appellant  is  entitled  to  the 
benefit  of  that  answer. 


Mr.  Knight  (being  desired  to  confine  his  answer 
to  the  point  made  as  to  P.  Taylor's  costs)  said,  it  was 
one  question  whether  P.  Taylor  should  have  his  cosIb^ 
and  another  whether  Attwood  should  pay  them. 
P.  Taylor's  answer  would  be  no  evidence  on  the 
question  whether  Attwood  ought  or  ought  not  to  pay 
those  costs;  it  was  a  matter  of  indifference  to  the 
plaintiffs,  in  the  view  the  Court  below  took  of  the 
case,  what  became  of  P.  Taylor's  costs,  for  they  knew 
that,  in  any  event,  they  could  not  be  charged  with 
them.  The  question  was  whether  P.  Taylor  shoaU 
pay  tlicse  costs,  not  whether  the  company  should  pay 
tliem  ;  but  the  Judge  below,  being  of  opinion  Aat 
P.  Taylor  should  have  his  costs,  could  only  arrive  at 
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that  conclusion  by  making  the  plaintiffs,  in  the  first 
instance,  pay  them,  and  Mr.  Attwood  to  pay  them 
over  to  the  plaintiffs. 

[Mr.  Sergeant  Wilde  and  Mr.  Wakefield  again,  in 
the  course  of  their  argument,   contended  that  the 
Appellant  was  entitled  to  read  the  answer  of  P.  Tay- 
lor as  a  declaration  of  a  partner  against  other  partners 
in  partnership  transactions.    P.  Taylor  was  and  con- 
tinued to  be  a  partner,  as  much  interested  in  rescind- 
ing the  contract  as  any  of  the  plaintiffs.      He  was  a 
co-plaintiff  up  to  November  1 828,  when  he  was  made 
a  defendant.     This  bill  having  been  dismissed  as  to 
him,  he  was  acquitted  of  collusion  charged  against  him 
and  Mr.  Attwood. — [Lord  Brougham :  A  declaration 
of  a  partner  accompan3dng  an  act  is  evidence  against 
the  other  partners,  but  this  answer  is  long  after  the 
act  done.] — The  declarations  of  a  partner  are  at  all 
times,  even  after  a  dissolution  of  the  partnership, 
evidence  against  his  co-partners  in  partnership  con- 
cerns. fFood  V.  Braddick  (A).     This  evidence  is  ad- 
missible here  under  one  of  the  reasons  for  the  appeal, 
which  complains  "  that  evidence  was  received  at  the 
hearing  in  respect  of  material  facts  and  declarations 
not  in  issue,  and  other  evidence  was  received  which 
ought  to  have  been  rejected,  and  evidence  given  on 
behalf  of  the  Appellant  was  rejected  which  ought  to 
have  been  received.*' — [Mr.  Knight :  This  answer  was 
not  tendered  as  evidence  in  the  Court  below ;  it  was  not 
tendered,  nor  objected  to,  received  or  rejected.  It  can- 
not, therefore,  come  within  the  general  terms  of  an  ap- 
peal for  rejection  of  evidence.] — This  is  a  case  of  several 
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partners  having  made  their  most  active  partner,  wbo 
possessed  the  most  knowledge  on  the  subject  of  the 
suit,  a  defendant.  What  are  the  rights  as  between 
defendants  generally?  First,  one  defendant  may 
examine  another  as  a  witness,  provided  he  has  no 
interest  in  the  suit,  and  consents  to  be  examined ; 
where  a  defendant  has  an  interest  in  the  suit,  neither 
the  plaintiff  nor  the  co-defendant  can  compel  him  to 
give  evidence,  but  then  his  declarations  touching  the 
matter  in  issue  would  be  evidence.  The  King  r.  tkt 
Inhabitants  of  Woburn  (i).  Worrall  v.  Jane$  {k). 
Grant  v.  Jackson  (/).  A  party  to  the  record  cannot 
be  examined  by  another  party  without  his  consent; 
with  his  consent  he  may  be  examined,  provided  he 
has  not  an  interest  consistent  with  the  testimony 
which  he  is  to  give.  This  bill  prays  the  cancellaticm 
of  a  contract  to  which  P.  Taylor  is  a  party,  and  prays 
a  return  of  225,000/.  which  has  been  paid;  he  haa^ 
therefore,  an  interest  in  the  suit,  and  it  would  have 
been  impossible  for  Mr.  Attwood^  consistently  with 
the  principle  of  the  cases,  to  have  examined  him  as  t 
witness.  Supposing  Mr.  Attwoodha.d  filed  a  cross  biD 
against  P.  Taylor  for  a  discovery,  there  is  no  principle 
of  evidence  that  could  have  prevented  his  answer 
being  read  against  these  plaintiffs,  ^  the  admission  of 
one  partner  against  his  co-partners.  If  JP.  Tayhr 
could  not  be  examined  by  Mr.  Attwood^  as  it  was  in 
his  power  to  object,  on  the  ground  that  he  was  inte- 
rested in  the  suit  and  was  a  party  to  the  record,  the 
occasion  for  receiving  his  declaration  against  his  part- 
ners occurs  now  of  necessity.     Can  the  plaintiffs  shut 


(i)  10  East  395. 

{k)  5  Moore  &  Payne,  241.  S.  C.  7  Bingh.  395. 

(/)  Peake's  N.  P.  Cases,  203. 
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out  all  the  admissions  on  their  own  part,  and  all  the 
evidence  also  by  choosing  to  make  all  who  could  be 
witnesses  defendants  to  the  suit,  without  any  ground 
except  to  shut  out  their  evidence  ?  Mr.  Starkicy  in 
his  book  upon  Evidence,  says  (wi),  "  A  declaration  by 
one  partner,  concerning  a  subject  of  joint  interest,  is 
evidence  against  another,  although  the  former  be  no 
party  to  the  suit.  Thus  in  an  action  against  some  of 
the  members  of  a  firm,  the  answer  of  another  per- 
son, proved  to  be  a  partner,  was  admitted  in  evidence 
as  an  admission  against  all.  An  admission  by  one 
partner,  after  the  dissolution  of  the  co-partnership,  is 
evidence  to  charge  the  other  partner ;"  and  he  cites 
Orant  v.  Jackson,  and  Wood  v.  Braddick. 

This  answer  was  not  tendered  in  the  Court  below, — 
and  if  tendered,  it  could  not  be  received, — because, 
until  the  judgment  was  pronounced,  the  Appellant 
could  not  have  known  that  the  bill  would  be  dismissed 
as  against  P.  Taylor.  When  the  learned  Judge  ac- 
quitted him  of  the  collusion,  he  should  then  have  looked 
to  the  admissions  contained  in  his  answer,  which  being 
upon  the  record,  the  learned  Judge  was  bound  to  take 
judicial  notice  of  it  as  in  a  writ  of  error.  The  princi- 
ples of  equity  required  that  all  the  parts  of  the  bill  that 
were  dismissed  against  P.  Taylor  for  collusion,  should 
also  be  dismissed  against  Mr.  Attwood,  with  whom  he 
was  charged  to  have  colluded.  The  admissions  of 
P.  Taylor,  not  only  as  a  partner  but  as  co-plaintiff 
with  the  Respondents,  ought  to  enure  to  the  benefit  of 
Mr.  Attwood ;  but  as,  for  the  reasons  before  mentioned, 
they  could  not  be  tendered  in  the  Court  below,  they 
ought  to  be  received  here,  not  only  to  show  the  issue 
between  the  parties  to  the  appeal,  but  also  as  evidence 
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for  the  Appellant.     The  moment  P.  Taylor  was  ac- 
quitted of  the  collusion,  and  dismissed  firom  the  suit, 
all  possible  objection  to  the  admission  of  his  answer 
in  evidence  ceased.     That  answer  being  on  the  record, 
it  was  not  necessary  to  tender  it  to  the  learned  Judge; 
it  ought  to  have  been  judicially  noticed  by  him,  and 
although  his  Lordship  did  not  take  any  notice  of  it, 
this  House  may  supply  the  omission,  and  may  now 
look  to  the  answer,  and  consider  its  application  to  the 
issue  between  the  parties  to  the  appeaL     In  the  caie 
of  Rochfort  V.  Nugent  (»),  this  House   allowed  to 
be  read  on  the  appeal,  a  deed  which  was  not  read 
in  the  Court  below.     And  in  Noel  v.  Noel  (o),  ihis 
House  went  farther,  and  admitted  upon  appeal  mat* 
ter  which  was  not  before  the  Court  below,  nor  proved 
in  evidence,  nor  stated  in  the  pleadings.    Tliat  was  t 
deed  of  settlement  referred  to  by  a  will,  and  the 
House  held  it  necessary  to  see  the  settlement  to  enable 
them  to   determine  the  question  of  constructicm  of 
that  will.    The  same  thing  was  done  in  the  case  of 
MacCahe   v.    Hussey  (/>).      But,   independently  of 
these  authorities  for  receiving  here  matter  which  was 
not  tendered  to  the  Judge  in  the  Court  below,  and 
whether  P.  Taylor's  answer  is  to  be  read  as  evidence, 
or  as  a  declaration  and   admission  of  one  partner 
against  other  partners  in  partnership  transactions,  it 
is  submitted  that  upon  the  practice  implied  in  die 
forms  of  decrees,  of  reading  all  the  answers  among 
the  proofs,  it  was  not  necessary  to  tender  this  answer 
in  the  Court  below,  but  that  Court  was  bound  judici- 
ally  to  notice  it,  and  therefore  this  House  is  now  bound 
to  refer  to  it  as  evidence,  or  as  an  admission,  or  for  the 


(n)  5  Bro.  P.  C.  354. 
(o)  la  Price,  214,  see  391  &  323.  {p)  3  Dow.  &  Clark,  440. 
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purpose  of  knowing  the  issue  between  the  Appellant 
end  the  Respondents.] 

Lord  Brougham: — My  Lords,  this  question  being 
one  of  very  considerable  importance  to  the  practice, 
not  only  of  this  House,  but  of  all  the  Courts  whose 
practice  in  the  admission  or  rejection  of  evidence 
would  be  regulated  ultimately  by  your  Lordships' 
decision  on  this  matter,  it  was  deemed  right  that  it 
should  be  formally  argued,  in  order  that  we  might  hear 
what  could  be  urged,  and  might  at  once  decide  the 
question  thus  incidentally  raised  by  the  tender  of  P. 
Taylor* s  answer,  without  the  clumsy  expedient  of  hav- 
ing it  taken  de  bene  esse,  and  afterwards  confounding, 
as  it  were,  in  our  own  minds  the  question  whether  it 
was  receivable  or  not,  with  the  question  of  the  import 
of  it,  if  received.  For  that  reason  the  two  learned 
counsel  have  been  heard  to  argue  for  the  admission  of 
the  answer ;  and  if  any  doubt  had  been  raised  in  my 
mind  upon  its  inadmissibility,  I  should  have  recom- 
mended to  your  Lordships  also  to  hear  the  counsel  on 
the  other  side.  But  the  learned  counsel  for  the  Ap- 
pellant, though  they  have  argued  with  great  learning, 
and  ui^ed  every  thing  that  could  be  put  forward  in 
favour  of  their  contention,  have  not  succeeded  in 
satisfying  my  mind  that  this  answer  ought  to  be  ad- 
mitted ;  and,  therefore,  I  think  it  would  be  a  waste  of 
time  were  we  to  call  upon  the  Respondents'  counsel  to 
be  heard. 

My  Lords,  this  answer  is  tendered  in  one  or  other,  or 
-both,  of  two  ways.  First,  it  is  said  you  have  a  right  to 
read  a  defendant's  answer,  as  you  have  undoubtedly, 
and  it  is  every  day's  practice  of  the  courts  to  hear  read 
the  answer,  as  well  as  the  bill,  for  the  purpose,  not  of 
evidence  in  the  cause,  but,  of  showing  the  Court  what  is 
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the  issue  raised  between  the  parties  on  the  record ;  and 
it  is  said  in  this  cause  that  the  answer  of  P.  Taylor 
may  be  read,  because  it  is  intimately  connected  with 
the  issue  raised  between  Small  and  Attwood — which 
two  parties  alone  are  before  us  here; — ^that  the  cause 
between  Small  and  P.  Taylor  and  the  issue  raised 
between  them  by  the  bill  and  answer,  must  be  exa- 
mined in  order  that  we  may  fully  know  what  issue  is 
raised  by  the  bill  and  answer  in  the  cause  between 
Small  and  Attwood.     I  clearly  think — and  I  have  the 
authority  of  the  learned  Judges,  the  present  heads  of 
the  Court  of  Chancery,  whom  I  have  just  consulted 
by  writing  them  a  note  on  this  subject — that  there 
is  nothing  in  the  circumstance  of  P.  Taylor  having 
first  been  a  co-plaintiff  with  Small,  and  being  after- 
wards dropped  as  plaintiff  and  made  a  defendant  with 
Attwood,  which  entitles  the  defendant  in  the  suit  of 
Small  against  Attwood  to  read  the  answer  of  another 
defendant  in  the  suit  of  Small  against  P.  Taylor,  for 
the  purpose  of  showing  what  the  issue  is  in  the  suit 
of  Small  against  Attwood.     We  are  to  look  at  the 
pleadings  in  the  suit  of  Small  and  Attwood  alone,  for 
the  purpose  of  informing  ourselves  what  is  the  issue  in 
that  suit.     But  then  it  is  said— and  this  has  been 
chiefly  pressed  upon  us  by  Mr.  fVakefield — that  the 
forms  of  the  decrees  of  Courts  of  Equity,  not  that  it  so 
appears  in  the  Court  of  Exchequer,  but  in  the  Courts 
of  Chancery,  seem  to  show  that  the  answer  may  always 
be  read.      For  it  is  said  the  forms  of  decrees  not  only 
set  forth  that  the  case  was  opened  and  the  pleadings 
read,  but  that  evidence  was  adduced,  ^^  and  upon  con- 
sidering the  proofs  adduced,  and  the  answers,  and  hear- 
ing parties  by  their  counsel  to  debate  on  the  same,  the 
Court  or  his  Lordship  doth  order,"  &c.     Now  this  in- 
ference, if  it  proves  any  thing,  would  prove  too  much, 
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because  it  would  prove  that  in  every  case — this  being 
the  universal  form  of  decree— the  answer  is  proceeded 
upon  as  if  it  were  evidence  in  the  cause.  Amongst  the 
proofe,  I  take  it  to  be  clear,  is  to  be  comprehended  in 
every  such  decree  that  part  of  the  answer  which  is 
elected  to  be  read  by  the  plaintiff  as  part  of  his  case. 
Suppose  the  instance  to  arise  of  there  having  been  no 
other  proofs,  no  depositions  on  interrogatories,  I  take 
it  the  form  of  the  decree  would  be  the  same.  If  the 
plaintiffs  had  merely  selected  and  read  certain  passages 
of  the  defendant's  answer  as  his  evidence,  the  decree 
would  proceed  to  say,  "upon  hearing  the  matter  opened 
upon  the  proofs  and  the  answer,"  &c«  What  is  more 
constantly  occurring  in  the  Court  of  Chancery  than 
for  the  Court  to  say,  "Have  you  any  evidence  ?"  "  No." 
**  Any  deposition  ?"  **  No.'*  "  Then  what  do  you  do ; 
do  you  read  any  of  the  answer  ?"  "  Yes.''  And  then 
your  second  counsel,  the  leading  counsel  having  opened 
the  case,  reads  the  evidence ;  and  in  case  there  be  no 
depositions  on  interrogatories,  he  would  read  passages 
of  the  answer,  and  say,  "  That  is  our  evidence." 

Another  ground,  on  which  the  admissibility  of 
this  answer  is  urged,  is  this. — It  is  said  that  you 
must  have  recourse  to  the  answer,  and  take  it  into 
accoimt,  because  the  rule  is  that,  if,  for  instance, 
fraud  is  imputed  to  the  defendant,  and  he  denies  it 
by  his  answer  on  oath,  then  you  must  have  more 
than  one  witness,  or  some  circumstances  in  addition 
to  a  witness,  in  order  to  rebut  that  denial.  But  I 
take  it  that  the  denial  is  not  read  as  evidence  in  the 
cause,  and  the  Court  does  not  use  it  as  evidence ;  it  is 
rather  considered  as  a  general  denial  in  the  nature 
of  a  plea  of  not  guilty ;  a  sort  of  general  issue  which 
puts  the  plaintiff  to  the  proof  in  a  particular  way, 
and  as  it  happens  to  be  on  oath,  the  practice  is  to  re- 
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quire  that  more  than  one  oath  should  be  on  the  other 
side.  Tliat  may  be  the  origin  of  the  words  in  the 
decree,  ^^  And  upon  reading  the  answer ;"  but  what- 
ever may  have  been  the  origin  of  that  formal  portion 
of  a  decree,  whether  there  may  have  been  some  prac- 
tice, now  obsolete,  of  reading  the  full  answer,  or  it 
may  have  been  in  the  way  I  have  suggested,  this  is 
certain,  that  if  we  were  to  listen  to  the  argument 
urged  on  the  part  of  the  Appellant,  and  decide  tfaiB 
matter  upon  the  ground  stated  by  Mr.  Wdkefiddf 
this  case  would  be  cited  to  your  Lordships  in  eveiy 
succeeding  case,  and  in  all  the  courts  of  equity  in 
this  country,  as  a  proof  that  that  practice,  which  has 
been  persisted  in  time  out  of  mind,  was  wrong,  and 
that  a  new  and  opposite  practice  must  be  introduced; 
a  practice  which  would  let  in  as  evidence  every  tittle  of 
every  answer  in  every  case.  On  these  grounds,  there- 
fore, I  have  no  doubt  whatever  that  in  the  first  way  in 
which  this  answer  is  proposed,  it  cannot  be  received, 
that  is,  to  show  us  the  issue  in  Small  and  Attwood. 

Then,  secondly,  is  it  receivable  upon  the  other 
ground,  on  which  it  is  tendered,  that  is,  as  evidence 
in  these  circumstances?  P.  Taylor  gives  certain 
statements  relating  to  the  partnership,  in  which 
he  and  the  plaintiffs  are  members;  his  declara- 
tions therefore,  though  upon  oath,  are  not  the  less 
declarations  of  a  partner,  touching  partnership  busi- 
ness, in  a  suit  in  which  his  co-partners  are  the  parties 
against  whom  those  declarations  are  sought  to  be 
given  in  evidence.  That  I  take  to  be  shortly  the 
ground  of  this  argument.  I  observed  the  learned 
(Counsel  repeatedly,  when  pressed  to  call  it  evidence, 
rather  evaded  that  call,  and  endeavoured  to  shake 
himself  loose  from  that  restriction,  and  to  treat  the 
answer  as  something  that  was  not  evidence ;  he  first 
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could  not  say  in  which  way  he  presented  it,  and 
seemed  to  suggest  that  if  it  should  be  received,  it 
should  be  afterwards  considered  in  what  way  it  was 
received.  But  it  depends  on  the  way  in  which  it  is 
tendered  whether  it  is  receivable  or  not,  and  it  would 
be  too  late  for  us,  if  we  once  admitted  it,  to  throw 
away  our  time  in  considering  in  which  way  it  was 
tendered,  because  if  it  is  received,  it  is  received  in 
every  way.  My  opinion  is  that,  generally  speaking, 
it  would  be  evidence  as  the  declaration  and  the  ad- 
mission of  one  partner  in  a  partnership  transaction 
against  his  co-partners.  I  have,  therefore,  no  oc* 
casion  to  go  to  the  case  of  tVorrall  v.  Jones  (g\  the 
King  v.  fVohum  (r),  Wood  v.  Braddick  (5),  and 
Grant  v.  Jackson  (t) ;  entirely  agreeing  with  what 
was  said  at  the  Bar,  I  see  no  occasion  to  deal  with 
those  cases,  because  nothing  that  I  am  now  about  to 
say  impugns  them. 

Was  this  answer  tendered  in  the  Court  below  ?  It  is 
admitted  that  it  was  not,  and  the  answer  to  that  ques- 
tion was  this — first,  the  reason  why  it  was  not  tendered 
was  said  to  be  because  until  the  judgment  was  given  it 
was  not  known  that  the  bill  would  be  dismissed  against 
P.  Taylor  ;  secondly,  it  was  said  that  P.  Taylor  was 
inadmissible  as  a  witness,  on  account  of  the  relation 
in  which  he  stood  to  the  plaintiffs  in  the  cause ;  and 
thirdly,  it  was  said  that  this  House  may  receive 
evidence,  and  look  at  matters  which  were  not  ten- 
dered or  in  the  view  of  the  Court  below.  I  will  take 
those  three  answers  in  their  order. 

First,  as  to  its  being  impossible  to  tell  till  the  very 
last  sentence,  as  it  is  said,  of  the  judgment^  what  the 
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«iid  others. 


(f)  5  B.  Moore  Sc  P.  241,  S.  C.  7  Blogh.  395.         (r)  10  East,  395. 
(«)  1  Taunt.  104.  (t)  Peake  s  Cas.  203. 
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learned  Judge  was  going  to  say  respecting  the  cafie 
against  P.  Taylor ^  I  am  not  pressed  by  that  view,  I 
confess,  considering  how  the  Appellant's  advisers  pro* 
ceeded  with  respect  to  the  other  two  co-defendants. 
They,  as  it  were  conditionally  and  provisionally,  ten- 
der their  depositions,  which  they  had  a  right  to  dfl^ 
and  which  they  equally  might  have  done  with  re- 
spect to  P.  Taylor's  answer.  Why  did  tbey  not  say, 
as  they  did  as  to  Jamei  and  Edwards^  depositioni^ 
"  We  don't  know  how  your  Lordship  is  to  dispose  of 
the  bill  in  Small  and  Taylor^  but  we  know  that  7^- 
hr's  answer  is  very  material  to  our  case,  and  we  beg 
leave  to  tender  it  to  your  Lordship  provisionally,  not 
to  attend  to  it  if  you  decide  one  way,  but  to  attend  to 
it,  and  to  deem  it  evidence  in  the  cause  if  you  decide 
another  way.**  I  cannot  conceive  why  that  could 
not  be  done  in  respect  of  the  one  piece  of  evidenoe 
as  well  as  the  other. 

Secondly,  it  is  said,  that  the  answer  of  P.  Tayhr, 
and  his  relation  to  the  plaintifis,  prevented  Mr.  Att^ 
wood  from  examining  him  as  a  witness  on  interrogi- 
tories.  Be  it  so :  just  let  us  consider  whether  there  is 
anything  peculiar  in  this  case,  in  the  situation  in  which 
P.  Taylor  stands,  by  having  been  first  a  plaintiff 
dropped  as  such,  and  then  made  a  defendant;  and 
lastly,  by  the  decree,  the  bill  being  dismissed  against 
him,  whether  anything  arises  from  that  peculiarity 
which  differs  this  case  from  other  cases,  and  gives  a  title 
to  the  Appellant  to  introduce  P.  Taylor* 8  evidence  in 
this  way  and  at  this  stage  ?  I  say,  no ;  because  either 
P.  Taylor  was  capable  of  being  examined  as  a  witness 
on  interrogatories  or  not.  If  he  was  capable  of  being  so 
examined,  my  objection  is  allowed ;  it  is  allowed  that 
they  might  have  examined  him,  and  did  not  examine 
him.  But  supposing— which  I  incline  to  think  is  right 
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* — that  he  was  not  competent  to  be  examined  as  a  wit- 
ness, that  is  not  owing  to  his  having  been  made  a  de* 
fendant  after  being  dropped  as  a  plaintiff,  but  to  his 
being  interested,  as  I  understand  the  case,  jointly 
with  the  plaintiffs,  and  that  is  not  a  peculiarity  in 
this  case,  nor  any  fault  of  the  plaintiffs,  nor  a  ground 
of  complaint  competent  to  a  defendant  to  make  against 
them,  from  the  extraordinary  course  they  are  said  to 
have  taken  of  dropping  their  co-plaintiff  and  turning 
him  into  a  defendant. 

It  has  been  said,  in  the  third  place,  that  this  House 
may  be  induced  upon  appeal  to  examine  matter,  which 
was  not  before  the  Court  below,  and  I  agree  that  the 
eases,  which  have  been  cited,  support  that  doctrine, 
viz.  Rochfort  v.  Nugent  (w),  a  case  which  has  been 
often  objected  to  on  another  ground,  but  not  on  this ; 
Nod  V.  Noel  {x)  was  a  very  peculiar  case,  in  which, 
after  being  carried  through  all  its  stages  in  the  Court 
of  Exchequer,  and  brought  here  by  appeal.  Lord 
JEldon,  with  that  marvellous  sagacity  which  has  been 
the  astonishment  of  his  contemporaries,  discovered 
that  a  very  important  matter,  a  family  settlement, 
had  been  omitted  in  the  Court  below,  the  production 
of  which  altered  the  whole  case.  We  had  a  great 
deal  of  consideration  on  the  case  of  MacCabe  v.  Htis^ 
sey  (y),  and  it  appeared  to  be  a  different  case  in  the 
Court  below  from  what  it  was  in  the  Appeal  here; 
that  it  was  a  totally  new  case  in  this  Court  of  Appeal, 
a  most  extraordinary  course  of  proceeding,  not  very 
much  to  be  favoured,  this  House  sitting  as  a  Court  of 
Appeal,  not  exercising  appellate,  but  an  original  juris- 
diction.    I  am  not  about  to  dispute  the  right,  but  the 
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(tt)  5Bro.  P.  Ca8.35i. 
(x)  12  Price,  214.  iy)  2  Dow.  &  Clark,  440. 
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expediency  of  exercising  it.   In  Noel  v.  Nbei^  which  ii 
the  stronger  of  the  other  two  cases,  a  will  was  th< 
subject  of  the  suit,  making  an  express  reference  to  i 
settlement     It  was  very  extraordinary,  and  much  ti 
be  regretted,  says  Lord  Redesdale — and  I  agree  witi 
him — that  the  Court  below  should  never  have  thougii 
of  looking  at  that  settlement,  although  it  was  iic: 
ported  into  the  will  by  words  of  reference,  whi<^ 
made  the  settlement,  as  it  were,  part  of  the  will  wi^^ 
reference  to  the  argument  arising  upon  it.     In  tli^ 
next  place  there  appears  no  proof  that  inspection  ot 
that  settlement  by  this  House  was  resisted  at  the  bar; 
it  rather  seems  to  have  been  consented  to,  and  boA 
parties  were  placed  in  a  situation  more  favourable  hf 
the  inspection,  and  perhaps  they  allowed  it  rather  thtt 
have  the  case  remitted  to  the  Court  below.     It  was  t 
long  expensive  family  suit,  and  therefore  the  partiei 
were  very  naturally  satisfied  with  having  Mr.  Sugim 
and  Mr.  Shadwell  argue  it  here.     Upon  the  whob^ 
therefore,  I  think  Noel  v.  Noel,  as  also  the  othflr 
two  cases,  show  that  this  Court,  being  a  Court  of  the 
last  resort,  and  having  the  highest  judicial  powens  i 
has  a  right,  in  order  to  satisfy  its  own  conscience,  to  ] 
look  at  what  was  not  before  the  Court  below.    I  as  ^ 
also  of  opinion  that  it  is  a  right  that  ought  to  be  j 
very  sparingly  exercised.    In  MacCabe  v.  Sussey^bif  | 
aught  I  know,  it  might  have  been  by  consent  also,  bt  j 
it  does  not  appear  by  the  report  to  have  been  dii^  i 
cussed.    In  this  case,  I  admit  it  may  be  expedient  to  ] 
resort  to  this  answer,  and  I  think  the  Appellant  wiQ 
be  entitled  to  complain  of  the  course  the  proceeding! 
took,  and  to  remind  us  that  we  in  the  last  resort  aie 
doing  irreparable  injustice  if  we  keep  him  out  of  any 
thing  he  has  a  right  to ;  and  we,  taking  this  into  our 
consideration,  may,  in  the  course  of  the  cause,  and  be- 
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fore  the  end  of  it,  if  we  think  fit  to  inform  our  own 
conscience,  have  recourse  to  this  answer  to  satisfy  our- 
selves of  the  bearing  it  has  upon  the  case ;  but  in  this 
stage,  I  am  clearly  of  opinion  it  is  much  safer  that,  for 
the  present,  he  should  be  excluded  from  the  benefit  of 
it,  and  that  he  has  made  no  case  to  entitle  him,  as  of 
right,  to  the  benefit  of  it. 
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Lord  Zffndhurst:—Mj  Lords,  I  am  entirely  of 
the  same  opinion,  and  as  my  noble  and  learned  friend 
has  entered  so  fully  into  the  question,  it  will  not  be 
necessary  for  me  to  trouble  your  Lordships  with  more 
than  a  few  words.  It  appears  to  me,  as  my  noble  and 
learned  friend  has  stated,  there  are  two  points  for  con- 
sideration :  first — ^Is  this  answer  to  be  read  for  the 
purpose  of  ascertaining  what  were  the  facts  in  issue, 
as  far  as  P.  Taylor  was  concerned  ?  I  am  of  opinion 
it  cannot  be  read  with  that  view,  in  as  much  as  the 
bill  is  dismissed  against  P.  Taylor^  and  he  is  not  before 
your  Lordships'  House.  The  next  question  is — Can 
it  be  read  as  evidence  ?  I  shall  not  enter  into  the 
question  as  to  whether  or  not  the  declarations  under 
these  circumstances  which  one  of  the  parties  has  ex- 
hibited in  an  answer,  are  not  evidence  against  his  co- 
partners. It  appears  to  me  that  that  is  a  question 
entirely  unnecessary  to  be  considered  in  the  view  I 
take  of  the  present  question,  and  in  the  view,  in  fact, 
which  has  been  taken  by  my  noble  and  learned  friend. 
It  was  competent  to  the  Appellant's  counsel  to  have 
offered  this  evidence  in  the  Court  below ;  they  might 
have  offered  it  provisionally,  as  the  evidence  of  James 
and  of  Edwards  was  offered ;  they  exercised  a  discre- 
tion— I  must  presume  it  was  a  sound  discretion — in 
not  tendering  this  evidence.  Their  not  having  ten- 
dered the  evidence  there,  I  am  of  opinion  it  ought  not 
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to  be  received  by  the  appellate  tribunal,  and  that,  if  we 
were  to  lay  down,  as  a  general  rule,  that  evidence  not 
offered  before  the  Court  below  could  be  tendered  and 
received  before  the  appellate  tribunal,  we  should  be 
introducing  a  principle  which  would  be  productiye  of 
very  great  mischief  in  the  application  of  it. 

With  respect  to  the  cases  that  have  been  cited,  it 
does  not  appear  to  me  that  they  go  fiEir  to  decide  the 
present  question.  The  case  of  Noel  v.  Noel  was  a  mere 
question  of  construction  of  a  will ;  there  was  no  dii- 
pute  as  to  the  facts ;  the  will  having  referred  to  a  set- 
tlement, it  appeared  to  the  noble  Lords,  who  decided 
that  case,  that  it  was  impossible  properly  to  dete^ 
mine  the  construction  of  the  will,  without  looking 
into  the  settlement.  There  was  no  dispute  that  there 
was  such  a  settlement,  no  dispute  as  to  a  question  of 
fact ;  it  would  have  been  idle,  therefore,  to  have  eent 
it  back  to  the  Court  below  to  hear  further  evidenee^ 
and  to  receive  the  settlement,  the  Court  here  called 
for  the  settlement.  What  does  Lord  Eldan  sayt 
"  Unfortunately,"  he  says,  "  it  was  not  brou^ 
before  the  Lord  Chief  Baron  in  the  Exchequer 
Chamber  upon  the  argument  there,  and  that  bdng 
the  very  instrument  on  which  the  whole  questiot 
seems  to  me  to  hinge,  and  not  having  been  under 
consideration  in  the  judgment  which  was  g^ven  in 
the  case,  I  must  take  the  liberty  of  saying,  that 
although  the  decision  of  the  Lord  Chief  Baran^  who 
decided  it  without  the  other  judges,  might  be  verj 
right  in  the  case  as  it  was  brought  before  him,  yet 
your  Lordships  may  not  be  able  to  confirm  it  without 
having  other  information  before  you  than  that  on 
which  it  was  determined.**  It  is  quite  obvious  there* 
fore  it  was  a  mere  question  as  to  the  construction  of 
the  instrument,  and  it  did  not  turn  at  all  on  a  dia- 
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ted  hct     With  respect  to  the  other  case  which       iss5. 
8  been  cited  from  Brown's  Parliamentary  Cases,     jJ^^^J^^ 
s  facts  are  so  obscurely  stated  that  it  is  quite  impos-  «. 

lie  to  place  any  sufficient  reliance  upon  it.     I  think    ^od  others. 
srefore  the  general   rule  ought  to  prevail  in  this 
Be,  namely,  that  as  this  evidence  was  not  tendered 
the  Court  below,  it  ought  not  to  be  offered  before 
B  Appellate  tribunal. 


The  following  is  the  substance  and  effect  of  the        i835 
foments  on  both  sides  m  1835  and  1836,  on  the 
ints  comprised  in  the  appeal. 


and 
1836. 


First,  as  to  the  order  of  the  2d  of  May  1828  (z).  iiie  order  to 
was  argued  for  the  Appellant,  that  that  order  was  **"^°  " 
ntrary  to  practice  on  two  grounds:  first,  in  the 
ourt  of  Exchequer  a  plaintiff  cannot  amend  his  bill 
ter  replication,  without  showing  special  grounds,  that 
by  affidavit,  swearing  that  the  subject  matter  of 
e  proposed  amendments  had  been  discovered  since 
e  replication.     Markham  v.  Smythe  (a),  Lord  KiU 
wrey  v.  Ley  (J).    No  special  grounds  were  shown  in 
e  affidavit  filed  in  support  of  the  application  for 
is  order;  for  the  money  transactions  between  P. 
^(yhr  and  Attwood,  alleged  in  that  affidavit  to  have 
^n  discovered  since  the  filing  of  the    replication, 
ere  previously  known  to  the  plaintiffs.     Had  there 
3en  any  foundation  for  the  allegation,  the  plaintiffs 
lould  have  filed  a  supplemental  bill;   Barfield  v. 
Te/fy  (c).  The  Lord  Chief  Baron  in  his  judgment,  after 
ating  the  nature  of  these  transactions,  says,  *'  The 
irectors  examined  into  the  conduct  of  P.  Taylor 
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with  great  minutenesB,  and  the  result  was .  that  they 
honourably  acquitted  hun(^.  Secondly,  no  court 
of  equity  can  grant  an  order  to  amend,  by  convertiiig 
a  plaintiff  into  a  defendant,  if  the  application  be 
SicALL  opposed  by  a  defendant ;  Motteux  v.  Mackretk  (e). 
His  consent  must  be  expressed  or  implied  ;  Lamgdak 
v.  Langdale  (f).  The  case  oiAylwin  v.  Brayj  cited  on 
the  motion  in  the  Court  below  as  exactly  in  pdnt 
with  the  present,  was  mis-stated ;  for  it  appeared  from 
the  registrar's  book,  that  the  application  there  was 
not  **  strongly  opposed/'  as  was  alleged,  nor  opposed 
at  all  by  the  defendants  {g). 

This  order  was  obtained  for  the  fraudulent  purpose 
of  falsely  charging  collusion  between  the  Appellant  and 
P.  Taylor,  and  of  depriving  the  Appellant  of  the  bene- 
fit to  which  he  was  entitled  from  P.  Taylor's  acts  and 
declarations,  which  would  have  bound  his  co-plaintifi ; 
it  deprived  the  Appellant  of  the  security  of  J.  Taylor^ 
who  was  also  converted  from  a  plaintiff  into  a  de- 
fendant, and  of  P.  Taylor  J  for  the  performance  of  the 
offer,  made  by  the  bill,  to  deliver  up  possession  of  the 
estate  and  works,  and  to  account  for  the  rents  and 
profits ;  it  permitted  so  essential  an  alteration  in  the 
parties  to  the  suit  as  to  embarrass  the  Appellant  in  hii 
defence,  having  disclosed  his  defence  in  the  answer, 
which  he  had  put  in  to  the  original  bill,  in  the  confi- 
dence that  he  might  rely  upon  the  acts  and  dedart- 
tions  of  P.  Taylor.  The  Respondents  also  took  a 
fraudulent  advantage  of  the  order,  in  pointing  out  to 
P.  Taylor  what  parts  of  the  bill  they  wished  him  to 
answer,  and  in  causing  a  mere  formal  answer  of  a  few 
lines  to  be  put  in  for  J.  Taylor^  thereby  depriving  the 

((/)  Younge,  495,  6.  (/)  13  Ves.  167. 

(e)  Dickens,  735 ;  S.  C.  1  Ves.  jun.  142.        (g)  a  Y.  &  J.  518, 
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Appellant  of  the  benefit  of  having  full  disclosures 
from  them  in  regard  to  all  the  facts  put  in  issue.  By 
the  decree,  the  Appellant,  and  James  and  Edwards^ 
are  ordered  to  re-pay  to  the  Respondents  the  costs  of 
P.  Taylor.  The  charge  of  collusion  having  been  dis- 
proved, the  whole  of  the  amended  bill  ought  to 
bave  been  dismissed  with  costs,  against  the  other  de- 
fendants as  well  as  P.  Taylor. 


1835 
and 
1836. 
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For  the  Respondents^  it  was  contended,  first,  that  the 
appeal  against  this  order  was  too  late,  as  being  barred 
by  the  standing  orders  of  the  House  respecting  the  time 
for  bringing  appeals  (A) ;  and  secondly,  that  all  objec- 
tion to  the  order  for  irregularity  was  waived  by  the 
Appellant's  answering  the  amendments,  and  by  his 
acceptance  of  the  costs.  Tarlton  v.  Dyer  (i),  Hair  v. 
JVoodhridge  (i). 

That  order,  being  made  while  P.  Taylor  was  a  party 
to  the  cause,  cannot  be  altered  in  his  absence.  The 
Appellant  advisedly  omitted  him  from  the  appeal. 

The  order  was  made  upon  affidavit,  showing  suffi- 
cient grounds  for  the  application,  and  no  affidavit 
being  filed  by  the  Appellant  showing  the  contrary, 
the  Court  could  not  refuse  the  motion. 

The  consent  of  the  defendant  was  not  necessary  to 
the  granting  of  the  order.  In  Aylwinr.  Bray  (A),  the 
application  does  not  appear  to  have  been  opposed,  but 
it  appears  quite  clear  that  the  order  was  made  without 
consent  of  the  defendants.  There  was  no  consent  in 
Motteux  V.  Mackrethj  as  appeared  by  the  report  in 
Vesey  (/),  nor  in  JLbydy.  Makeam  (m),  nor  in  Holkirk 


(A)  Order  of  March  34  1725  (See  the  amended  orders,  infra). 
(f)  1  Ru88.  &  M.'  1  and  5.  (/)  1  Ves.  jun.  143. 

(k)  a  Y.  &  J.  518.  (m)  6  Ves.  145- 
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V,  Halkirk  (n).  It  has  been  lately  the  uniform  prac- 
tice for  a  plaintiff,  if  he  sees  fit,  to  strike  out  a  co- 
plaintiff,  and  make  him  a  defendant,  only  giving  the 
defendant  security  for  costs  in  place  of  the  security  of 
the  plaintiff  struck  out. 

There  was  no  proof  that  the  transactions  between 
Attwood  and  P.  Taylor  came  to  the  knowledge  of  the 
Respondents  until  after  the  replication  was  put  in. 

In  reply  for  the  Appellant  The  appeal  from  the  decree 
being  within  time,  saves  the  right  to  appeal  from  this 
order  (o).  The  order  in  Halkirk  v.  Halkirk  was  made 
by  consent  of  the  defendant.  In  the  case  of  ILlojfd  v. 
Makeanij  Lord  Eldan  refused  the  motion  at  first,  sayiog, 
"  It  must  be  by  positive  consent."  When  the  application 
was  made  a  second  time,  it  was  stated  that  Lord  Tknf' 
low  made  a  like  order  in  Matteux  v.  Mackreth^  without 
consent,  which  he  before  thought  to  be  necessary :  his 
Lordship  said,  '^  it  seemed  to  him  Lord  TTiurlow'sinU 
thoughts  were  right;"  but  upon  the  authority  of  that 
case,  and  of  the  practice  (as  stated  to  him),  his  Lord- 
ship granted  the  motion.  It  was  quite  clear,  upon  ex- 
amining Motteux  V.  Ma^krethj  in  Dickens*  report,  that 
it  was  misrepresented  to  Lord  Eldon,  and  the  practice 
also  mis-stated  to  him.  But  these  cases,  and  JPulUn's 
case,  and  Attomey-GeTieralw.  Hahei'dashers*  Campamff 
(both  cited  in  Lloyd  v.  Makeam^)  whether  they  were 
or  were  not  cases  of  consent  to  amend  afler  replica- 
tion, had  only  for  their  object  to  strike  certain 
plaintiffs  out,  for  the  purpose  of  making  them  wit- 
nesses, and  they  were  not  authorities  for  this  order; 
indeed,  the  Court  of  Exchequer  did  not  put  the  matter 

on  authority,  but  on  "  expedience  and  convenience," 
to  save  the  delay  and  expense  of  filing  a  new  bilL 

(n)  4  Madd.  50.      (o)  Be  Burgh  v.  Clarke,  anie^  4  C.  &  F.  £6s. 
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rhe  cases  of  Tarlton  v.  Dyer,  and  Hair  v.  Wood- 
ridge,  were  not  authority  for  holding  that  the 
loceptance  of  costs  precluded  the  Appellant  from 
omplaining  of  this  order,  as  in  them  no  opinion  was 
ironounced  on  the  point. 

The  House  held  that  the  standing  orders  did  not 
ireclude  the  appeal  from  this  order,  which  was  only 
Qterlocutory^  and  when  the  final  decree  is  appealed 
igainst,  the  previous  interlocutory  orders  follow  its 
ate,  and  the  decree  being  within  time,  saves  the  orders 
ly  relation.  This  objection,  if  a  good  objection,  ought 
o  have  been  taken  before  the  Appeal  Committee. 
Lb  to  the  regularity  of  the  order,  no  opinion  was 
expressed  by  their  Lordships  during  the  argument. 


Attwood 

V. 

Small 
and  otl^en. 


As  to  the  decree,  the  arguments  for  the  Appellant 
fere  to  the  following  effect  (p): 

First  J  as  to  the  frame  of  the  suit:  the  contracts  Pmie«— 
laving  been  entered  into  with  jR,  Small^  Shears  and  "r*J[^"^fff^ 
J.   Taylor y  as  individuals,  with  an   express  under-  having  no 
tending  with  them  and  the  other  directors  of  the  '"'*'•*'' 
company  that  the  Appellant   was  only  to  contract 
inth  the  three  purchasers  in  their  iudividual  capacity, 
t  was  a  breach  of  faith  for  all  the  directors  to  join  in 
lie  bill.     R.  SmalU  Shears  and  J.  Taylor,  ought 
lot  to  be  considered  as  the  agents  of  the  directors, 
md  in  law  they  are  not  trustees  for  them.     If  any 
nxch  trust  was  intended,  it  is  not  manifested  by  writ- 
ng  as  by  law  required ;  there  are,  therefore,  parties, 
)lsiintifis  to  the  bill,  who  are  not  entitled  to  any  de- 
cree against  the  Appellant,  and  who  are  improperly 
oined  as  co-plaintiff's ;  Phillips  v.  Duke  of  Bucks  {g)i 


(p)  5ee  YouDge,  418  to  449* 

X  3 
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Patterson  v.  Gandesequi  (y),  Garrett  v.  Handley  {z\ 
Thomson  v.  Davenport  (a),  Dubois  v.  Ludert  (6),  and 
Mendizabel  v.  Machado  (c). 

But  secondly  y  if  any  other  persons,  besides  R.  SmaH 
Shears,  and  J.  Taylor,  are  proper  parties,  plaintifi 
in  the  bill,  then  there  is  a  defect  of  parties.  All  die 
members  of  the  partnership  ought  to  be  made  partiei, 
so  that  the  Court  may  do  ample  justice  (d).  Tbeie 
is  no  case  to  be  found  in  which  a  few  only  of  a  com- 
pany have  sued  a  stranger  to  the  company  :  all  tin 
cases  relied  ou  in  the  Court  below  were  cases  in  whicb 
some  members  of  a  company  sued  the  others  or  some 
officer  of  the  company,  or  in  which  the  company  woe 
defendants  and  the  plaintiff  was  relieved  from  tin 
inconvenience  of  making  all  the  members  parties. 
Meux  V.  Malthy  (e\  relied  on  in  the  judgment  bdov 
on  this  point,  was  a  case  of  that  description.  In  Weak 
V.  West  Middlesex  Water  Works  Company  (jf),  the 
rule  was  stated  thus :  "  it  has  been  long  settled  that  if 
any  person  has  a  common  right  against  a  great  many 
of  the  King's  subjects,  inasmuch  as  he  cannot  contend 
with  all  the  King's  subjects,  a  Court  of  Equity  will 
permit  him  to  file  a  bill  against  some.''  If  the 
partners  in  this  company  be  too  numerous  to  be  all 
brought  before  the  Court,  that  is  an  inconvenieoce 
they  have  drawn  on  themselves;  and  it  is  their 
voluntary  union  that  distinguishes  this  bill  from  cre- 
ditors' bills,  from  bills  by  or  against  several  inhabit* 
ants  of  a  parish,  and  suitors  to  mills,  &c.,  in  whiehi 
although  the  parties  stand  in  a  common  relation,  that 
position  is  not  the  result  of  their  voluntary  conduct 
The  inconvenience  here  is  the  result  of  the  unwiddy 

(y)  15  East,  62  ;  see  4  Taunt.  573.  (c)  1  Sim.  68-78. 

(z)  4  B.  &  C.  664.  (^O  Mitf.  Plead.  163.  (4th  cd.) 

la)  9  B.  &  C.  78.  (e)  2  Swanst  277. 

[b)  5  Taunt.  C09.  (/)  1  Jac.  &  W.  369. 
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trength  of  this  company.    Why  are  they  to  have  the 
dvantages  of  that  strength,  without  submitting  to 
to  disadvantages?     It  is  very  questionable  on  that 
;round  whether  this  company  is  not  illegal ;  Kinder       '"^^'^ 
•  Taylor  (g);  Vansandanv.  Moore{k).    Suppose  this    ^*'^^i' 
dUl  had  been  filed  by  collusion  between  the  plaintiffs       .  _ 
nd  Mr.  Attwood  behind  the  backs  of  the  other  share-  defector. 
K^ers,  or  against  their  desire,  would  these  be  bound 
ij  the  decree  in  that  suit  ?    The  result  of  rescinding 
his  contract  would  necessarily  lead  to  the  dissolu- 
km  of  the  company.    Can  that  end  be  obtained  with- 
»iit  making  all  the  shareholders  parties  ?    After  the 
lecree  dismissing  the  bill  as  against  P.  Taylor j  there 
B  clearly  a  defect  of  parties  even  according  to  the 
irgument  of  the  Respondents,  for  he  is  now  no  party, 
svenby  representation.   All  the  arguments  arising  from 
nconvenience  and  failure  of  justice  are  in  favour  of  the 
Ippellant,  not  only  as  regards  himself,  but  also  as  re- 
gards the  absent  partners  of  the  Respondents.  In  all  the 
uises  relied  on  in  the  argument  below  for  the  Respon- 
ients,  Adair  v.  The  New  River  Company  (i),  Cockburn 
f.  Thompson  (k)y  Hichens  v.  Congreve  (/),  Bromley  v. 
Skmth  (m).  Gray  v.  Chaplin  («),  there  was  a  common 
mrong  to  be  redressed,  the  redressing  of  which  would 
le  to  the  benefit  of  all  the  shareholders,  and  therefore 
i  few  of  them  were  allowed  to  represent  all.  And  to  that 
sffect  also  are  the  observations  of  the  Vice^Chancdlor 
n  the  case  of  Long  v.  Younge  (o),  a  case  in  its  result 
avouring  the  Appellant,  but  it  was  cited  for  the  Re- 
pondents  on  account  of  the  exceptions  stated  by  the 

Vzce- Chancellor  to  the  general  rule.     The  case  relied 
in  in  the  judgment  not  cited  in  the  argument,  was 

(r)  George  on  Joint  Stock  Co.  47.  (I)  4  Russ.  562. 

ifi)  1  RuB8.  463.  ?m)  1  Sim.  8. 

(f)  1 1  Ves.  439.  (n)  2  S.  &  S.  267. 

(k)  16  Ves.  321,  (0)  2  Sim.  369. 
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Menx  V.  Malthy{p\  which  was  a  bill  for  specific  per- 
formance, and  not  for  rescinding  a  contract ;  and  it 
was  filed  against  the  treasurer  and  directors  of  a  com* 
pany,  the  plaintiff's  being  there^as  in  the  other  cases,  le- 
Small  lieved  from  bringing  all  the  members  before  the  CSomL 
In  Lloyd  v.  Loaring  {q\  which  is  referred  to  in  Menx 
v.  Maltby^  the  Lord  Chancellor^  allowing  a  demurer 
for  want  of  parties,  desired  it  to  be  distinctly  undo^ 
stood  that  he  did  not  think  the  Court  ought  to  pennit 
persons,  who  could  only  sue  as  partners^  to  sue  in  a  cor- 
porate character.  That  was  precisely  the  objection  of 
the  Appellant  to  the  frame  of  this  suit ;  and  an  objec- 
tion which  was  sustained  by  the  cases  of  Vansandan^* 
Moore  (r),  Blain  v.  Agar  (s),  and  Dams  v.  Fi$k  (/). 

Omissions  in        Parol  testimony  was  illegally  received  in  the  Cooit 
Tract  not  to  '  below,  to  Supply  terms  and  stipulations  that  were  not 

be  supplied      contained  in  the  written  contract  (u).     In  this  con- 
by  parol  ^  ^       ^  ■' 

evidence.  tract,  nothing  was  mentioned  with  respect  to  the  qua- 
lity of  the  minerals  under  the  estates,  or  the  quantit]^ 
of  materials  used  for  the  manufacture  of  iron,  or  tk 
cost  of  the  manufacture  or  of  the  materials.  To  allow 
parol  evidence  to  be  given  of  representations  in  respect 
of  any  of  these  particulars,  would  render  it  neariy 
impracticable  to  maintain  any  contract,  penned  in 
general  terms,  after  communications  between  the  par- 
ties, and  would  trench,  in  this  case,  which  was  a  ooa- 
tract  for  the  sale  partly  of  freehold  property,  on  tbe 
wholesome  provisions  of  the  Statute  of  FVands(:r). 
The  rule  deduced  by  the  Lord  Chief  Baron  from  the 
cases  at  law  cited  below,  may  be  admitted,  namdljr 

(p)  2  Swanst.  277.  (if)  See  the  argument  bdov 

(7)  6  Ves.  777.  on  this  point,  You.  433  to  444, 

(r)  1  Russ.  441.  and  the  judgment  460  to  4^ 

{$)  1  Sim.  37  ;  2  Sim.  289.  (x)  29  Ch.  2,  c.  3. 
(/)  1  You.  a2.^. 


(0  1  You.  425 
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that  a  person  knoi^ingly  making  a  misrepresentation 
of  material  facts  which  is  not  within  the  observation 
of  the  opposite  party,  may  be  sued  in  an  action  for 
damages  for  the  injury  the  latter  has  sustained, 
although  the  particulars  so  misrepresented  be  no  part 
of  the  terms  of  the  written  contract.  But  if  those 
particulars  be  part,  though  not  of  the  written  contract, 
yet  of  the  contract,  and  be  omitted  in  the  writing,  the 
rale  against  the  admission  of  parol  evidence  to  sup- 
ply the  terms  of  a  written  agreement  will  apply. 
JSinsted  v.  Coleman  (y).  Lord  Imham  v.  Child  (2), 
Hayne^  v.  Hare  (a).  Rich  v.  Jackson  (&),  Omerod  v. 
Hardman  (c),  Wbollam  v.  Heam  (ci),  Morthck  v. 
JSuller(e\  where  the  distinction  is  stated  between 
performing  and  rescinding  contracts — which  should 
not  be  overlooked  in  this  case — and  between  the  re- 
medies of  the  parties  at  law  and  in  equity. 


The  company  might  perhaps  maintain  an  action  l>»^» 
of  deceit,  if  they  could  prove  before  a  jury  the  case  JJ^^^  ^' 
they  alleged  by  their  bill ;  but  if  they  sued  on  the 
contract,  treating  the  alleged  misrepresentation  as 
part  of  it,  as  they  have  done  in  their  bill,  endea- 
Touring  to  incorporate  into  the  contract  terms  and 
conditions  that  do  not  appear  in  it,  they  would 
be  nonsuited.  Meyer  v.  Mvereth  (y),  Gardiner  v. 
Gray  (g\  Powell  v.  Edmunds  (A),  Bradshaw  v. 
Bennett  (i),  Pickering  v.  Dowson  (j).  Had  the 
plaintiffs  brought  an  action  for  deceit,  they  should 


(y)  Bunb.  6s* 

(x)  1  Bro.  C.  C.  93. 

(a)  1  Hy.  Bl.  66a  c<  seq. 

(b)  4  Bro.  C.  C.  513-518,  and 
6  Vet.  334,  noie. 

(c)  5  Ves.  730. 

(d)  7  Ves.  211-18. 


e)  10  Vc8.  308. 
)  4  Campb.  22. 
)  Id.  144. 
(h)  IS  East,  6. 
(1)  5  Carr.  &  P.  48. 
(j)  4  Taunt.  779. 
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prove  both  deceit  and  damage.     CamytCs  Digest  (i), 
Shepp.  Abr.  (/),    Williams  \.  Marlandf  per  Ziitfe- 
dale,  J.  (m),    Baily  v.  Merrett,  per    Croiej  J.  (»), 
^  ^*^       Pasley  v.  jFVcewion,  by  three  Judges  (o).     Temm  t. 

aod^othm.  ^^^9  P^^  ^^^^  EUcnborough^  C.  J.  (/i),  and  Fankr 
V.  Charksy  per  Tindalj  C.  J.  (^).  The  rule  in  eqnitjr 
is  thus  stated  in  Jeremy' %  Equity  Jurisdiction  (r) : 
<<  Where  a  party  to  a  transaction  is  aware  of  the  tmdii 
and  is  bound  in  conscience  to  divulge  the  sam^ 
nevertheless  conceals  it,  his  conduct  is  also  consideied 
to  be  a  fraud ;  he  will,  if  injury  ensue  therefrom^  k 
responsible  for  the  consequences  to  the  party  wiA 
whom  he  is  dealing;"  and  numerous  authorities  are 
there  cited  for  the  proposition. 

Compensation  Supposing  this  to  be  an  agreement  which  oould  not 
reilcT'^o  ^^  enforced  in  equity,  but  still  that  the  plaintiffii  are 
rwcind  the      entitled  to  some  relief;  the  House  would  then  consider 

contract,  gruat  '  ,  ^v*«i«»^ 

injustice.  whether  they  were  to  have  relief  by  rescinding  the  con- 
tract, or  by  compensation.  There  is  no  doubt  that  if  all 
the  particulars,  alleged  by  the  bill  to  have  been  widiheld 
from  the  Respondents,  had  been  communicated  to  them, 
still  they  would  have  concluded  the  purchase,  though  at 
a  reduced  price.  Having  got,  substantially,  what  thej 
contracted  for,  compensation  for  any  injury  they  re* 
ceived  by  reason  of  any  deficiency  in  value  would  meet 
the  justice  of  the  case.  Drewe  v.  Corp  («),  Dyer  v. 
Hargrave  (if),  Halsey  v.  Grant  («),  Homiblow  v.  Shit' 
ley  (a?),  Newham  v.  May  (y). 

(it)  Tit.  Action  on  the  case  for  (r)  P  387. 

deceit,  A.  8.  (s)  9  Ves.  3^8. 

(/)  Action  ofthe  case  for  deceit.  (/)  10  Ves.  505. 

(m)  2  B.  &  C.  gi6.  (m)  13  Ves.  73. 

(n)  3  Buls.  95.  (x)  Id.  81. 

(o)  3  T.  Rep.  51  •  (y)  13 Price, 749.  S.C.M«CU. 

(p)  12  East,  636.  511. 
(q)  7  Bingh.  107. 
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9  decree  in  the  present  case  was  made  several 
after  the  contract  was  entered  into ;  a  great 
tion  took  place  in  the  interval,  in  the  value  of 
property,  by  reason  of  the  repeated  falls  in  the 
of  iron.  It  is  impossible  to  restore  the  parties 
it  original  situation,  and  therefore  to  rescind  the 
ftct  would  be  doing  an  enormous  injustice  to  the 
Uant,  more  especially  when  it  is  recollected  that, 
g  the  same  interval,  the  Respondents  have  been 
isting  the  mines  and  lessening  the  value  of  the 
Tty  by  various  acts  of  ownership  over  it  Lord 
rden^s  observations  in  Street  v.  Blay  (a) ;  Bac.  Ab. 
uumpsit;  Hunt  v.  SUk  (i),  Beed  y.Blandford(c). 
edited  deficiency  in  the  value  of  this  property 
its  of  the  excess  in  the  cost  of  raising  the  mate* 
which  might  be  easily  ascertained  by  a  jury,  and 
portionate  compensation  awarded. 


18S5 

and 

18S6. 

' — sr-^ 
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ere  was  no  proof  that  the  Appellant  fraudulently  Nodce. 
^presented  or  suppressed  any  material  fact  relating  Ac^aiwccnc*. 
9  property  ;  and  even  if  the  alleged  misrepresen-  ^^^^^^j^j 
IS  had  been  proved,  the  plaintiffs  knew  or  might 
known  all  that   the  vendor   knew,  and    they 
^  all  objections  for  several  months  after  they 
possession,  and  therefore  they  are  now  precluded 
the  relief  they  ask ;  Campbell  v.  Fleming  (d).     P. 
?r,  their  co-purchaser,  co-partner  and  principal 
iger,  was  at  Comgreavesy  before  and  afiter  the 
nal  contract  was  entered  into.     In  Augtistj  1825, 
id  J.  Tat/lor  viewed  the  property ;  the  directors, 
leir  report  of  Augtistj  1825,  speak  of  all   the 
culars  of  the  concern,  with  a   confidence  and 
iteness  which  were  justified  by  the  knowledge 


2  Barn.  ^^dol.  460. 
5  East,  449. 


(c)  2  Y.St  J.  278. 
Id)  1  Adol.  &  £.  40. 


316 


GASES  IN  THE  HOUSE  OF  LORDS. 


1835 
and 
1836. 

Attwood 

V. 

Smix 
audothen. 


they  had  thus  obtained.  In  Septembers  1826,  P. 
Taylor  went  to  the  property,  and  remained  there 
nearly  a  month:  Harrison^  an  c^ent  of  the  pur- 
chasers, and  one  of  their  principal  witnesseB,  was  (m 
the  property,  and  remained  there  the  greater  part  of 
a  month :  on  the  27th  and  28th  October,  R.  SmaH 
Leathlejf  and  Donaldson^mth  P.  Taylor  and  Sarrwm^ 
J.  MorrwmjBnd  JV.  Brunton,  agents  competent  toassiit 
them,  were  on  the  property  viewing  the  same,  and  inves- 
tigating the  accounts : — ^with  all  these  means  of  know- 
ledge, they  reported  to  the  company  that  the  Appellant 
had  substantially  established  the  truth  of  his  original 
statements.  The  general  rule  on  this  point  is,  that 
where  a  purchaser  has  information  or  the  means  of  in- 
forming himself  of  all  the  facts  respecting  the  property 
he  is  purchasing,  he  shall  be  deemed  cognizant  of  that 
3  Bac.  Ab.  tit.  Mortg. ;  Taylor  v.  Stibbert  (y ),  Eyre  ▼. 
Bolphin  (g)j  Powell  v.  Billon  (A),  Tayhr  v.  Baker  {^ 
Malpas  V.  Acland  (k).  And  so  notice  of  a  deed  binds 
a  party  to  all  its  contents ;  Walter  v.  Maunde  (/),  IbU 
V.  Smith  (m),  Prosser  v.  fTatts  (n),  HamUtM  ▼. 
Royse  {p\  Lysney  v.  Selby  (p). 

The  Respondents  took  advantage  of  the  situation 
in  which  they  had  placed  the  Appellant,  by  making  the 
purchase  public,  and  securing  his  trade  to  themselves,  to 
obtain  from  him  a  reduction  of  60,000  /.  of  the  purchase 
money,  and  a  release  of  their  personal  responsibility 
upon  a  pretence  which  they  did  not  venture  to  pot 
forward  in  the  new  agreement,  and  which  was  wholly 
without  foundation.    The  Appellant  submitted  to  this 


(/)  2  Ves.  jun.  437. 
(g)  2  Ball  &  B.  301. 
(h)  Id.  416. 
(j)  5  Price,  306. 
{k)  3  Rubs.  373. 


(/)  I  Jac&W.  181. 
(m)  14  Ves.  426. 
(n)  6  Madd.  59. 
(0)  2  Sch.  &  Lef.  327. 
(p)  2  Ld.  Raym.  1120. 
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reduction,  as,  in  his  view,  it  put  an  end  to  any  possibility 
of  further  dispute.    After  this  act  of  confirmation,  they 
paid  225,000/.  of  the  purchase-money,  and  possession 
of  the  property  and  works  was  given  to  P.  Taylor^ 
and  the  company's  circular  letter  was  distributed,  by 
which   they  appropriated  the  trade  to  themselves* 
P.  Taylor  resided  on  the  property,  without  any  com- 
plaint made,  for  nearly  six  months.     In  November^ 
1825,  R.  SmaU  and  Shears  were  upon  the  property 
several  days,  making  inquiries,  assisted  by  J.  Har- 
rison.    In  December  J 1825,  J.  Morrison  was  again  on 
the  property  examining  the  mines,  and  mapping  the 
underground  workings.    In  February^  1826,  P.  Foster 
and  the  mine  c^ent  surveyed  the  property,  and  made 
a  highly  favourable  report  of  its  value.     The  pur- 
chasers had  retained  all  the  old  agents  and  work- 
men, and  by  carrying  on  the  business,  for  months, 
knew  or  had  the  means  of  knowing  whether  the  repre- 
sentations which  had  been  made  by  the  Appellant 
were  true  or  not.   In  March^  1826,  they  made  a  report 
to  the  proprietors,  setting  forth,  in  glowing  terms,  the 
vast  resources  of  the  property  and  the  advantages 
which  the  company  would  derive  from  it.    During  the 
whole  of  this  period,  with  all  these  additional  means 
of  knowledge,  they  deliberately  treated  with  the  Ap- 
pellant for  indulgence  and  pecuniary  accommodation, 
upon  the  assumption  of  the  contracts  being  binding 
and  conclusive.    Having  kept  possession  of  the  estate, 
mines  and  work,s,  and  changed  the  character  of  the 
property  by  cutting  down  trees   and   other  acts  of 
ownership  only  consistent  with  a  performance  of  the 
contract,  the  Respondents  are  not  entitled  to  rescind* 
but  ought,  in  the  circumstances  of  the  case,  to  be 
held  bound  and  concluded  by  the  statements  contained 
in  the  reports  of  August  1825  and  of  March  1826> 


1835 

and 

1836. 

* — ^ — ' 
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1835  and  by  the  correspondence  in  evidence,  and  by  the 

1836  ^^^  ^^^  declarations  of  P.  Taylor. 


v.^ 


Attwood  'pjjg  subject  matter  of  the  misrepresentationB  allied 
Small  to  have  been  made  by  the  Appellant,  particularly  the 
TTi  aiiesed*  Statements  contained  in  the  P.  T.  Paper,  No.  1,  and 
misrepresenta-  the  D.  Papers,  No.  1  to  No.  12,  being  matters  of  ae- 
mmtter  foMui  count  and  inquiry,  issues  might  have  been  directed  t9 
usue.  ascertain  what  was  the  true  intent  and  character  of  die 

statements  contained  in  them,  and  whether  they  weve 
misrepresentations  or  not.  If  matters  of  fact  are  con- 
troverted, Courts  of  Equity,  aware  of  the  deficiencj 
of  trial  by  written  depositions,  direct  the  matter  to  be 
tried  by  a  jury  (9),  O'Connor  v.  Cook  (r),  fVardm  «f 
St.  PauVs  V.  Morris  (5),  Hampsan  v.  Han^pson  (f). 
But  in  this  case  the  Court  below,  instead  of  directii^ 
the  necessary  issues  and  inquiries,  decided  in  the  fint 
instance  upon,  perhaps,  the  most  voluminous  mass  of 
evidence  that  was  ever  produced  in  any  cause';  em- 
bracing extensive  matters  of  accounts ;  the  testimoi^ 
conflicting ;  the  conclusions  drawn  by  many  of  the  wit- 
nesses necessarily  hypothetical ;  and  the  accounts,  or 
the  results  of  the  accounts,  tendered  on  behalf  of  either 
party,  not  anticipated,  or  met  by  the  other  party.  The 
Lord  Chief  Baron  admitted  that  the  evidence  was  ^^a 
maze  and  a  labyrinth"  (ti),  yet  his  Lordship  came  to 
a  conclusion  on  it  that  the  P.  T.  Paper  contained  ^a 
mis-statement  to  a  large  amount,"  in  respect  of  the 
cost  of  manuiacturing  pig  iron,  and  his  Lordship 
arrived  at  that  conclusion  on  the  depositions  of  WUr 
kinson  and  Dransfield,  two  accountants,  whose  eri« 
dence,  as  speaking  of  the  contents  of  written  accounts, 

(7)  3  Bla.  Com.  45a,  (t)  3  V.  &  B.  42. 

(r)  8  Ves.  536.  (m)  Yoange,  470. 

(«)  9  Ves.  1 6b. 
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t  the  account  books,  should  never  have  been  ad- 
;  Roberts  v.  Doxon  {w\  Meyer  v.  Sefton  (x). 
rr  evidence,  equally  inadmissable,  was  read  at 
uring  of  the  cause,  in  respect  of  material  facts     -Attwood 
xdarations  that  were  not  put  in  issue  by  the      Small 
igs,  so  that  the  Appellant  had  not  any  notice  E^jd^nce  of 
ly  and  therefore  was  not  in  a  condition  to  con-  matten,  not 
or  explain  them.    All  evidence  of  that  nature  fbe  pi^ai^f 

have  been  rejected;   Sidney  v.   Sidney  (y),  wadmissibie. 

v.  Turton  (5:),  Smith  v.  Clarke  (a),  HaU  v. 
'  (6),  Blake  v.  Mamel  (c),  Earl  v.  Picken  (d), 
wv.  Uemelhfn{e)j  Hunter  y.  Atkins  {f)j  Fitz- 
V.  O* Flaherty  (g).  All  material  facts,  declara- 
ad  admissions,  should  be  put  in  issue  properly 
dmically,  with  the  name  of  the  witness,  the  time 
ind  the  place  where,  such  declarations  or  admis* 
ere  made,  so  that  the  defendant  might  be  able  to 
r  explain  them. 

answer  of  a  defendant  when  opposed  only  by  One  witness 
tneas,  was  sufficient.     It  was  contended  in  the  aS^Ta'wil^^^ 
below,  on  the  authority  of  Walton  v.  Hobbs  (A),  ^^  sufficient. 

V.  Rany  (i),  that  one  witness,  aided  by  cir« 
nces,  outweighed  the  answer ;  but  in  Hobbs  v. 
i(A),  Alleny.Jordan{r)j  Ibbotsony.Ithodes{m)j 
r.  Walker  (n),  Speed  v.  Martin  (o),  Mortimer 
\atd{p)^  and  Filling  v.  Armitage{q)^  it  was 
lat  no  decree  can  be  obtained  against  a  defen* 


fe)  I  Molloy,  350  to  366. 
Qi)  3  Atk.  19. 


Peake's  N.  p.  Cas.  ii6« 
3tark.  N.  P.  Cas.  a74. 

P.Wms.  277.  (i)  Id.  140. 

Ves.  240.  (k)  1  Vera.  137. 

I  Ves.  480.  (/)  Id.  161. 

Price,  240-359.  (m)  2  Vera.  544. 

B.  &  B.  35-47.  00  3  Atk.  408. 

Russ.  &  Myl.  547.  (0)  2  Comyn,  587. 

r.  &  J.  68.  (o)  2  Ves.  jun.  243. 

;  Myl.  &  K.  113-156.  (q)  12  Ves.  78. 
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dant's  answer  on  the  proof  of  one  witness.     Then  a 
fortiori,  if  the  evidence  of  the  alleged  admissions  was 
improperly  received,  no  decree  could  be  made  against 
the  Appellant's  answer. 
Shall  It  was  against  justice  and  equity  to  make  Jama 

,.  .  , ,  '  and  Edwards  defendants  to  the  suit.  No  relief  was, 
make  wit-  or  could  be,  prayed  against  them.  To  make  them 
aoti.  defendants  for  costs  was  a  mere  manoeuvre  to  depnye 

Mr.  Attwood  of  their  evidence,  one  of  them  being  his 
agent  in  the  sale  of  this  property,  the  other  his  clerk, 
both  well  qualified  to  explain  all  these  transactions. 
There  was  no  proof  of  any  collusion  or  conspiracy 
against  them.  The  bill,  therefore,  ought  to  have 
been  dismissed  as  against  them,  in  which  event  their 
depositions  might  be  read  for  Mr.  Attwood.  The 
practice  of  making  witnesses  defendants  was  not  sanc^ 
tioned  by  courts  of  equity ;  Madd.  Cha.  ( r),  Mitf. 
Pleadings  («),  Hovenden's  Supplement  to  \eaej{i). 
There  are  some  exceptions  to  the  general  rule,  as 
in  the  cases  of  attomies  and  agents  having  an  interest 
in,  or  deriving  benefit  from,  the  subject  matter;  in 
the  cas^  of  individual  members  or  secretaries  of  cor- 
porations, as  having  the  corporate  funds,  or  to  fix 
them  with  personal  liability ;  sometimes  in  the  cases 
of  arbitrators,  as  necessary  parties,  their  names  beiif 
to  the  award  or  instrument  to  be  set  aside  ;  and  in  the 
cases  of  auctioneers  as  holding  deposits ;  Barrett  v. 
Gore(u)f  Amot  v.  Biscoe{v),  Fenton  v.  Hughes  (x), 
Fenwick  v.  Reed  (y),  Dummer  v.  The  Corporation  of 
Chippenham  (z) ,  ic  Texier  v.  Margravine  ofAnspach{a)t 

(r)  Vol.  a,  p.  185.  (x)  7  Ves.  387^ 

(*)  P.  188  (4th  ed.)  C^)  1  Meriv.  114- 

(0  P.  127.  (z)  14  Ves.  245-5tt. 

(m)  3  Atk.  401.  (a)  5  Ves.  323 ;  15  Ves.  159. 

(v)  1  Vc8.  sen.  94. 
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Cfibbans  v.  Waterloo  Bridge  Company  (ft),  Fetch  v. 
Dalton(c)f  Bowles  v.  Stewart  {d\  Wych  v.  Meal{e)j 
Cookson  V.  Ellison  and  Newman  v.  Godfrey  {f)^  two 
cases  applicable  to  the  present ;  Plummer  v.  May  (g),  v, 

JDixon  V.  Parker,  and  Taylour  v.  Rochfort  (Ji).     In  all    and*others 
these  cases  the  reasons  of  the  rule,  and  of  the  excep- 
tions going  rather  to  prove  the  rule,  are  stated.     The 
present  case  does  not  fall  within  any  of  the  exceptions. 

The  arguments  for  the  Respondents  were  to  the 
fallowing  effect : — 

As  to  the  objections  to  the  frame  of  the  bill  in  Parties— 
respect  of  parties,  the  Appellant  knew  at  the  time  of  »«'  ^"^"^^ 
the  contract  that  the  purchase  was  not  for  the  three 
individuals  who  contracted  with  him,  but  for  the 
whole  company,  for  whom  the  three  directors  were 
agents.  There  was  no  pretence  therefore  for  calling 
this  suit  a  breach  of  faith,  as  being  instituted  by  all 
the  directors. 

The  objection  that  the  parties  were  too  few  was  Nor  too  few. 
equally  groundless.  It  ought  to  have  been  raised  by 
demurrer  to  the  bill  in  the  first  stage ;  it  is  too  late 
to  take  it  at  the  hearing.  All  the  partners  in  the 
company  were  parties  to  the  suit  by  representation. 
All  may  sue  on  a  contract  made  by  some ;  Skinner 
V.  Stocks  (i).  There  were  671  shareholders  when 
the  bill  was  filed ;  if  all  were  made  parties,  the  cause 
could  never  be  brought  to  a  hearing.  The  main 
question  was,  whether  the  money  of  the  company  had 
been  subtracted  by  fraud.  All  the  parties  were  in 
the  same  interest  as  to  that  question.  The  plaintiffs 
below  were  the  persons   to   whom    by  the   deed  of 

(b)  5  Price,  491.  (/)  2  Rro.  C.  C.  252  &  332. 

(c)  8  Price,  9.  U)  1  Ves.  sen.  426. 

\d)  1  Sch.  &  Lef.  209-27.  (A)  2  Ves.  sen.  219  and  281. 

{€)  3  P.  Wms.  311.  .  (0  4  B.  &  Aid  437. 

VOL.  VI.  Y 
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partnership  the  entire  management  of  the  affidrs  of 
the  company  was  entrusted.  They  parted  with  the 
money  of  the  company ;  they  had  a  right  to  get  it 
back,  and  for  that  purpose  they  filed  the  bill  on 
behalf  of  themselves  and  all  the  other  shareholders. 
This  decree  binds  all  the  partners,  for  it  binds  Small, 
Shears  and  TayloTj  and  without  them  the  other 
partners  could  not  sue.  In  addition  to  the  casei 
mentioned  in  the  argument  in  the  Court  below  on 
this  point  (A),  Metix  v.  Malthy{l)j  Weale  v.  The  iCdr 
dlesex  JVaterworks  Company  (m),  Baldwin  v.  Lmth 
rence  (n),  and  Weld  v.  Bonham  (o),  were  now  particu- 
larly referred  to,  and  it  was  suggested  that  the  obstf- 
vations  made  by  Lord  JEldon  in  Van  Sandau  v.  Mwn 
and  Davis  v.  Fisk  (cited  for  the  Appellant),  were  no 
more  than  dicta^  his  Lordship's  object  being  to  dis- 
courage the  bubble  companies  then  springing  up  in 
great  numbers. 

As  to  the  other  objections  on  the  points  of  law  and 
of  practice  and  evidence,  misrepresentations  and  con- 
cealment being  the  basis  of  this  contract,  parol  testi- 
mony was  admissible  to  prove  the  fraudulent  mis- 
representations. There  was  now  no  existing  contract 
in  the  contemplation  of  equity,  the  fraud  avoided  it, 
and  the  party  drawn  in  by  the  fraud  is  absolved  from 
the  obligation:  Ekins  v.  Tresham{p\  Lysney  v. 
Selby{q)y  Clermont  v.  Tasburgh{r),  Flighty.  Booth{s), 
Ferguson  v.  Carrington{t),  Edwards  v.  M^Leay{%)j 
Grant  v.  Munt{x),  Dobell  v.  Stevens  {y),  Maddefard 


r\ 


(k)  Younge,4i5. 
(/)  2  Swanst.  277. 
(w)  1  J.  &  W.  sGg. 
(m)  2  S.  &  S.  18. 
(0)  Id.  91. 
(;;)  Keb.  510. 
{(j)  Ld.  Ua>in.  1118. 


(r)  1  J.  &  W.  114-120. 

(s)  1  Bingh.  N.  C.  370. 

(t)  9  B.  &  C.  59. 

(w)  Coop.  308. 

(x)  Id.  173. 

(^)  3  B.  &  C.  623. 


CASES  IN  THE  HOUSE  OF  LORDS.  323 

V.  Austwick  (j8f),  Harris  v.  Kemble  (a),  Street  v. 
Slay  (b) ;  and  see  the  arguments  below,  and  the  cases 
th^e  cited  (c).  ^„„„„„ 

To  the  objection  to  the  suit  and  decree  on  the  ^' 

ground  that  James  and  Edwards  were  mere  defend-    and  others. 
Bats,  and  thereby  Attwood  was  deprived  of  their  evi-  jame»  and 
dence,  the  answer  was  that  they  had  not  appealed  JJ^SIT 
from  the  decree,  and  that  Attwood  had  their  deposi-  defendants. 
tions  read  de  bene  esse^  and  the  JLord  Chief  Baron 
took  them  into  his  consideration ;  but  as  his  Lord- 
ship held  them  to  be  participating  in  this  fraud  with 
Attwoodj  his  Lordship  could  not  give  any  credit  to 
their  evidence.     It  was  most  common  to  make  attor- 
neys and  other  agents  defendants  to  bills  for  disco- 
very, for  costs  and  for  other  purposes,  even  though 
no  relief  be  prayed  against  them :  King  v.  Martin{d\ 
Dummer  v.  The  Corporation  of  Chippenham  (e),  and 
other  cases  which  have  been  mentioned  in  the  argu- 
ment for  the  Appellant  (/). 

To  the  objection  taken  for  the  Appellant  on  the  law  Evidence  of 
and  practice  applicable  to  his  case,  viz.  that  facts  and  charged  in  the 
statements  were  given  in  evidence  which  were  not  pro-  ad^issSe. 
perly  put  in  issue,  the  answer  was,  that  it  is  the  constant 
practice  in  actions  at  law  to  give  evidence  of  facts  and 
of  admissions,  though  no  notice  is  given  of  them  by 
the  pleadings,  and  the  courts  of  law  use  their  discre- 
tion whether  they  would  grant  a  new  trial  even  in 
cases  of  surprise.     Courts  of  equity  have  a  discretion 
also  whether  they  would  not  put  the  matter  in  a  train 
of  further  inquiry.      In  neither  jurisdiction  is  the 
evidence  stated  in  the  pleadings.     There  is  an  excep- 

(z)  1  Sim.  89.  (c)  Younge,  416  and  450. 

(a)  1  Sim.  Ill,  and  2  Dow.  &  (d)  2  Ves.  jun.  641. 

Clark,  463.  (e)  14  Ves.  245. 

{b)  2  B.  &  Adol.  460.  (/)  Supra,  320. 

Y  2 
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tion  to  the  general  rule,  when  a  party  has  admitted  that 
he  had  done  an  act  with  a  fraudulent  intention^  which  is 
a  conclusion  of  law ;  then  evidence  of  that  admission 
cannot  be  received  against  him  without  charging  it  in 
the  pleadings.  But  it  was  never  held  that  one  may  not 
give  the  facts  in  evidence  without  charging  them,  leav- 
ing the  Court  to  draw  its  own  conclusion.  It  was  not 
so  held  in  Hall  v,  Maltby(g),  Gordon  v.  Gordon{h\ 
Wheeler  v.  Trotter  (i),  and  the  five  cases  before  Sir^i. 
Hart  in  Ireland{k).  The  Respondents  never  attempted 
to  prove  an  admission  by  Attwood  that  he  committed  a 
fraud.  This  objection  was  not  taken  in  the  Court  below, 
and  ought  not  to  be  now  listened  to.  The  only  point  to 
which  this  objection  applied  was  the  conversation  de- 
posed to  by  Pontardent^  in  which  Attwood^  or  James  in 
his  hearing,  said  the  profit  of  the  business  was  90,000 1, 
a-year,  which  was  the  least  material  part  of  this  case. 
The  reduction  of  the  purchase-money,  and  release 
of  the  three  Respondents  from  personal  liability  to 
the  payment  of  it,  could  not  be  construed  into  a  waiver 
of  the  fraud  afterwards  discovered;  they  were  the 
inducements  to  the  purchasers  to  renew  the  treaty, 
after  the  first  contract  was  put  an  end  to  by  Atl- 
wood's  delay  in  showing  his  title.  By  reason  of 
that  delay,  the  purchasers  were  discharged  from 
their  liability  to  perform  the  first  contract.  Time 
was  of  the  essence  of  that  contract,  and  it  could  not 
have  been  enforced  :  Cornish  v.  Rowley  (Q,  Wilde  v. 
Fort  (m),  Maryon  v.  Carter  (n).  These  cases  showed 
that  time  is  of  the  essence  of  a  mercantile  contract, 
and  after  the  time  for  showing  the  title  elapses,  the 


(g)  6  Price,  240. 

(A)  3  Swanst.  472. 

(«)  Id.  174,  note, 

\k)  1  Molloj ,  347  to  366. 


(0  1  Selw.N.  P.  175  (5th  ed.) 
(w)  4  Taunt.  334. 
(n)  4  Carr.  &  P.  295. 
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vendor  cannot  maintain  an  action.  The  same  matter 
that  would  be  a  defence  to  an  action  would,  in  a  case 
of  this  sort,  be  available  in  equity  against  a  bill  for 
specific  performance :  Wright  v.  Howard  (o),  Parker  •^"^^^'^ 
V.  Frith  (p\  Coslake  v.  TUl  (q\  Doloret  v.  Roths^  Sjiall 
child  (r),  TFi^Ay  v.  Cottle  (s).  Upon  the  authority  of 
these  cases  it  would  be,  at  least,  a  doubtful  question 
whether  Mr.  Attwood  could  have  enforced  in  equity 
the  performance  of  the  first  contract  after  the  time  had 
elapsed.  He  was  therefore  glad  to  compromise  the 
disputable  claim  by  the  release  of  the  purchasers  from 
personal  liability. 

It  was  not  necessary  to  prove  damage  sustained,  in  An  action  for 
order  to  rescind  the  contract.     It  was  clear  from  the  f^,abi™**"" 
evidence  that  the  Respondents  could  sustain  an  action  though  no 
on  the  case  for  the  fraud,  and  would  recover  a  verdict  tainX  *"*" 
without  proving  damages.     Where  there  is  a  breach 
of  duty,  damage  is  not  an  essential  point  of  proof: 
Afarzetti  v.  Williams  (<),  Blofeld  \.  Payne  (u).      In 
Vernon  v.   Keys  (*r),    Lord  Ellenborough  says,  "A 
seller  is  unquestionably  liable  to  an  action  of  deceit, 
if  he  fraudulently  misrepresent  the  quality  of  the 
thing  sold  to  be  other  than  it  is  in  some  particulars 
which  the  buyer  has  not  equal  means  with  himself  of 
knowing ;  or  if  he  do  so  in  such  a  manner  as  to  induce 
the  buyer  to  forbear  making  inquiries,"  &c. 


im- 


This  was   not  such   a   case  as  the  Court  would.  The  party  i 
instead  of  rescinding  the  contract,  direct  compensation.  mcindlhT^ 
In  cases  of  fraud,  the  party  imposed   upon  has  the  frouToruke 
option  of  having    the  contract,   into  which  he  was  compensa- 
drawn  by  the  fraud,  rescinded,  or  of  taking  compen« 


(6)  1  S.  &  S.  190.  («)  I  Turn.  &  R.  78. 

(p)  Id.  199,  note.  (i\  1  B.  &  Adol.  415. 

(y)  1  Ru88.  376.  (u)  4  B.  &  Adol  410. 

(r)  1  S.  &  S.  590.  (X)  12  East,  637. 
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Attwood 

Small 
and  others. 

An  issue  im- 
practicable 
and  useless. 


sation  if  he  prefers  it :  Duke  of  Norfolk  v.  Worthy  {y\ 
Stewart  v.  Alliston  (2:),  Flight  v.  Booth  (a).  In  Dyer 
V.  HargravCy  referred  to  on  behalf  of  the  Appellaat^ 
the  plaintiff  did  not  insist  on  avoiding  the  contracti 
but  the  question  there  was,  what  amount  of  compen- 
sation he  was  entitled  to. 

It  would  be  impossible  to  try  all  the  complicated 
facts  of  this  case  by  any  one  issue^  and  the  case  could 
not  be  split  into  several  issues.  After  the  time  and 
expense  of  the  trial  of  an  issue  the  results  must  be 
the  same  as  tlie  Judge  in  equity  came  to.  The  issue 
in  Wright  v.  Tatham  took  eight  days  to  try.  The 
issue  in  De  Beauvoir  v.  Rhodes  took  seven,  and  the 
result  was  just  what  the  Vice-Chancellor  had  before 
pronounced.  The  fraud  in  this  case  was  to  be 
gathered  from  a  variety  of  circumstances  fitter  for  an 
equity  Judge  than  for  a  jury  to  grapple  with.  Any 
evidence  Attwood  could  have  on  the  trial  of  an  issoe^ 
he  might  have  obtained  in  the  Court  of  Equity,  by  a 
bill  of  discovery,  or  by  an  examination  on  intemh 
gatories  ;  no  suggestion  of  an  issue  was  ever  made  by 
the  other  side  in  the  Court  below.  The  Respondents 
asked  for  an  issue  in  1829,  but  the  application  was 
opposed  by  Attwood^  and  refused  by  the  Court. 

[The  outline  of  the  arguments  on  both  sides,  on  the 
merits  of  the  case  and  on  the  question  whether  the  state- 
ments in  the  P.  T.  paper  were  estimates  of  the  capa- 
bilities of  the  mines  and  works,  or  statements  of  what 
they  did  actually  produce  at  a  fixed  time,  may  be  col- 
lected from  the  speeches  of  the  Lords,  in  stating  their 
opinions.  The  counsel  for  the  Appellant,  although  they 
insisted  that  the  P.  T.  and  D.  papers  were  estimates  only, 

(./y)  1  Campb.  337-  (2)  1  Meriv.  a6. 

(<i)  1  Bingh.  N.  C.  yjQ. 


s 
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still  contended,  that  taking  them  to  be  actual  state- 
ments of  costs  and  produce,  the  property  was  capable^ 
in  June  1825,  of  producing  what  was  so  stated,  and 
the  Respondents  sustained  no  loss,  but  that,  not  being 
able  to  pay  the  purchase  money  and  the  price  of  iron 
having  fallen,  they  attempted  to  get  rid  of  the  pur- 
chase for  that  reason,  and  not  for  any  misrepresen- 
tation.] 


327 


Attwood 

V. 

Small 
and  others. 


The  Earl  of  Devon: — My  Lords,  it  becomes  my  duty 
to  call  your  Lordships'  attention  to  this  case,  which 
is  of  very  great  importance,  whether  it  be  considered 
in  respect  of  the  magnitude  of  the  stake  in  contest, 
or  the  length  of  time  which  has  been  occupied  in  the 
discussion  and^  I  may  add,  in  the  consideration  of 
the  case.  The  noble  Lords,  who  had  attended  the 
discussion,  had  the  advantage  of  the  most  able  and 
elaborate  arguments  at  the  bar,  and  they  had  that 
great  advantage  which  was  to  be  derived  from  having 
the  result  of  much  of  that  argument  put  upon  paper  (6), 
having  all  the  evidence  in  print  before  them,  and 
having  all  that  assistance  which  could  be  afforded  to 
them  for  their  deliberate  investigation  of  the  case. 
Whatever  may  be  the  result  of  this  case,  all  parties 
must  be  satisfied  that  it  has  had  the  most  ample 
inquiry  and  consideration. 

My  Lords,  upon  the  points  of  law  arising  with 
reference  to  the  frame  of  the  suit,  it  is  not  necessary 
for  me  in  the  view  which  I  take  of  the  case  to  express 
a  decided  opinion ;  it  is  sufficient  to  say,  that  I  incline 
to  concur  in  the  view  taken  by  the  noble  Chief  Baron ; 

(i)  The  Appellant's  counsel  gave  in  statements  in  writing,  con- 
taining various  calculations  and  the  result  of  them,  and  copies  of 
these  papers  were  given  to  the  Respondents'  counsel. 


Mairh  93,. 
18S8. 
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1838.       I  believe  that  it  is  not  inconsistent  with  the  rules  and 


^^^^^^  practice  of  Courts  of  Equity  to  sustain  a  suit  under  the 

V.  circumstances  of  this  case  between  such  parties,  plaintifi 

and  othen.  ^^^  defendants,  as  appear  upon  this  record.    But  before 

V  iTTI  coming  to  the  consideration  of  the  merits  of  the  case, 

Earlof  Devon.  .  ^  ,  „  ^  .    .  V^ 

It  may  be  well  to  express  my  opmion  upon  a  colla- 
teral point  that  occurs  upon  this  decree  ;  I  mean  the 
direction  that  tlie  costs  ordered  to  be  paid  to  Phillip 
Taylor  by  the  Respondents,  shall  be  paid  over  to  them 
by  Mr.  Attwood.  Whatever  shall  be  the  judgment  rf 
the  House  upon  the  main  point  of  the  decree,  I  can- 
not think  that  this  direction  ought  to  stand.  It 
appears  to  me  to  be  inconsistent  with  any  rules  or 
practice  of  a  Court  of  Equity,  with  which  I  am  ac- 
quainted, to  fix  a  defendant  with  costs,  not  in  respect 
of  any  charge  established  against  him,  but  on  account 
of  his  having  been  in  some  way  or  other  mixed  up 
with  transactions  upon  which  a  charge  was  founded, 
which  charge  has  failed,  and  in  respect  to  which  the 
suit  has  been  dismissed.  I  am  well  aware  of  the 
awkward  consequences  which  might  follow  the  adop- 
tion of  this  opinion,  inasmuch  as  an  alteration  of  the 
decree  in  this  respect  only  would  leave  the  costs  to  fidl 
upon  the  Respondents,  upon  whom  in  all  probabili^ 
the  Chief  Baron  would  not  have  imposed  them ;  but 
I  think  that  this  difficulty  must  not  stand  in  our  way 
if  we  are  of  opinion  that  this  direction  is  informaL 
Mr.  Attwood  had  a  right  to  complain  by  his  appeal  of 
this  as  well  as  of  other  parts  of  the  decree,  and  the 
House  must  give  an  opinion  upon  it  one  way  or  the 
other.  This  matter,  however,  turns  so  much  upon  the 
practice  of  the  Court  from  which  I  have  been  for  some 
years  removed,  that  I  speak  upon  it  with  greater 
diffidence  even  than  I  do  upon  the  other  part  of  the 
case.     I  am  quite  sure  the  House  will  receive  the  best 
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advice  upon  it  from  my  noble  and  learned  friend  on        i838, 
the  woolsack.  ,^"^*^    ' 

Attwood 

I  come  now  to  the  main  point  in  the  cause :  I  hope  v. 

that  by  such  of  your  Lordships  as  at  all  know  me,  it  and'other*. 
will  readily  be  believed  that  I  approach  it  with  great  VaSTnevon 
anxiety,  when  I  say  that  I  feel  compelled,  after  most 
mature  consideration,  to  take  a  view  of  this  important 
case  different  from  that  which  was  taken  in  the  Court 
below  by  the  noble  and  learned  Chief  Baron.  The 
circumstances  of  such  difference  added  greatly  to  the 
hesitation  which  I  felt  in  forming  my  opinion,  but 
having  been  one  of  the  few  Peers  who  attended  closely 
to  the  discussion  at  the  bar,  I  felt  it  my  bounden  duty  to 
consider  the  whole  cause  most  anxiously  and  repeatedly 
with  a  view  to  its  decision ;  and  I  cannot  now  shrink 
from  offering  my  opinion,  such  as  it  is,  to  your  Lord- 
ships; and  it  is  right  to  say  that  the  very  full  and  labo- 
rious arguments  which  have  been  addressed  to  us  from 
the  bar,  and  the  great  assistance  afforded  by  the 
numerous  papers,  that  have  for  tlie  first  time  been  pre- 
sented to  us,  have  given  us  an  advantage  in  consider- 
ing this  case  which  the  Lord  Chief  Baron  did  not 
enjoy.  In  addressing  myself  then  to  this  appeal  with 
a  view  to  its  decision,  my  first  consideration  was  this, 
what  is  the  sort  of  cases  in  which  the  powers  of  a  Court 
of  Equity  have  been  interposed  to  set  aside  contracts, 
deliberately  entered  into  by  competent  parties,  on  the 
ground  of  fraud  and  misrepresentation  ?  I  find  the 
principle  of  the  Court  in  this  respect  laid  down  by 
two  very  eminent  Judges,  in  the  case  of  Edwards  v. 
M^Leay  by  Sir  William  Grants  M.R.  (c),  and  after- 
wards on  appeal  by  Lordi?/r/(On,  who,in  giving  his  judg- 
ment, thus  expressed  himself  (^Q  :  '^The  case  resolves 

(c)  Coop.  3o3.  (<0  2  Swanst.  289. 
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1838.       itself  into  this  question,  whether  the  representatioi 

ATTwooD     ™^de  to  the  plaintiff  was  not,  in  the  sense  in  which  in 

V-  use  the  term,  fraudulent  ?     I  am  not  apprised  of  anj 

and  others,    such  decision,  but  I  agree  with  the  Master  of  the  Rolb 

iM^Dewn.  '^^^  ^^  ^^^  P^rty  makes  a  representation  which  hi 

knows  to  be  false,  but  the  falsehood  of  which  the  otha 
party  had  no  means  of  knowing,  this  Court  will  rescinc 
the  contract."  The  expression  of  Lord  EldoUj  that  h< 
*^  was  not  apprised  of  any  such  decision,"  is  not  im- 
material.    I  do  not  refer  to  it  as  impljdng  any  doubt 
whatever  of  the  jurisdiction,  but  when  a  Judge  ol 
Lord  EldorCs  experience  states  himself  not  to  be  awan 
of  any  case  in  which  that  jurisdiction  had  been  piac* 
tically  applied,  we  may  find  an  additional  reason  fin 
the  principle  that  nothing  but  the  most  clear  and  ded*- 
sive  proof  of  fraudulent  representations,  made  undier 
such  circumstances  as  show  that  the  contract  wai 
based  upon  them — such  a  case  indeed  as  Lord  Eldm 
in  his  experience  had  not  known  to  occur — will  justify 
the  interference  of  a  Court  of  Equity ;  and,  my  Lordly 
with  reference  to  this    general  principle,  the  Lord 
Chief  Baron,  in  his  judgment  upon  this  case,  ei* 
presses  himself  very  clearly  upon  the  same  point.    He 
says  (e),  "  It  appears  to  me,  therefore,  that  as  &rai 
the  cases  at  law  go,  where  a  misrepresentation  of  ami- 
terial  fact,  not  within  the  observation  of  the  opposite 
party,  is  made,  the  person  making  the  misrepresent' 
ation,  knowing  at  the  same  time  that  his  statemenii 
are  untrue,  under  such  circumstances  an  action  maj 
be  maintained  at  law,  according  to  the  decisions  I 
have  stated,  for  the  purpose  of  recovering  a  compeD* 
sation  in  damages  for  the  injury  the  party  has  s* 
tained,  notwithstanding  the  contract  was  in  writings 

(e)  1  Youngei46i. 


EarlrfDevon, 
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and   notwithstanding    those  particulars  may   be  no       isss. 
part  of  the  terms  of  the  written  contract.      If  that  be      !    ^    ' 

*       .  t      t*  t  Attwood 

so,  it  would  follow  also  that  in  a  Court  of  Equity,  as         ». 
it  appears  to  me,  a  party  iifould  he  entitled  to  come     and'othcra. 
forward  for  the  purpose  of  obtaining  redress,  in  order 
to  get  rid  of  a  contract  founded  on  such  fraudulent 
misrepresentations." 

My  Lords,  I  entertain  no  doubt  that  the  principle 
which  was  thus  enunciated  by  these  three  eminent 
Judges,  is  that  upon  which  alone  Courts  of  Equity 
ought  to  act,  and  I  think  it  peculiarly  important  to  be 
attended  to  in  the  present  case.     For  what  is  the  his- 
tory of  this  case  ?     Previous  to  the  month  of  June 
1825,  various  meetings  and  discussions  had  taken 
place  between  Mr.  Attwoodj  the  proprietor  of  exten- 
sive iron  works,  and  Mr.  Phillip  Taylor,  one  of  the 
British  Iron  Company,  with  a  view  to  the  sale  by 
Attwood  to  that  company  of  those  works.     It  appears 
that  these  discussions  were  carried  on  verbally,  and 
the  result  of  them  was  put  in  writing,  not  by  Attwood^ 
bat  by  JP.  Taylor,  from  his  recollection  of  what  had 
passed,  in  a  paper  described  in  the  cause  as  P.  7\  1,  for 
the  consideration  of  the  company  as  to  the  propriety  of 
making  the  purchase.     The  first  question  that  occurs 
upon  this  paper  is,  whether  it  is  to  be  taken  as  a  re- 
presentation  of  actual  facts,  or  as  a  calculation  of 
what  might  be  done  under  circumstances  in  which 
the  company  might  probably  possess  the  property  ? 
There  is  no  other  evidence  of  the  representations  ac- 
tually made  by  Attwood,  than  what  is  furnished  by 
this  paper, — I  mean,  in  that  early  part  of  the  transac- 
tion ;   and  the  evidence  by  which  it  is  proposed  to  fix 
Mr.   Attwood  by  the  contents   of  this  document  is 
derived  from  his  answer,  and  from  what  passed  at  a 
meeting  in  London,  which  took  place  in  a  subsequent 
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1838.      stage  of  the  business.     In  the  view  which  I  take  of 

Attwood     ^'^^  whole  case,  it  is  not  material  to  state  a  very  de- 

V-         cided  opinion  upon  this  part  of  it,  but  I  am  disposed 

and  others,    to  think  that,  neither  from  inspection  of  the  paper 

EariafBevo    ^^^^^>  (entertaining,  as  I  do,  a  very  strong  opinion  upoa 

the  paper  and  the  expressions  used  in  it,)  nor  in  the 
answer  or  evidence  in  the  cause,  is  there  proof  saffi- 
ciently  clear  and  strong  to  fix  Attwood  with  any  defi- 
nite statement  of  facts,  so  as  to  found  thereupon  t 
charge  of  fraud  and  misrepresentation. 

My  Lords,  it  is  not  unimportant  to  observe  here  in 
what  manner  some  of  the  plaintiffs,  RespondentB 
here,  the  members  of  the  company,  who  formed  the 
deputation,  describe  this  particular  paper  in  their 
report.  They  express  themselves  thus :  **  Having  in 
accordance  with  the  resolution  of  the  Board  of  Di* 
rectors  of  the  British  Iron  Company,  on  Tuesday  the 
25th  ultimo^  proceeded  to  Dudley  Wood  and  Cbm- 
yreaveSj  and,  assisted  by  Mr.  Brunton  and  othen^ 
having  with  every  diligence  and  attention  of  which 
we  are  capable,  examined  the  books  and  other  doei- 
ments  submitted  to  us  by  Mr.  Attwood^  we  have 
come  to  the  conclusion  that  in  a  comparison  with  the 
paper  (P.  T.l)  which  purports  to  contain  the  prin- 
ciples and  calculations  on  which  the  negotiation  was 
originally  founded,  Mr.  Attwood  has  substantially 
redeemed  the  pledge  he  had  given  of  proving  that  iSbt 
information,  upon  which  the  managing  directors  con- 
cluded their  contract  with  him,  is  correct  and  wdl 
founded."  Now,  I  confess,  it  strikes  me  that  if  they 
had  considered  and  treated  the  paper,  as  it  was  found 
necessary  for  the  purpose  of  the  argument  to  consider 
and  treat  it  in  the  course  of  the  discussion  here,  they 
would  not  have  described  it  as  they  have  done.  But 
to  my  mind  all  consideration  of  the  P.  T.   paper 


\ 
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becomes  comparatively  unimportant,  when  we  advert        i838. 
to  the  further  progress  of  the  transactions  betweeii  the      atwood 
company  and  Attwood;  for  whatever  was  the  real  «• 

character  of  that  paper,  and  whatever  the  correctness     and  others. 
or  incorrectness  of  its  statements,  if  the  case  made  by  ^arf^Devon. 
the  bill  as  to  the  subsequent  transactions,  particularly 
those  which  took  place  at  the  meeting  at  Corngreaves 
with  the  deputation,  was  made  out  in  proof,  it  would 
be  impossible  to  doubt  that  there  did  exist  a  case  of 
gross  and  fraudulent  misrepresentation.     On  the  10th 
of  June  1825,   the  first  agreement  for  purchase  is 
made,  founded  in  great  measure  (or,  as  alleged  by 
the  Respondents,  founded  wholly)  upon  the  P.  T. 
paper ;  the  title  was  to  be  completed  by  the  1st  of 
October,  and  possession  to  be  delivered  on  that  day. 
The  title  not  being  then  completed,  another  agree- 
ment is  entered  into  on  the   1st  of  October  for  an 
extension  of  time.     On  the  1 0th  of  October  there  is  a 
meeting  with  a  view  to  completion,  at  which  a  power 
of  attorney  from  J.  Taylor  is  produced,  but  Mr.  Att- 
wood  objecting  to  the  form  of  it,  the  contract  is  not 
then  signed.     On  the  14th  of  October  the  solicitors 
of  the  Respondents  write  to  say  that  if  the  title  is 
not  completed  by    the  1st    of  November y  they,  the 
Respondents,  shall   apply   to    rescind    the    contract, 
resting  themselves  wholly  on  the  ground  of  the  delay 
in  fulfilling  the  contract.     On  the  20th  of  October  a 
meeting  of  the  directors  took  place  on  the  propriety  of 
going  on  with  the  purchase ;  the  price  was  considered 
at  that  meeting  very  large,  and,  in  my  ^'iew,  I  think 
it  is  important  to  observe  that  at  that  time  the  atten- 
tion of  the    intended  purchasers   was   alive  to  the 
question  whether  they  had  not  been   led   by  some 
means  or  other  to  offer  and  to  undertake  to  pay  a 
larger  price  than  they  ought  to  pay.     Their  attention 
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1 838.       was  quite  alive  to  the  question  of  the  value  of  the 

attwood     property.     At  that  meeting  doubts  were  entertained 

V-  which  led  to  discussions  as  to  the  accuracy  of  the 

and  others.    Statements  contained  in  the  P.  T.  paper,  and  it  w» 

EarirfDeoon.  Suggested  then,  and  after  communication  with  Mr. 

Attwood  it  was  decided,  that  a  deputation  of  the 
directors  should  go  to  Comgreaves  in  order  to  satnfy 
themselves. 

My  Lords,  the  proceedings  at  that  time  lead  n^ 
mind  to  the  conclusion  that  all  through  this  transao* 
tion  the  parties  were  not  relying  upon  the  statemenls 
made  to  them,  but  were  determined  to  investigate  fiv 
themselves  into  the  accuracy  of  those  representationsi 
upon  which  the  contract,  into  which  they  were  about 
to  enter,  was  based.  The  view  and  object  with  which 
that  deputation  was  appointed,  and  went  down  to 
Comgreaves,  appears  sufficiently  from  the  correspond- 
ence, and  from  the  resolutions  of  the  directors :  they 
were  to  judge  for  themselves  upon  the  spot.  If  thej 
did  not  go  down  for  that  purpose  they  went  fixr 
nothing ;  their  object  was  to  go  down  to  the  spot  in 
order  to  get  something  that  they  could  not  get  by 
correspondence  in  London,  and  they  were,  from  an 
inspection  of  the  works  and  the  books  of  the  concern, 
to  judge  whether  the  representations  made  were  co^ 
rect.  Three  of  the  directors  accordingly  went  to 
Comgreaves,  and  they  went  not  unassisted,  but  they 
took  with  them  Mr.  Drunton,  a  civil  engineer  of  expe- 
rience, and  Mr.  P.  Taylor,  who  had  been  some  weeks 
residing  near  Comgreaves,  and  who  was  all  this  time 
a  member  of  the  company,  one  of  the  intended  pur- 
chasers, and  one  of  the  plaintiffs  in  the  first  frame  of 
this  suit,  and  who  must  now  be  taken  to  be  one  of  the 
company,  unaffected  by  anything  like  fraud  on  his 
part,  but  acting  and  capable  of  affecting  the  interest 
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of  the  concern  in  the  same  way  that  any  other  member        1 838. 
acting  would  affect  it.     Mr.  James  Morrison^  an  in-     ^!J!^^^j, 
telligent  agent,  selected  by  the  company,  was  also         v. 
sent  down  to  examine  the  works,  and  he  was  sent  to     and  others. 
examine  specifically  the  mineral  field,  that  is,  the  jg^i^^^^L^ 
extent  to  which  the  minerals,  which  were  to  form  the 
basis  of  their  operations,  went ;  and  Joseph  Harrison^ 
another  agent  of  the  company,  was  brought  to  meet 
the  deputation.     How  then  does  the   case  stand  in 
evidence  as  to  the  conduct  of  this  deputation  and  their 
asaistants,  and  the  result  arising  from  it  ?    And  first, 
with  respect  to  the  mineral  field,  as  it  is  called,  upon 
the  state  and  value  of  which  of  course  the  price  to 
be  given  must  mainly  depend :   It  is  stated  in  the 
evidence  of  Morrison  that  he  was,  in  the  month  of 
October  1825,  desired  by  P.  Taylor  to  make  a  full 
examination,  as  to  the  continuity  of  the  coal ;  he  was 
directed  expressly  to  examine  into  one  of  those  points 
with  respect  to  which,  in  other  parts  of  the  case,  it  is 
said  that  misrepresentation  was  made,  and  he  stated 
that  *'  he  did  go  down  the  coal  mine,  and  from  cir- 
cumstances which  he  then  and  there  observed,  he  did 
believe  that  there  was  a  fault  in  that  mine."     His 
statement,  therefore,  tended  to  raise  the  doubt  and 
suspicion  still  further ;  but  what  was  done  ?     As  far  as 
I  can  make  out  from  the  evidence,  it  does  not  appear 
whether  any  report  of  Morrisons  inspection  was  or 
was  not  made  to  the  company  in  London\  and  perhaps 
this  is  not  very  material ;  for  if  a  party  engaged  in 
negotiating  for  a  purchase  of  property,  and  having 
employed  competent  agents  to  inspect  that  property, 
either  does  not  call  for  or  obtain  any  report  from  those 
agents,  or  having  got  such  report,  does  not  act  upon 
it,  I  think  that  he  cannot  afterwards  turn  round  and 
say  that  he  has  been    deceived  by  placing  reliance 
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1838.       upon  the  statements  of  the  vendor^  instead  of  availing 

^J^^jl^^J^^     himself  of  the  means  of  information  which  were  open  to 

V*  him.  Mr.  Brunton  went  down,  also  commissioned  sped- 

and  others.    ^Uj  to  examine  the  mineral  field,  and  the  report  which 

EuMDewm  ^^  ^^kes  is  very  important ;  he  makes  a  long  report  to 

the  directors ;  he  states,  ^^  On  the  27th  and  28th  of 
October  I  proceeded  to  examine  the  various  indicaticNU 
of  the  coal,  and  in  the  first  place  I  went  to  the  pit  mm 
sinking  by  Mr.  Matthew  Attwood^  lying  to  the  east 
side  of  the  Comgreaves  estate,  where  they  are  now 
going  through  the  regular  coal  measures  or  superstraia^ 
affording  very  satisfactory  evidence  that  the  coal  will 
be  found  at  this  place,  and  from  hence  it  is  lying  in 
the  whole  extent  to  the  pits  at  Comgreaves^  the  strati- 
fication (where  it  can  be  seen)  exhibiting  regularity." 
Then  he  goes  on  stating  reasons  which  induce  him  to 
think  very  favourably  of  that  pit,  and  at  the  end  he 
says,  ^^  Upon  the  whole,  it  is  my  opinion  that  die 
property  is  very  valuable,  and  I  believe  a  minenl 
field  of  equal  extent  and  advantages  is  not  now  to  be 
found  in  the  neighbourhood  where  it  is  situated." 
Then  in  a  postscript,  he  adds,  ^^  As  neither  the  ques- 
tion as  to  the  value  of  the  above-mentioned  property, 
nor  the  sum  paid  for  it,  were  stated  to  me,  I  did  not 
consider  it  within  the  range  of  the  object  of  my  mis- 
sion to  ofier  any  opinion  on  the  subject,  but  the  ques- 
tion being  now  propounded,  I  have  no  hesitation  in 
giving  it  as  my  opinion  that  with  a  sufiSlcient  capital 
vigorously  and  prudently  applied,  an  ample  return  for 
the  550,000  /.  paid  for  this  property  may  be  produced 
from  it." 

My  Lords,  that  is  the  result:  I  will  not  trouble 
your  Lordships  with  reading  the  whole  of  the  report; 
he  makes  a  very  minute  report,  from  which  he  draws 
the  result,  which  I  have  read.     His   attention  was 
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particularly  directed  to  the  continuity  of  the  mineral       1 838. 
field ;  that  applies  to  one  of  the  charges  made  in  this     attwood 
case,   that  there  was  a  fault  in  the  mine,  that  is  a      ^  ^- 
breaking  of  the  continuity,  which  was  concealed,  and    ami  oiUere: 
which  ought  to  have  been  explained  to  the  company.  EariqfDewm, 
With  respect,  therefore,  to  the  alleged  fault,  I  think, 
first,  that  no  mis-statement  in  fact  is  sufficiently  proved 
against  Mr.  Attwood ;  and  secondly,  that  if  the  com- 
pany did  rely  upon  anything  said  by  him  upon  this 
point,  they  are  not,  under  the  circumstances  of  this 
case,  entitled  to  be  released  from  the  consequences  of 
such  a  reliance. 

But  the  more  important  point,  and  that  which  to 
my  mind  creates  the  great  difficulty  in  this  case,  still 
remains  to  be  considered.  Does  the  conduct  of  Mr.' 
Attwood,  or  of  his  agents,  in  delivering  papers  and 
making  statements  to  the  deputation  at  Corngreaves, 
prove  such  a  case  of  fraud  and  misrepresentation  as 
entitles  the  company  to  relief?  Throughout  this 
case  it  has  appeared  to  me  that  the  counsel  for  the  ' 
Respondents  have  spent  more  time  and  energy  than 
it  was  prudent  to  employ,  in  endeavouring  to  show 
generally  that  Mr.  Attwood  and  his  statements  were 
unworthy  of  credit ;  almost  appearing  to  lose  sight  of 
the  true  principle  upon  which  alone  they  could  obtain 
relief,  even  if  they  succeeded  in  establishing  that  fact, 
and  forgetting  that  the  Respondents  must  succeed  by 
the  strength  of  their  own  case,  as  established  in  all  its 
branches  by  evidence  applicable  to  it,  and  by  making 
out  the  case  charged  by  the  bill.  It  is  true  that  in  a 
case  of  this  nature  a  multitude  of  minute  circum- 
stances become  material,  and  must  be  looked  to  in 
order  to  arrive  at  a  conclusion  upon  the  point  in  issue ; 
but  still  all  these  circumstances  must  be  considered 
solely  as  bits  and  pieces  of  evidence  bearing  upon 

VOL.  I.  z 
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1B38.  that  point,  and  we  must  be  careful  that  we  do  not 

AiTwooD  S^^^  ^^  much  weight  to  collateral  circumstances  of 

«•  suspicion,  however  numerous  and  however  calculated 

and  others,  to  throw  discredit  upon  tlie  person  chained,  if  th^ 

Eari^DoMm.  ^^  ^^*  ^PP^Y  *^  '^^^  particular  charge,  and  bear  up«i 
that  charge  so  as  to  make  them  pieces  of  evidence 
directly  bearing  upon  it.  It  is  not  indeed  inconsistait 
with  my  view  of  this  case,  to  suppose  that  Mr.  Att- 
wood  may  have  been  very  anxious  that  tlie  worst  side 
of  the  picture  should  not  be  turned  to  the  intended 
purchasers ;  that  he  was  willing  to  divert  their  atten- 
tion from  the  proper  objects  of  inquiry,  and  that  he 
even  represented  generally  his  property  to  be  moie 
valuable  than  it  really  was.  Such  cases  are  of  daily 
occurrence,  in  which  the  doctrine  of  '^  Caveat  Empta/' 
is  to  apply,  and  parties  are  left  to  take  the  conse- 
quences of  their  own  want  of  caution  or  prudenoei 
A  Court  of  Equity  will  only  interfere  with  this  doc- 
trine  of  the  common  law  in  those  cases,  in  which  it  iB 
proved  that  one  party  has  made  a  representation  of  t 
material  circumstance  which  he  knows  to  be  fake, 
and  the  falsehood  of  which  the  other  party  has  no 
means  of  knowing ;  and  in  which  it  can  be  further 
shown  that  the  contract,  which  it  is  sought  to  set  aside^ 
was  founded  upon  this  misrepresentation  so  made,  and 
in  reliance  of  the  facts  so  misrepresented. 

In  this  case  the  purchasers  having  doubts  as  to  the 
accuracy  of  the  representations  made  to  them,  and 
prudently  resolving  to  examine  for  themselves,  go  to 
the  spot  where  the  works  were  carried  on  and  where 
the  books  were  kept.  P.  Taylor^  their  partner,  one  of 
the  parties  about  to  make  the  purchase,  and  acting 
moreover  as  their  agent,  was  there,  and  had  been  in 
the  neighbourhood  for  some  time  previous.  It  does 
not  appear  that  he  was  present  in  the  room  with  the 


EtHofDevm. 


CASES  IN  THE  HOUSE  OF  LORDS.  339 

deputation  and  Attwood^s  agents,  nor  does  it  appear  1338. 
that,  when  the  want  of  more  recent  furnace  books  was  ^  """"^ 
observed,  any  inquiry  was  made  or  any  question  asked  v. 
of  P.  Taylor,  relative  to  this  point.  The  members  of  aod  otw 
the  deputation  being  very  naturally  dissatisfied  with 
seeing  only  the  furnace  books  of  James  and  Matthias 
Attwoody  are  told  that  no  similar  books  exist  of  more 
recent  date ;  but  that  James  and  Edwards  will  pro- 
duce ^*  calculations"  (this  word  is  not  immaterial)  to 
show  what  the  present  cost  of  the  iron  was  in  the 
several  departments  of  the  works.  They  went  out 
acccffdingly  for  this  purpose,  and  after  a  certain  time 
returned,  and  there  is  no  doubt  that  during  that  time 
th^  were  in  communication  with  Attwood,  and  that 
what  they  did  was  with  his  cognizance  and  under  his 
directions ;  they  went  out,  and  after  an  interval  re- 
turned with  the  set  of  papers  called  in  this  cause,- 
''the  deputation  papers."  Now  it  is  obvious  that 
these  papers  profess  to  be  taken  from  some  books  or 
documents  which  were  within  reach,  because  the  par* 
ties  had  gone  out  for  a  short  interval,  made  these 
papers,  and  came  in  again.  The  first  obvious  point 
was  to  see  what  were  the  documents  from  which  those 
were  taken.  It  was  obvious  that  no  great  length  of 
time  would  be  necessary,  with  the  aid  of  Attwood^s 
clerks,  in  order  to  make  this  examination.  Accordingly 
it  appears  that  the  members  of  the  deputation  did  oc- 
cupy several  hours  in  examining  and  comparing  those 
papers  with  the  books,  and  did  certify  such  examina- 
tion by  their  signatures ;  if  they  did  not  examine  them 
thoroughly,  the  fault  was  their  own.  If,  after  they 
were  told  that  no  regular  furnace  books  were  kept  of 
late  years — an  important  part  of  the  case, — they  did  not 
call  for  and  expect  such  books  or  accounts  as  were  in 
&ct  kept  for  the  carrying  on  of  the  business,  the  fault 


840  CASES  IN  THE  HOUSE  OF  LORDS. 

1838.      was  their  own  ;  in  such  case  they  lost  sight  altogethei 
]^^^^^^    of  the  purpose  for  which  they  went  down  to  Com 
V.        greaveSj  for  they  might  have  received  the  deputatioi 
and  others.   Papers  in  London  just  as  well  as  in  Staffordshire.     I 
-.   "TT^  on  the  other  hand  they  did  examine  and  test  thoM 
accounts  by  comparison  with  the  documents  in  exist 
ence,  but  found  they  did  not  give  a  satisfactory  en 
sufficient  view  of  the  present  state  of  the  works,  thei 
the  fault  was  equally  their  own,  in  reporting  to  thei: 
constituents  that  they  were  satisfied,  and  in  proceed* 
ing  to  complete  this  purchase  upon  the  ground  of  saci 
satisfaction.     The  only  answer  to  this  part  of  the  case 
appears  to  be  that  James  or  Edwards  (for  the  evidence 
is  put  in  that  way),  the  agents  oiAttwood^  made  a  state^ 
ment  as  to  the  yields  of  the  then  present  time,  wbieh 
was  false  in  fact,  and  misled  the  deputation.    Tins 
may  be  so  put,  independently  of  the  consideration 
whether  the  verbal  answer  given  to  a  verbal  questioD 
by  an  agent  of  Attwood^  not  in  his  presence,  is  soft* 
cient  to  fix  upon  him  the  charge  of  fraudulent  mis- 
representation, supposed  to  be  made  by  that  answer  ((). 
I  still  recur  to  this,  that  the  purchasers  had  witkiB 
their  call  the  means  of  ascertaining  the  truth  or  fisJfle- 
hood  of  such  a  statement,  although  not  from  furnace 
books  regularly  kept,  and  that  not  having  applied 
themselves  with  ordinary  prudence  to  do  this,  they 
cannot  now,  especially  after  such  a  lapse  of  time^ 
throw  themselves  upon  a  Court  of  Equity  for  proM- 
tion.    With  reference  to  the  degree  to  whidi  Ux*, 
Attwood  is  to  be  fixed  with  what  is  supposed  to  be 
said  by  one  or  other  of  his  agents,  it  is  a  question  hot 
far  you  can  call  that  proved,  which  is  stated  with  sodl 
uncertainty  as  that  the  witness  is  not  able  to  fix  die 
individual  who  made  the  statement.     I  beg  here  not 

{e)  See  the  next  page,  and  p.  346, 
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to  be  misunderstood ;  I  am  quite  aware  that  though        1 838. 
Attwood  did  not  appear  himself, — if  he  was  in  the  other     attwood 
room,  if  his  agent  was  going  backwards  and  forwards  v. 

and  communicating  with  him,  and  those  papers  which  and  othert. 
were  brought  in,  contained  misrepresentations  in  fact,  ^^^iZrSevon 
the  whole  thing  must  be  considered  to  be  concocted 
between  them,  and  Attwood  must  be  held  to  be  answer- 
able for  the  misrepresentation  contained  in  those 
papers ;  I  do  not  deny  that  at  all.  The  only  doubt 
which  I  feel  arises  out  of  this,  that,  in  the  view  which 
I  take  of  those  papers,  they  do  not  per  se  contain  any 
fraudulent  misrepresentation.  The  only  thing  which 
would  raise  the  presumption  of  fraudulent  misrepre- 
sentation of  facts  taking  place  at  the  meeting  at  Cor/i- 
ffreaoeSf  is  what  is  said  by  one  of  those  persons  in 
answer  to  a  question  put,  not  in  Attwoo^s  presence, 
not  in  answer  to  any  question  put  to  Attwood^  not,  as 
it  appears  from  any  evidence,  with  his  privity  or  con- 
currepce,  but  arising  at  the  moment  in  answer  to  a 
question  put  to  this  person  by  one  of  the  deputation. 
I  doubt  much,  assuming  as  I  do  in  this  part  of  the 
case  that  the  only  charge  of  misrepresentation  here,  if 
made  out  at  all,  must  be  taken  to  be  made  out  by  that 
answer,  and  not  by  the  other  part  of  the  transaction^ 
to  which  the  evidence  refers,  namely,  the  furnishing 
those  papers, — I  doubt  whether  one  can,  with  pro- 
priety, consider  fraud  established  against  an  individual 
in  consequence  of  an  answer  so  given  by  an  agent  of 
his,  but  the  giving  of  which  answer  does  not  appear 
to  have  been  with  the  privity  of  the  defendant.  (Vide 
infra,  p.  346.) 

My  Lords,  after  having  spent  such  time  at  Corn- 
greaves  as  they  thought  proper  to  do,  the  deputation 
on  the  28th  of  October  proceed  to  Birmingham,  on 
their  return  to  London,  and  from  thence  (and  this  is 
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1 838.       a  very  important  part  of  the  case  in  the  view  which 

"j^^^^j,     I  take  of  it)  they  send  back  to  P.  Taylor  certain  me- 

^  «•         moranda,  the  nature  and  minuteness  of  which  ten! 

aud  otbera.    further  to  Confirm  my  opinion  that  they  did  lesobc 

JEtirMDewm.  *^  examine  for  themselves  and  by  their  own  ageolii 

and  did  not  rely  upon  the  statements  of  the  veaiai 
as  the  basis  of  the  contract  Hie  queries  which  thef 
sent  back  to  P.  Taylor  are  extremely  minute ;  thef 
evidently  had  with  them  at  Binningham  their  ovi 
notes  and  memwanda,  and  with  those  before  thea 
they  say,  **  Here  are  such  and  such  things  we  are  wit 
satisfied  about;  we  must  have  iurther  informatut 
about  them  ;  let  us  make  a  reference  to  P.  77ajfbr  Id 
examine  them  more  minutely;"  and  they  do  sewl 
back  by  Brunton^  whose  assistance  they  had  at  tfail 
time,  a  paper  calling  for  further  information  iqm 
very  minute  particulsu^  (/) ;  and  they  say  at  the  oidi 
some  explanation  is  required  upon  these  points ;  hn- 
ing  selected  the  points  upon  which  they  desired  fis^ 
ther  information,  they  state  that  a  meeting  will  ke 
called  for  Thursday j  or  later  if  Brunton  is  not  pn> 
pared ;  having  evidently  given  Brunton  directions  to 
prepare  himself  for  making  a  report,  they  state  tht 
the  meeting  in  London  will  take  place,  when  he  u 
prepared  to  make  that  report. 

My  Lords,  in  consequence  of  that  referencei  P. 
Taylor  writes  this  letter,  dated  30th  of  October^  two 
days  after  the  deputation  made  this  reference  to 
him :  ^^  Since  you  left  me,  I  have  been  constant^ 
engaged  in  examining  Mr.  Attwooffs  books,  and  coB- 
paring  the  statements  which  he  has  exhibited  witk 
them(5f)."  That  first  paragraph  is  material,  with  t 
view  to  another  point.     It  has    been^  in   some  part 


^ 


(/)  Vide  supra,  p.  258. 


(jr)  Vide  supra,  p.  359, 
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i(  of  this  cause,  supposed  that  P.  Taylor's  attention       isss. 
ll  'Was  8o  much  occupied  with  the  practical  part  of     attwood 
j^  tile  business  and  carrying  that  into  operation,  that  *• 

he  had  no  time,  and  in  fact  did  not  look  into  those  sod  others. 
books*  Now  the  observation  upon  that  is,  that  B^i^If^^, 
be  distinctly  states  here, — he  being  (and  that  must 
never  be  forgotten)  one  of  the  partners  of  the  company 
about  to  make  the  purchase, — he  says  distinctly  that 
he  has  been  occupied  ever  since  they  made  the  refer- 
ence to  him  **in  examining  Mr.  Attwoocfs  books, 
and  comparing  the  statements  which  he  has  exhibited 
with  them.''  He— one  of  the  parties  who  now  seek  to 
rescind  the  contract,  having  stated  himself  to  have 
done  that — goes  on  to  say,  *^  There  are  still  some  points 
which  I  have  not  ftdly  gone  through,  but  shall  be 
able  to  finish  all  so  as  to  leave  this  place  to-morrow 
evening/'  Then  he  says,  **  I  may  observe  generally , 
that,  although  it  would  not  be  safe  or  prudent  to 
estimate  profits  upon  the  close  calciUations  which  Mr. 
^<lmM)^  has  rec^itly  exhibited*'  (speaking  of  what  had 
been  done  at  dymgreaves)  ^^  to  confirm  the  statements 
which  he  made  at  the  time  of  his  agreement  for  the 
sale  of  his  property,  still  these  appear  to  me  unques* 
tionably  to  prove  that  the  data  which  he  gave  us  at 
the  time  of  the  contract  were  more  favourable  to  the 
bnyer  than  the  seller." 

The  deputation  then  go  back  to  London  and  make 
this  report  to  their  constituents  (A) :  ^*  Having,  &c. 
proceeded  to  Dvdley  Wood  and  Comgr eaves j  and, 
assisted  by  Mr.  Brunton  and  others,  examined  the 
books  and  other  documents  submitted  to  us  by  Mr. 
Attwoodj  we  have  come  to  the  conclusion  that,  in  com- 
parison with  the  paper  which  purports  to  contain  the 

(h)  Vide  supra,  p.  259  and  260, 
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at7wood  ^^^  originally  founded,  Mr.  Attwood  has  substantially 

V.  redeemed  the  pledge  he  has  given  of  proving  that  the 

aiidoUiore.  information   upon    which    the    managing    direcbns 


Earl  of  Devon, 


concluded  their  contract  with  him  is  correct  and 
well-founded.*'  After  that  report  the  contract  was 
executed. 

My  Lords,  in  the  course  of  the  argument  something 
was  said  with  reference  to  waiver  and  acquiescence. 
These  terms  do  not  appear  to  me  to  be  applicable  to 
such  a  case  as  this.  The  question  is  not  as  to  waiver  or 
acquiescence  in  fraud,  but  whether  the  parties  have  used 
that  ordinary  degree  of  vigilance  and  circumspectioii 
in  order  to  protect  themselves,  which  the  law  has  a 
right  to  expect  from  those  who  apply  for  its  aid.  The 
whole  course  of  the  proceeding  from  its  commence- 
ment to  its  close  tends  to  show  that  the  purchasers  did 
not  rely  upon  any  statements  made  to  them,  but  re- 
solved to  examine  and  judge  for  themselves.  They 
did  take  that  course,  but  they  pursued  it  carelesely 
and  imperfectly ;  I  think  that  I  should  have  come  to 
a  conclusion  against  the  claim  of  the  company  fiir 
relief  at  whatever  time  their  bill  had  been  filed ;  but 
I  am  certainly  fortified  in  this  view  of  the  case  by  the 
consideration  that  the  bill  was  not  filed  for  some 
months  after  the  company  had  been  in  possession, 
and  when  the  price  of  iron  had  fallen  so  considerably 
as  it  had,  according  to  the  evidence  making  a  difie^ 
ence  in  the  annual  profits,  supposing  the  expenses  to 
remain  the  same,  of  between  twenty  and  thirty  thou- 
sand pounds.  Within  the  first  fortnight  after  the 
company  was  in  possession,  their  partner  and  thdr 
agents  must  have  had  the  means  of  knowing  the  accu- 
racy or  inaccuracy  of  most  of  the  charges  upon  which 
the  calculations  previous  to  tlie  purchase  liad  pro- 
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ceeded;  such  as  wages,  charter  price,  wharfage,  &c.;        isss. 
and  they  must  have  had  the  means  of  knowing  whe-      .    ""    ' 

•^  ,  ^  Attwood 

ther  there  did  exist  materials  from  which  the  true  v. 
state  of  the  yields  and  of  all  other  material  circum-  and'others. 
stances  might  be  ascertained.  With  respect  to  other 
items,  such  as  general  charges,  dead  work,  salaries, 
&c.,  all  of  which  are  ingredients  going  to  constitute 
the  price  at  which  a  ton  of  iron  could  be  manufac- 
tured and  sold, — with  respect  to  all  that  class  of 
chaises,  it  appears  to  me  to  be  absurd  to  suppose 
that  any  parties  proposing  to  make  such  a  purchase  as 
this  were  to  rely  upon  the  statements  of  the  vendor 
with  respect  to  them.  The  propriety  of  inserting 
them  or  not  in  any  calculation  of  the  cost  of  manufac- 
turing a  particular  article  is  a  matter  of  opinion  among 
tradesmen  and  men  of  business;  a  judgment  upon 
which  each  man  with  any  knowledge  of  business,  in 
general,  must  form  for  himself. 

Upon  the  whole  case,  my  Lords,  without  attempt- 
ing to  go  more  minutely  through  the  particulars,  I 
feel  bound  to  come  to  the  conclusion  that  the  plaintiffs 
in  this  suit,  are  not,  upon  this  bill,  entitled  to  a  decree. 
I  am  aware  that  I  have  omitted  noticing  many  points 
which  deserve  consideration,  but  I  have  not  willingly 
omitted  any  point  from  my  own  review  and  exami- 
nation of  the  case ;  any  one  point  relied  upon  by  any 
of  the  counsel  or  raised  by  the  evidence.  I  have  had 
the  advantage  of  reading  the  report  of  the  most  able 
and  elaborate  judgment  of  the  noble  and  learned  Chief 
Baron.  I  need  hardly  say  that  I  have  applied  myself 
with  all  the  diligence  of  which  I  was  capable  to  the 
examination  of  that  judgment,  and  I  have  adverted  to 
all  the  points  which  are  there  noticed.  I  should  be 
much  ashamed  if  I  had  not  given  to  them  the  utmost 
weight  and  consideration,  but  I  am  quite  sure  that  on 
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1838.       the  Other  hand  my  noble  and  learned  friend  himsdf 

Attwood     would  be  among  the  first  to  condemn  me,  if  after 

V*  having  given  that  full  consideration  and  its  having 

and  otbm.    brought  my  mind  to  a  difierent  conclusion  from  that 

EarMDewn  ^^^^^  ^®  ^^^  formed,  I  had  refrained  from  stating  it, 

even  from  respect  to  his  opinion. 

My  Lords,  the  opinion  which  I  now  express,  has  at 
least  been  deliberately  formed.  You  will  have  the 
opportunity  of  hearing  the  opinion  of  others  madi 
better  entitled  to  carry  weight  with  you,  but  I  am 
bound  to  express  'my  individual  opinion,  which  is  that 
if  the  judgment  of  diis  House  shall  be  in  accordance 
with  the  views  I  have  ventured  to  lay  before  yoor 
Lordships,  justice  will  be  done  to  the  parties  in  cod^ 
formity  with  the  soundest  principles  of  English  law, 
and  in  reference  to  the  actual  state  of  the  pleadii^ 
and  the  evidence  with  which  we  have  had  to  deal 
I  would  therefore  most  humbly  suggest  to  your  Lord- 
ships that  this  decree  should  be  reversed. 

Lord  Brougham : — My  Lords,  it  has  been  my  pro- 
vince to  attend  a  very  long,  able,  and  elaborate  argu- 
ment in  this  case,  for  sixteen  days,  in  the  session  of 
1835,  during  which  I  heard  the  whole  of  the  case  on  the 
part  of  the  Appellant,  and  the  general  outline  of  die 
case  opened  by  the  learned  counsel  for  the  Respondents. 
But  having  then  acceded  to  the  proposition,  which  was 
made,  that  the  further  hearing  of  the  case  should  be 
postponed  'till  the  then  next  session,  from  the  codbi- 
deration  of  its  being  impossible  for  us  to  come  to  a 
decision  in  that  session,  and  that  therefore  it  was 
better  we  should  hear  both  parties,  that  is,  the  residue 
of  the  Respondents'  case  and  the  reply  for  the  Appel- 
lant, at  the  same  time,  in  order  that  tlie  arguments  on 
both  sides  miglit  be  more  fresh  in  our  recollection 
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when  we  came  to  dispose  of  the  case  in  judgment, — 
having  upon  those  grounds  acceded  to  the  proposition 
to  postpone  the  case  'till  the  next  session,  the  conse- 
quence was  that  my  indisposition, — which,  I  do  assure 
your  Lordships  and  the  parties,  I  regretted  on  no  ac* 
count  so  much  as  that  it  entailed  upon  your  Lordships 
the  necessity  of  rehearing  so  large  a  portion  of  the 
case,  and  upon  the  parties  the  necessity  of  undergoing 
much  expense  in  addition  to  what  they  had  already  in- 
curred,— the  result  was  that  it  was  heard  on  the  second 
occasion  not  by  myself,  but  by  my  noble  friend  who  has 
just  spoken,  by  the  noble  and  learned  lord  from  whose 
judgment  it  was  appealed,  and  by  my  noble  and 
learned  friend  on  the  woolsack.  The  consequence  is 
that  I  have  not  heard  the  whole  of  the  argument  for 
the  Respondents,  nor  the  reply  for  the  Appellant,  and 
I  therefore  must  claim  the  indulgence  of  your  Lord- 
ships, if  I  abstain  from  giving  my  opinion  in  this 
stage  of  the  discussion,  and  rather  beg  my  noble  and 
learned  friend  on  the  woolsack,  who  heard  the  whole 
of  the  case,  that  he  will  now  address  your  Lordships. 
It  will  depend  upon  how  far  I  shall  see  my  way  clear 
to  coincide  in  opinion  with  the  judgment  which  your 
Lordships  will  be  called  upon  to  pronounce,  whether  I 
shall  address  your  Lordships  at  all.  It  may  so  hap- 
pen that  I  shall  feel  myself  disqualified  from  taking 
a  part  in  this  discussion ;  it  may  also  so  happen  that  I 
shall  feel  myself  sufficiently  competent  conscientiously 
to  discharge  my  duty  by  taking  such  part ;  and  it  may 
happen,  as  a  middle  course  between  the  two,  that  I 
may  have  to  protest  against  one  or  two  principles 
which  have  been  laid  down,  in  my  opinion  erro- 
neously. I  allude  to  that  which  has  been  stated  by  my 
noble  and  learned  friend  somewhat  incautiously,  with 
respect  to  agency  in  making  contracts  civilly  binding. 
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The  Earl  of  Devon : — ^That  I  may  not  be  misimder- 
stood  in  that  in  which  I  think  my  noble  and  learned 
friend  has  rather  misunderstood  me,  I  beg  to  say 
that  I  by  no  means  meant  to  state  as  a  general  pro- 
position, that  the  principal  should  not  be  civilly 
bound  by  the  act  of  the  agent ;  but  I  did  intimate  a 
doubt  whether  it  was  fair,  if  the  whole  thing  thtt 
could  be  called  an  act,  was  a  declaration  or  an  an- 
swer to  a  question  upon  a  particular  point  in  the 
principal's  absence,  that  he  was  to  be  bound  by  that 
declaration.  That  was  the  way  in  which  I  meant  to 
put  it.     (Vide  supra,  p.  341.) 


V 


The  Lord  Chancellor: — My  Lords,  I  am  quite  willing 
to  concur  in  the  course  of  proceeding  recommended  by 
my  noble  and  learned  friend.  I  have  paid  the  utmort 
attention  to  this  very  important  case-important  iu 
amount  of  property,  important  from  the  great  variety 
of  documents  which  are  to  be  referred  to  before  it  is 
possible  to  come  to  any  accurate  conclusion  upon  the 
facts, — I  have  devoted  to  it  as  much  time  and  atten- 
tion as  it  appeared  to  me  the  case  required,  to  enable 
me  to  come  to  a  right  conclusion  upon  the  facts. 

Before  I  call  your  Lordships'  attention  to  those 
facts,  or  to  the  grounds  upon  which  I  have  come  to 
the  conclusion  which  I  am  about  to  state  to  your 
Lordships,  I  beg  to  call  your  attention  in  the  first 
place  to  the  state  of  the  record,  because  in  one  par- 
ticular the  record  stands  in  a  shape,  after  the  judg- 
ment of  my  noble  and  learned  friend  who  decided 
the  case  below  (in  part  of  which  judgment  I  entirely 
concur),  which  I  never  yet  remember  to  have  seen 
in  any  proceeding  in  a  Court  of  Equity. 

The  record  is  framed,  after  the  amendment,  upon 
the  ground  that  one  of  the  purchasers,  P.  Taylor ,  had 
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80  lent  himself  to  the  unjust  purposes  of  Mr.  Attwoodj 
that  it  was  proper  for  the  plaintiffs  seeking  to  be 
relieved,  not  merely  from  the  contract,  but  from  the 
actual  sale  which  had  been  effected,  to  make  him  a  de- 
fendant upon  the  record.  I  enter  not  at  present,  nor  do 
I  know  that  it  will  be  necessary  for  me  at  all  to  discuss 
the  propriety  of  that  order,  which  enabled  the  plain- 
tiflfe  to  remove  P.  Taylor  from  his  situation  of  a  co- 
plaintiff  into  that  of  a  defendant.  I  look  at  the 
record  as  it  stood  after  the  amendment ;  I  find  the 
plaintiffs  asking  a  C!ourt  of  Equity  to  rescind  and 
annul  the  actual  conveyance  of  an  estate,  charging  P. 
Taylor,  one  of  themselves,  one  of  the  parties  to  the 
contract,  an  active  member  of  the  body  engaged  in 
this  transaction,  with  having  abandoned  his  duty 
towards  those  with  whom  he  was  associated,  not  only 
as  a  partner  but  as  an  active  agent  for  the  company, 
and  alleging  against  him  circumstances,  which,  if 
proved,  would  have  amounted  to  gross  fraud.  If  that 
case  had  been  made  out ;  if  it  had  appeared  in  evidence 
that  P.  Taylor  had  abandoned  that  duty  which  he 
owed  to  those  with  whom  he  was  associated,  and  for 
whom  he  was  acting  as  agent,  and  had  lent  himself 
to  corrupt  and  unjust  purposes  of  Mr.  Attwood,  the 
record  would  undoubtedly  have  been  most  properly 
framed,  and  Mr.  Attwood  would  not  have  been  able, 
and  a  Court  of  Equity  would  not  have  permitted  him, 
to  object  to  altering  the  state  of  the  record  by  mak- 
ing one  of  the  parties  with  whom  he  had  contracted 
a  co-defendant  with  him.  The  allegations  against 
P.  Taylor  were  fully  considered  by  my  noble  and 
learned  friend,  by  whom  this  case  was  decided  below, 
and  in  that  part  of  the  conclusion,  to  which  he  came, 
I  entirely  concur,  that  the  case  against  P.  Taylor 
was  not  made  out,  that  the  allegations  of  fraud,  so  far 
as  they  appear  upon  the  bill,  were  negatived ;  I  say, 
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negatived,  as  to  any  conclusion  to  which  a  Court  of 
Equit}'  could  come  upon  those  facts ;  other  facts  were 
attempted  to  be  brought  to  bear  against  him,  which 
were  not  proved,  and  which  in  the  course  of  proceed- 
ing a  C!ourt  of  Equity  ought  to  throw  entirely  out  of 
its  consideration,  inasmuch  as  neither  he  nor  Mr,  AU- 
wood^  who  was  as  much  interested  in  that  part  of  tbe 
case  attempted  to  be  made  out  against  P.  Taylor^  had 
any  opportunity  of  meeting  allegations,  not  to  be 
found  upon  the  record  and  not  put  in  isBue  in  the 
cause.  Looking,  therefore,  to  those  dilations  against 
P.  Taylor  which  were  upon  the  record,  I  have  not 
a  moment's  hesitation,  nor  had  I,  from  the  com- 
mencement of  this  discussion  to  the  present  time, 
entertained  the  slightest  doubt  that  the  judgment  of 
the  Court  below  upon  this  point  was  entirely  correct 
My  Lords,  what  is  the  result  of  the  conclusion  to 
which  the  noble  and  learned  Lord  who  decided  the 
case  below  came  upon  that  point?  It  leaves  the 
record  with  P.  Taylor ^  the  active  agent  and  co-partner 
of  those  who  seek  to  be  relieved  from  this  purchase^ 
not  only  a  defendant ;  but  I  shall  have  presently  to  call 
your  Lordships'  attention  to  the  allegations  of  the  bill, 
which  from  beginning  to  end  charge  P.  Tat/lor^  who 
is  now  acquitted  of  all  participation  in  the  alleged 
frauds  of  Attwood,  that  he  from  tlie  commencement 
knew  the  whole  transaction,  that  he  did  examine 
the  books,  that  he  did  know  all  that  Attwood  knew, 
that  he  was  there  upon  the  spot ;  and  without  alleging 
those  facts  upon  the  bill,  it  would  be  impossible  to 
allege  the  fraud  imputed  to  him ;  it  was  because  he 
was  supposed  and  charged  to  have  known  the  fraud 
alleged  to  be  practised  by  Attwood^  that  he  was 
made  a  defendant  upon  the  record ;  but  if  those 
allegations  have  failed,  and  if  by  the  judgment  of 
the  Court  below  and  the  judgment  of  your  Lord- 
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ships,  P.  Taylor  is  properly  acquitted  of  those  im- 
putations of  fraud>  how  is  it  that  the  acts  of  P.  Tay- 
loTy  a  party  to  the  transaction,  one  of  the  parties 
purehasingy  are  not  to  be  considered  as  operating 
wpoa  the  rights  as  they  exist  between  the  company 
and  Mr.  Attwoodl  I  cannot  but  think,  that  the 
plaintiffs  felt  that  this  would  be  the  necessary  result 
of  leaving  P.  Taylor  as  a  plaintiff  upon  the  record, 
they  knowing  what  would  be  proved  in  respect 
of  him,  they  knowing  that  when  the  evidence  came 
to  be  sifted,  Attwood  was  in  a  situation  of  asking  the 
judgment  of  the  Court  upon  the  facts,  as  he  should 
be  able  to  prove  them,  and«  that  this  case  would 
appear ;  that  one  of  the  plaintiffs  had  from  the  com- 
mencement known  all  the  facts  from  which  fraud  was 
to  be  imputed  against  Attwood^  and  that  it  was  there- 
fore found  impossible  to  go  on  with  the  cause,  P. 
Tm/lor  remaining  a  plaintiff.  Then  can  the  situation 
of  the  plaintiffs  be  better  because  they  have  removed 
him  from  the  situation  of  a  plaintiff,  and  placed  him 
by  leave  of  the  Court  in  the  situation  of  a  defendant  ? 
If  he  be  actually  one  of  the  purchasers,  if  he  be  an 
active  agent  of  the  company  purchasing,  if  he,  their 
agent  and  co-partner,  has,  from  the  beginning,  known 
the  whole  which  is  imputed  to  A  ttwood ;  if  he  was 
cognizant  of  all  the  facts  from  which  fraud  is  imputed, 
your  Lordships  will  find,  in  one  view  of  the  case,  it 
would  be  impossible  that  the  company  should  divest 
itself  of  the  consequences  of  that  knowledge  on  the 
part  of  one  of  their  own  body,  which  is  in  effect  the 
same  as  knowledge  by  themselves.  When  I  come  to 
call  your  Lordships'  attention  to  what  I  consider  to 
be  the  real  question  between  the  parties,  the  only  one 
on  which  any  great  doubt  or  difiiculty  arises,  and 
which  constitutes  in  point  of  fact,  both  in  the  argu- 
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ment  and  in  the  pleadings  the  main  subject  of  con- 
test, this  knowledge  on  the  behalf  of  P.  Taylor  will 
be  found  to  be  of  the  utmost  possible  importance; 
important  not  merely  on  the  groimd  of  acquiescence, 
not  merely  on  the  ground  of  the  party  seeking  to 
rescind  a  contract,  or  rather  to  annul  an  actual  con- 
veyance, upon  an  allegation  of  facts  which  had  been 
known  to  them  for  a  long  time  before  the  date  of  the 
contract,  but  as  leading  to  a  safe  conclusion  as  to  what 
was  the  real  understanding  of  the  parties  as  to  the 
nature  of  the  representations  alleged  to  have  been 
made  by  Attwood  to  the  company,  and  as  to  his  and 
their  conduct  as  to  those  alleged  representations. 

My  Lords,  there  is  another  part  of  the  case,  also 
occurring  upon  the  face  of  the  record,  to  which  I  wish 
to  call  your  Lordships'  particular  attention,  because 
it  not  only  is  of  great  importance  in  the  present 
case,  but  because  I  consider  it  to  be  a  point  of  the 
highest  possible  importance  in  the  administration  of 
justice  in  all  Courts  of  Equity.  The  plaintifis  (deal- 
ing with  Mr.  Attwood,  whether  he  is  to  be  consi- 
dered as  the  vendor  of  the  estate  and  so  entitled  to 
receive  the  large  sum  contracted  to  be  paid  to  him, 
or  whether  he  is  to  be  considered  the  owner  of  this 
property,  which,  according  to  any  calculation  and  to 
the  opinion  of  any  person  examined,  is  of  very  great 
value)  have  thought  it  right,  under,  I  call  it,  the 
pretence  of  having  a  remedy  for  costs  against  two 
persons  Edwards  and  James,  to  make  them  defendants 
upon  the  record,  having  nothing  to  pray  against  them, 
from  which  they  could  possibly  derive  any  benefit  by 
making  them  defendants, — I  mean  any  legitinuite 
benefit, — except  a  security  for  costs,  for  fear  Mr.  Att^ 
woody  cither  the  owner  of  660,000  /.  or  of  property 
which  had  been  at  one  time  estimated  at  that  price, 
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might  not  be  able  to  make  good  the  payment  of  those 
costs.  My  Lords,  it  is  not  too  much  to  call  that  a 
mere  pretence ;  it  could  not  possibly  be  the  reason  why 
the  plaintiffs  should  make  those  two  gentlemen  de- 
fendants upon  the  record ;  but  it  so  happens  that  those 
two  persons  were  the  agents  of  Attwoody  that  they 
were  persons  who  intervened  between  him  and  the 
company,  and  it  is  upon  their  alleged  representations, 
upon  conduct  coming  through  them  and  upon  what 
they  are  supposed  to  have  said,  that  the  allegation  of 
fraud  is  made  in  a  great  measure  to  depend. 

My  Lords,  it  is  not  necessary  that  I  should  now 
pursue  this  part  of  the  case:  if  a  proper  occasion 
should  occur  in  this  House,  I  should  not  shrink  from 
the  duty  of  calling  the  attention  of  the  House  to  the 
question,  whether  that  course  of  proceeding  in  Courts 
of  Equity,  which  has,  I  know,  been  recognized  by  the 
highest  possible  authority,,  is  a  course  of  proceeding 
which  ought  to  be  recognized  by  this  House.  To  me 
it  has  always  appeared,  both  when  practising  at  the 
bar,  and  since  I  have  sat  on  the  seat  of  judgment,  that 
it  is  a  practice  that  ought  never  to  be  resorted  to, 
except  in  some  very  extreme  case  where  there  is 
really  a  fear  of  losing  the  costs ;  that,  where  that  is 
not  the  case,  it  cannot  be  resorted  to  except  for  the 
purposes  of  injustice.  It  is  borrowing  from  the  cri- 
minal law  of  this  country  one  of  its  most  objec- 
tionable  practices ;  parties  charged  with  a  conspiracy, 
we  know,  are  often  joined  in  an  indictment  in  order 
to  prevent  the  principal  defendant  from  having  the 
benefit  of  their  testimony.  Why  an  objectionable 
course  of  proceeding  in  the  criminal  law  should  have 
been  adopted  into  the  administration  of  justice  in 
the  Courts  of  Equity  is  a  matter,  which  in  due  time 
it  will  be  very  proper  to  consider ;  but,  my  Lords, 
there  is  no  comparison  between  the  evil  as  applied  in 
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Courts  of  Equity  and  that  which  is  applied  in  a  cri- 
minal proceeding,  because,  although  great  difficultieB 
occur  undoubtedly  to  the  court  and  the  jury  in  com- 
ing to  a  satisfactory  conclusion  where  a  material  wit- 
ness is  included  in  the  indictment,  yet  if  the  case  is 
not  made  out  against  the  party  so  included,  he  is 
acquitted  and  discharged  at  once,  in  order  that  he 
may  give  evidence  in  behalf  of  those  with  whom  he 
was  so  improperly  associated  in  the  indictment:  so 
that  before  the  case  of  the  principal  party  is  submitted 
to  the  jury,  that  party  has  at  least  the  chance  of  being 
restored  to  the  situation,  from  which  he  ought  never 
to  have  been  removed,  of  having  the  penons,  who 
from  their  knowledge  were  competent  to  speak  to  iacts^ 
to  speak  to  them  on  his  behalf.  But  that  cannot  be 
done  in  depositions  taken  in  a  Court  of  Equity,  be* 
cause,  whatever  may  be  the  result  of  tiie  hearing, 
whatever  may  be  the  opinion  of  the  Court  before 
which  such  a  case  comes  on  to  be  heard^  the  deposi- 
tions have  been  taken  with  the  pressure  of  the  suit 
against  the  defendant;  and  although  it  has  been  usual 
to  take  the  depositions  and  to  leave  the  Court  to  deal 
with  them  as  it  may  think  proper  at  the  date  of  the 
hearing,  it  has  never  appeared  to  me  to  be  at  all  re- 
concileable  with  any  principle  on  which  evidence  is 
examined,  to  take  the  depositions  of  a  defendant  in 
the  suit ;  pressed  with  the  suit  and  with  the  possi- 
bility of  having  costs  awarded  against  him — to  take 
his  depositions,  affected  as  they  are  by  the  pres- 
sure of  circumstances  at  the  time  he  is  examined, 
and  then,  because  it  appears  that  there  is  no  case 
made  out  against  him  at  the  hearing,  to  read  his  dqio- 
sitions.  It  is  unjust  against  the  party,  against  whom 
the  depositions  are  then  read ;  it  is  unjust  to  the 
defendant  to  make  him  a  defendant,  and  it  is  unjust 
to  the  plaintiff  to  read  his  depositions  after  he  has 


CASES  IN  THE  HOUSE  OF  LORDS. 


955 


been  acquitted  of  the  fraud,  because  he  has  made 
his  depositions,  not  for  speaking  the  trath  or  in- 
forming the  Court  of  the  real  facts  of  the  case, 
but  he  has  made  them  under  the  pressure  of  a  suit 
existing  against  him,  of  the  result  of  which  he  must 
be  ignorant,  and  therefore  influenced  and  biassed  not 
to  state  the  truth  as  it  exists,  but  to  make  the  best 
case  he  can  for  himself.  It  is  objectionable,  therefore, 
in  every  possible  view ;  it  is  productive  of  no  good, 
and  I  have  frequently  said  since  I  have  had  the  op- 
portunity of  expressing  a  judicial  opinion  upon  the 
subject,  that  I  did  not  think  any  case  would  ever  be 
brought  before  me  under  such  circumstances,  that  I 
ahould  think  myself  safe  in  proceeding  to  adjudicate 
upon  the  merits,  where  the  plaintifi"  had  deprived  me, 
by  such  means,  of  the  opportunity  of  knowing  what 
those,  who  were  most  able  to  speak  to  the  facts  on  the 
part  of  the  defendant,  could  depose  to. 

My  Lords,  that  circumstance  alone  would  have  in- 
duced me,  before  I  could  assent  to  the  judgment,  as 
it  stands,  to  have  thought  it  absolutely  necessary  that 
this  matter  should  be  put  into  some  state,  in. which  it 
might  be  inquired  into  with  the  advantage  to  the  de- 
fendant of  being  able  to  prove  his  case,  and  I  could  not 
certainly  assent  to  a  judgment  against  the  defendant, 
who, » for  anything  I  know,  had  not  been  at  liberty  to 
look  into  the  depositions  of  those  two  witnesses  (£rf- 
wards  and  Javies) — -who,  for  anything  I  know,  might 
have  been  able  to  explain  by  the  testimony  of  those, 
who  could  speak  to  the  facts,  what  really  did  take 
place,  and  so  to  explain  circumstances,  from  which, 
unexplained,  an  imputation  of  fraud  arises.  Enter- 
taining these  feelings,  1  had  the  greatest  satisfaction 
in  observing  the  course  which  this  House  took  in  the 
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having 'Security  for  costs,  deprived  the  defendant  of 
the  means  of  proving  his  case. 

My  Lords,  having  called  your  Lordships'  attention 
to  what  occurs  to  me,  upon  the  state  of  the  record,  I 
will  now  state  what  I  consider  to  be  the  real  matter  in 
issue  between  the  parties ;  but  to  avoid  the  necessity  of 
recurring  to  it  again,  I  may  say  now  in  respect  of  some  of 
the  charges,  as  the  fault  in  the  mine  and  other  matters, 
which  are  upon  the  record  and  upon  which  the  judg- 
ment  of  my  noble  and  learned  friend  was  exercised,  I 
entirely  concur  with  him  in  the  view  he  has  taken  with 
T^ard  to  the  feult  (  k).  Whether  the  fault  had  been 
endeavoured  to  be  concealed,  whether  there  had  been 
miy  such  concealment  as  would  vitiate  the  contract 
and  purchase  between  the  parties,  it  is  not  at  all  ne- 
cessary at  this  time  to  inquire,  because  the  ground  on 
which  my  noble  and  learned  friend  disposed  of  that 
part  of  the  case  appears  to  be  quite  dear,  that  what- 
ever was  known  to  the  parties  must  have  been  known 
to  the  purchasers  early  after  their  possession,  which 
was  in  the  month  of  November j  and  it  is  quite  impos- 
sible, with  the  knowledge  of  that  defect  in  the  month 
of  November  J  the  purchasers  going  on  dealing  with 
the  property,  not  as  an  ordinary  estate,  which  may  be 
restored  at  the  end  of  six  months  in  the  same  state  in 
which  it  was,  but  a  property  of  this  description,  vary- 
ing every  day,  that  they  can  set  up  such  an  objection 
at  the  end  of  six  months,  when  they  must  have  known 
the  fact  from  the  commencement.  There  are  other 
charges  of  minor  importance,  to  which  I  think  it  un- 
necessary to  call  your  Lordships'  attention.  I  will 
proceed,  therefore,  to  state  what  I  conceive  to  be  the 
real  matter  in  issue  between  the  parties,  and  to  state 
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to  your  Lordships  that  course,  which  I  consider  agre^ 
able  to  justice  and  most  likely  to  lead  to  a  satisfigustoi 
conclusion. 

Your  Lordships  are  aware  the  property  in  questic 
consisted  of  lands  and  mines,  partly  leasehold,  and  parti 
freehold-  The  company  being  desirous  of  procurin 
property  of  that  description,  a  negotiation  is  enten 
into  between  Mr.  Attwood  or  his  agent  and  the  con 
pany  or  their  agents.  The  plaintiffs  allege,  and  f 
far  undoubtedly  the  facts  prove  that  they  are  correc 
that  representations  were  made  by  Mr.  Attwood 
the  state  of  the  property,  as  to  the  productive  po^ 
of  the  property,  and  certain  circumstances  vtMk 
rial  to  be  considered  by  those,  who  were  inteiic 
ing  to  become  purchasers  of  the  property.  Thou 
representations  in  the  first  instance  were  verbal ;  tbe^ 
were  afterwards  reduced  into  writing,  not  by  Attmdoi, 
but  by  Mr.  P.  Taylor^  one  of  the  proposed  purchaaen ; 
and  there  is  evidence  that  Attwood  afterwards  sawdM 
paper,  the  P.  7".  paper  No.  1,  which  had  been  the  sob* 
ject  of  much  discussion,  and  that  he  sanctioned  die 
representation  made  upon  it,  and  adopted  it  as  his  ie» 
presentation  of  the  facts.  The  negotiation  having  gcM 
on  for  a  considerable  time,  till  the  day  elapsed  (dif 
1st  of  October)  on  which  it  ought  to  have  been  coii* 
pleted,  and  there  being  still  some  question  about  tfa 
title,  the  bill  alleges  that  the  contract  was  actually  at 
an  end.  But  that  does  not  appear  to  be  the  fact.  Then 
undoubtedly  was  a  difficulty  about  going  on  with  tk 
contract,  and  a  doubt  whether  it  should  be  prosecuiid 
or  not,  that  ended,  according  to  the  statement  in  tb 
bill  and  according  to  the  evidence,  in  the  compai^ 
agreeing  to  go  on  with  it,  provided  that  was  dooc 
which  in  point  of  fact  formed  a  part  of  the  origins! 
contract,  or  rather  of  the  original  undertaking,  namelyf 
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iiat  those  representations,  whatever  they  were — I  do 
lot  at  this  moment  inquire  what  they  were — appear- 
ing upon  the  P.  T.  paper  should  not  be  taken  on  Att- 
vood^s  representation,  but  proved  to  the  satis&ction 
if  the  company  to  be  correct  by  the  books  and  docu- 
nents  in  Attwood^s  possession.  Accordingly  a  depu- 
ation  was  sent  down  consisting  of  three  members 
if  the  company  and  three  professional  persons,  to 
uwist  in  the  investigation,  and  the  question  turns  upon 
lie  course  of  dealing  and  proceeding  at  the  time  that 
bputation  went  to  Comgreaves. 

Now,  my  Lords,  it  is  very  important  to  bear  in  mind 
rhat  is  alleged  and  proved  to  have  been  the  purpose 
i  that  deputation,  because  it  is  singular  enough  that 
ipon  the  &ce  of  this  record,  that  does  not  appear  to 
oe  to  have  been  very  accurately  stated.  The  object 
f  that  deputation  was  not  to  receive  any  new  repre- 
antation,  except  for  the  purpose  of  proving  the 
locuracy  of  the  first  representation  contained  in 
he  P.  T.  paper,  and  yet  the  bill  exhausts  its 
igour  against  the  Z>.  papers,  which  were  produced 
t  the  time  to  that  deputation,  and  leaves  un- 
ouched,  except  so  far  as  is  to  be  deduced  from  the 
ircumstances  connected  with  these  D.  papers,  how 
ur  the  P.  T.  paper  was  proved  or  not ;  because  the 
bject  of  the  deputation  being  to  prove  how  far  the 
^presentations  made  upon  the  P.  T.  paper  were  cor- 
ect,  it  may  be  that  inaccuracy  crept  into  the  D. 
apers  from  the  representations  then  made.  But  the 
oesdon  ia  what  was  the  contract  between  the  parties  ? 
i^prehend  it  was  to  go  on  with  the  contract  in  the 
srms  to  which  I  shall  presently  refer,  if  the  repre- 
mtations  on  the  P.  T.  paper  were  proved.  It  is  very 
ifficult,  therefore,  to  support  a  case  on  any  inaccuracy 
r  any  want  of  information,  or  any  withholding  books 
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or  documents  from  that  deputation,  unless  it  could  now 
be  made  out  that  the  representations  made  in  the  P.  T. 
paper  were  not  correct.  The  parties,  however,  go  down, 
and  there  is  certain  evidence  brought  before  thou. 
What  passed  at  that  meeting  is  one  of  those  matten 
which  by  the  course  the  plaintiffs  have  adopted,  re- 
mains in  great  doubt  upon  the  parol  testimony,  fa 
this  reason,  that  the  plaintiffs  have  incapacitated  the 
only  two  persons  who,  being  employed  by  AttwoU, 
can  speak  with  any  accuracy  as  to  what  actually  oc- 
curred. Now,  my  Lords,  there  is  the  issue  between 
the  parties,  the  plaintiffs  asserting  that  the  P.  T. 
paper  and  the  D.  papers,  that  is,  the  original  repie* 
sentation,  and  the  papers  produced  for  the  purpose  of 
proving  and  authenticating  that  representation,  weie 
representations  of  what  had  actually  taken  place  witUn 
a  certain  time.  The  defendant,  on  the  other  haiidv 
says  that  that  was  not  the  object  either  of  the  one  re- 
presentation or  the  other ;  that  the  object  was  to  exhi* 
bit,  not  what  had  taken  place  within  a  particular  fixrt^ 
night,  but  that  the  object  was  to  show  those  who  were 
about  to  become  purchasers  what  they  might  &irly 
calculate  upon,  as  the  result  of  the  future  working,  to 
be  derived  from  an  experience  of  what  had  taken  place 
before. 

My  Lords,  the  evidence  of  the  representation  in- 
tended to  be  made,  independent  of  what  appears  upon 
the  face  of  the  papers  themselves,  rests  upon  some 
parol  testimony  given  on  behalf  of  the  plaintiffs,  tes- 
timony on  which,  in  the  absence  of  all  evidence  on 
the  part  of  the  defendant,  I  should  think  it  extremely 
dangerous  to  place  any  great  reliance.  The  coarse 
which  has  appeared  to  me  to  be  most  secure  from  any 
error  as  to  the  credit  to  be  given  to  the  testimony, 
and  the  most  likely  to  lead  to  a  safe  conclusion,  is 
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;  In  the  first  place,  to  try  and  test  the  accuracy 
of  the  case  made  on  the  part  of  the  plaintiffs,  and  of 
the  defendant,  not  by  reference  to  what  any  witness 
may  state  as  to  what  he  heard  pass  in  conversation 
witih  different  parties,  but  to  what  I  find  in  writing 
pesBing  between  the  plainti£&  or  their  agents  and  the 
defendant ;  or,  what  is  still  more  important,  passing 
between  the  different  members  of  that  company 
which  the  plaintiffs  represent.  If  I  find  no  doubt,  if 
1  find  no  difficulty  left  upon  my  mind  as  to  what  was 
khe  real  understanding  of  the  parties,  not  merely  as 
to  the  nature  of  the  representations  made  or  intended 
to  be  conveyed  by  these  papers,  but  as  to  their  acting 
upon  that  information  in  the  way  in  which  they  under- 
Btood  them,  I  need  hardly  say  that  I  should  not  think 
it  safe  to  give  any  credit  to  a  witness  who  should  be 
called  for  the  purpose  of  stating  something  that  had 
passed  in  conversation  inconsistent  with  the  result  of 
aach  documents. 

If  your  Lordships  will  continue  to  bear  in  mind  what 
18  now  the  representation  on  the  one  side  and  the  other 
on  this  important  issue,  with  reference  to  what  was  the 
representation  intended  to  be  made  by  those  two  de- 
scriptions of  papers,  your  Lordships  will,  I  think,  consi- 
der this  an  important  consideration;  putting  yourselves 
into  the  situation  of  the  intended  purchasers,  what  is 
the  sort  of  information  which  you  would  naturally  wish 
to  obtain?  The  object  of  the  purchasers  must  have 
been  to  enable  them  to  judge  whether  they  were  safe 
and  right  in  paying  so  large  a  sum  of  money,  and  in 
order  to  come  to  that  conclusion,  their  object  must 
have  been  to  ascertain,  as  far  the  nature  of  the  case 
would  permit,  what  were  likely  to  be  the  fruits  of  the 
expenditure  of  so  large  a  sum,  in  which  they  were 
personally  interested,  and  in  which  they  were  trustees 
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for  the  company  at  large.    Would  it  have  been  satis'- 
fectory  to  the  purchasers  under  such  drcomstanoei 
to  have  been  told  what  had  been  the  result  of  a  fort- 
night in  any  one  year  ?    Would  that  information  ham 
enabled  them  to  come  to  any  satisfactory  conclusiaii-t 
Would  it  have  enabled  them  to  form  any  satisfoetwf 
guess  as  to  what  was  likely  to  be  the  result  in  any 
foture  year,  under  the  varying  circumstances,  and  aO 
the  changes  to  which  property  of  that  sort  is  liablef 
One  would  suppose  that  any  person  desirous  of  beoon^ 
ing  a  purchaser  would  be  most  anxious  to  asceriail 
what  had  been  the  average  result  of  former  werkinipi  . 
taking  one  year  with  another,  taking  one  descriptiai 
of  coal  with  another — ^for  it  appears  that  the  prodi^i 
was  affected,  not  only  by  the  nature  of  the  materiiiil 
but  by  the  weather  at  the  time  those  materials  wik 
used — ^in  short,  taking  all  the  contingencies  attemBpf  ; 
such  a  business  into  consideration,  what  was  Ek^tl ; 
be  the  result  of  the  future  workings  to  be  deiifdl 
from  the  experience  of  the  past.     So  far,  before  we 
come  to  any  conclusion  from  the  evidence,  whether  it 
be  documentary  or  parol,  that  information  would  be 
the  information  which,  under  those  circumstanceSi  At 
company  would  naturally  have  wished  to  obtain* 

My  Lords,  I  wish,  before  I  call  your  attention  to  At 
particular  allegations  of  the  bill,  to  state  what  I  coa* 
sider  to  be  the  points  in  issue,  and  more  or  bn 
affected  by  the  investigation  of  the  written  documea^ 
to  which  I  am  about  to  refer.  I  apprehend  there  ail 
several  points  to  which  the  investigation  of  thoM 
documents  will  be  most  important :  in  order  to  sM 
the  necessity  of  again  referring  to  them  under  eaih 
particular  head,  I  will  now  put  your  Lordships  if 
possession  of  the  points  upon  which  it  appears  to  wib 
they  afford  important  evidence.    The  first  is  whether 
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lie  representations  were  matters  of  fact,  or  only  spe- 
tnlatiye  calculations  of  the  future  ;  secondly,  whether 
Jmmb  representations^  whatever  they  were,  were  acted 
ipoa  by  the  company;  thirdly,  whether  they  were 
tme  or  false ;  and  lastly,  whether  anything  has  hap- 
pened to  deprive  the  company  of  the  right  of  insist- 
ing upon  inaccuracies  in  those  representations,  if 
OMiecuraGies  in  point  of  fact  existed. 

Now,  my  Lords,  the  allegations  in  the  bill  will  be 
fipiUMl  material  in  considering  how  far  the  written 
doeoments  bear  upon  any  or  either  of  those  proposi- 
liilBis^  The  bill  allies  that  on  the  1 2th  of  May^  upon 
0|teniiig  the  negotiations,  the  company  informed 
tbe  defendant  that  they  should  take  the  opinion  of 
JP.  Taylor  and  another  engineer,  and  that  they  would 
pnbably  require  to  see  the  works;  that  on  the  Idth 
ibey  informed  the  defendant  that  they  were  willing 
te  purchase,  provided  it  could  be  shown  that  the 
IBoperty  and  works  were  worth  the  money ;  that  the 
defendant  undertook  to  show  what  the  works  had  done 
and  were  capable  of  doing,  and  the  actual  cost  of  ma- 
terial and  labour  required  for  manufacturing  iron  at 
the  works ;  that  on  the  25th  of  May^  P.  Taylor  went 
down  to  Comgreavesj  and  that  the  defendant  gave  him  a 
statement  of  the  quantity  of  iron-stone  and  coal  raised 
fxom  the  mines,  and  the  cost  of  manufacturing  the 
taaiie,  and  the  profits  made  thereof,  but  would  not 
permit  him  to  inspect  the  books. — ^Your  Lordships 
wiU  see  when  I  come  to  some  of  the  written  docu- 
ment^ how  far  that  allegation  is  true. — That  on  the 
•th  of  June  a  meeting  took  place,  at  which  the  P.  T. 
paper  was  produced,  and  the  defendant  then  acknow- 
lec^ed  that  those  were  the  representations  he  had 
made.    Then  a  letta:  of  the  6th  of  June  (/)  is  set  out 

(0  VidesuprOf  p. 339. 


1S3S. 
Attwood 

V. 

Small 
andothen. 

Lord 
Chancelkt, 


364 


CASES  IN  THE  HOUSE  OF  LOBDSL 


1638. 
Attwood 

V. 

Small 
and  others. 

Lord 
Chancellor. 


in  the  bill,  in  which  the  company  accept  the  pufehw, 
but  on  the  understanding  that  Attwood  dmU 
afford  P.  Taylor  every  facility  to  ascertain  the  ocKmet- 
ness  of  the  representations  which  had  been  made  to 
him  respecting  the  property,  and  should  they  prm 
otherwise  in  any  essential  point,  the  offer  was  to  be 
considered  as  not  binding.  Your  Lordships  will  fial 
that  P.  Taylor  was  upon  the  works  and  remained  npoi 
the  works  for  a  considerable  time  in  the  months  d 
September  and  October^  before  the  renewed  ocmtnet, 
which  took  place  late  in  the  month  of  October.  Thei 
the  agreement  itself  is  stated ;  but  it  is  not  materiel 
now  to  detain  your  Lordships  by  going  over  the  d^ 
tails,  except  to  show  that  the  money  was  to  be  paid  hj 
instalments,  100,000/.  in  October  1825,  100,000ilii 
April  1826,  and  so  on.  Then  the  bill  states  that  Ae 
time  having  elapsed,  and  there  being  a  doubt  wbedtt 
the  contract  should  go  on  or  not,  the  1st  of  Oetsht 
having  come  and  the  title  not  having  been  completed, 
a  meeting  took  place  on  the  21st  of  October^  atwUeh 
it  was  proposed  to  the  defendant  to  renew  the  contnet 
if  he  would  permit  a  deputation  to  go  down  to  dv 
works  to  ascertain  the  accuracy  of  the  statements  in  dv 
P.  T  paper.  That  being  assented  to  by  Attwood^  toe 
directors,  Smallj  Leathley  and  Donaldson^  and  three 
professional  persons,  Morrison^  Harrison  and  BrwKlm^ 
acquainted  with  mineral  property,  were  to  go  dovfi 
to  inspect  the  mines.  Then  the  bill  states  that  whidi 
is  matter  of  parol  evidence,  and  therefore  I  do  not  go 
over  it,— what  passed  at  the  time  the  deputation  wot 
down.  It  then  states  (for  the  purpose  of  making  oet 
a  case  against  P.  Taylor)  the  letter  to  which  yov 
Lordships'  attention  has  already  been  called  by  Vj 
noble  and  learned  friend,  the  letter  to  P.  Taylor  («); 
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i  most  important  letter,  which  appears  upon  the  docu- 
Beats,  and  which  cannot  be  too  much  pressed  upon 
foar  Lordships'  attention  ;  that  whatever  p  assed  atthe 
ime  the  deputation  was  there,  that  whatever  informa- 
ion  they  had  derived,  that  they  were  not  altogether 
latisfied  with  what  had  then  passed  is  clear,  because 
laving  left  Camgreaves  they  sent  some  of  the  papers 
lack  again  to  P.  Taylor^  with  a  direction  to  him  to  make 
sertain  inquiries ;  and  that  document  and  P.  Taylor's 
inswer  have  always  appeared  to  me  to  be  a  part  of  the 
sage  most  important,  and  which,  with  all  the  evidence 
offered  on  the  other  side,  I  have  always  considered  as 
rery  nearly  conclusive  on  some  of  the  most  important 
pcMiits  in  dispute  between  the  parties. 

My  Lords,  the  bill  then  goes  on  to  state  in  various 
lassageSy  in  order  to  make  out  a  case  against  P.  Tay- 
E0r»  that  he  was  cognizant  of  the  fraud  ;  that  he  was 
iware  of  the  misrepresentations  at  that  meeting  stated 
bo  have  been  made  to  the  company,  and  upon  that 
ipround  it  was  they  asked  that  he  might  be  made  a 
lefendant ;  and  John  Taylor,  his  brother,  is  alleged  to 
be  made  a  defendant  because  it  was  supposed  he  would 
not  wish  to  appear  in  the  character  of  a  plaintiff 
igainst  his  brother. 

Now  there  is  not,  I  apprehend,  much  doubt  or 
difficulty  as  to  the  matter  in  issue.  There  are  some 
bets,  about  which  there  is  no  dispute ;  there  is  no 
doubt  that  there  were  not  any  furnaces  at  Comgreaves ; 
it  is  equally  clear  that  although  there  were  six  at 
Dudley  Wood,  five  only  were  in  action.  The  repre- 
sentation, or  rather  what  is  intended  to  be  conveyed 
by- the  P.  T.  paper,  has  never  been  considered  as 
intended  to  assert  anything  as  to  what  had  occurred 
at  Comgreavesj  because  it  is  obvious  that  there  being 
no  furnaces  at  Comgreaves,  that  must  have  been  mere 
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speculation.  Accordingly,  it  begins,  ^^  Six  fumacei 
to  be  erected  on  the  freehold  (n)  \*  aasaming  that  vl 
furnaces  will  be  erected  upon  the  freehold,  it  begioB . 
with  a  statement  that  ^'  360  tons  of  pigs  will  reqaiis 
1,200  tons  of  coal  at  4«.,  all  charges ;''  and  it  goesoi 
exhausting  the  calculation  as  far  as  ComgrtOM^ 
concerned,  upon  the  assumption  that  there  were  to  be 
six  furnaces  erected  there,  and  that  diose  six  fanuM 
would,  by  the  application  of  a  certain  quantity  d 
material,  and  a  certain  quantity  of  labour,  prodvn 
certain  results.  That  is  not  the  ground  on  whidi  it 
is  said  that  there  is  any  misrepresentation  of  ftda 
Then  comes  this  statement :  ^^  The  above  stataneoti 
have  been  made  out  upon  data  as  to  the  coBt  of  unto- 
rials  and  charges,  which  considerably  exceed  dv 
actual  costs  and  charges  as  shown  by  the  books  kepi 
at  the  works.  Thus  three  tons,  six  cwts.,  twoqiii 
eighteen  lbs.  of  coals  are  allowed  to  each  ton  of  pig 
iron,  amounting  to  the  weekly  sum  of  1240  /.,  bat  tk 
quantity  actually  used  is  two  tons,  sixteen  cwL,  t*Q 
qrs.,  being  a  weekly  chaise  of  203 1.  (o)." 

Now  that,  undoubtedly,  is  a  representation  of  the 
result  of  former' experience ;  there  is  nothing  in  it  to 
confine  it  to  a  particular  period ;  there  is  nothing  to 
show  this  is  the  produce  of  a  particular  working  at  t 
particular  time,  namely,  the  fortnight  which  preceded 
the  6th  of  June^  when  the  contract  was  made ;  bat  it 
is  a  representation  of  what  had  been  found  to  be  the 
result  of  former  workings  and  of  past  experieoet 
Again,  it  says,  "  Eighteen  cwt.  of  limestone  aiesiqH 
posed  to  be  required  to  each  ton  of  pig,  whereas  the 
books  show  the  actual  consumption,  ten  cwt,  three 
qrs.,  eight  lbs.,  making  a  difference  of  472.  per  week 
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the  cost  of  that  article."  That  statement  is  open 
to  the  same  observation.  Then  comes  a  statement 
toir  the  purpose  of  leading  to  the  conclusion  of  what 
pwt  experience  will  prove.  **  The  charge  of  labour 
Smt  making  pig  iron  is  stated  at  15^.,  whereas  the 
e  charge,  according  to  the  books,  is  13^.  ^id. ;" 
expression  showing  that — which  to  my  mind  is 
Ibe  £ur  inference  from  the  rest — ^it  is  not  a  represen- 
tetion  of  what  had  taken  place  at  any  particular 
period,  but  that  an  average  of  former  workings  was 
mtended  to  be  conveyed  by  this  paper.  The  follow- 
ing is  more  like  an  assertion  of  fact :  **  There  are  six 
famaces  on  the  leasehold  property,  making  360  tons 
fig  per  week."  This  was  known  to  all  the  parties, 
tar  they  had  been  over  all  the  works,  at  least  at  that 
P.  Taylor  had  been' there ;  whether  he  had  been 
or  not,  it  was  a  matter  open  to  the  eyesi^t,  that 
Aoogh  there  were  six  furnaces  at  Diuiley  Wood,  five 
wily  had  been  worked.  To  suppose  that  Attwood, 
leferring  to  the  books,  not  asking  the  parties  to  take 
this  on  his  own  statement,  but  saying  the  books  will 
dbow  so  and  so,  intended  to  represent  to  those  to  whom 
he  was  presenting  this  paper,  that  there  were  six 
furnaces  making  360  tons  of  pig,  whereas  there  were 
five  only  at  work,  and  therefore  not  producing  360 
teos  of  pig,  is  a  supposition  which  is  perfectly  in- 
credible. But  that  there  were  six  furnaces  which, 
aecording  to  past  experience,  were  capable,  if  at  work, 
i^.fMxxlucing  360  tons  of  pig,  is  perfectly  consistent 
witii  the  &ct  naturally  intended  to  be  represented  by 
the  intended  vendor  to  the  intended  purchasers ;  and 
though  the  language  is  not  framed  as  it  might  be  to 
eonvey  that  meaning,  it  is  much  more  consistent  witJi 
that,  which  may  be  supposed  to  have  been  the  meaning, 
than  with  the  supposition  that  Mr.   Attwood  was 
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asserting  as  a  fact  that  six  furnaces  were  at  work  irha 
there  were  only  five.  Throughout  the  whole  of  thik 
paper  I  can  find  nothing  which  can  be  considered  ai 
intending  to  assert  any  fact  as  to  any  particular  tiiae. 
It  states  results,  it  states  calculations,  it  states  wbt 
may  be  considered  as  being,  in  the  mind  and  opioioi 
of  the  party  making  that  statement,  a  &ir  result  of 
former  experience,  and  he  refers  not  to  his  own  andio- 
rity,  but  says  the  books  show  such  and  such  to  }am 
been  the  result  of  past  experience. 

If  then,  my  Lords,  there  is  no  representation  on  the 
P.  T.  paper  intending  to  show  the  fact  at  a  particakr 
time,  how  is  it  possible  that  the  D.  papers  should  slimr 
that  ?  The  object  of  the  D.  papers  was  to  verify  the 
P.  T.  paper,  and  the  P.  T.  paper  did  not  raise  asf 
question  as  to  a  particular  time,  but  was  mentf 
intended  to  convey  the  result  of  past  experience  dunf 
such  periods  as  the  purchasers  might  think  it  profNi 
to  go  back  to  for  the  purpose  of  investigating  the 
accounts  in  order  to  come  to  a  safe  conclusion  as  te 
the  future.  Is  it  consistent  with  the  object  the  depi- 
tation  had  in  view  that  they  should  pursue  a  coane 
of  inquiry  so  perfectly  foreign  to  the  object  for  which 
they  went  down,  namely,  to  test  the  accuracy  of  the 
P.  T.  paper,  and  to  obtain  that  information  which  ii 
the  sort  of  information  which  they  would  require  ftr 
the  purpose  of  coming  to  a  safe  conclusion  ? 

The  deputation  papers  {p)  appear  to  me  to  pnrre 
two  things ;  first,  that  they  were  not  intended  to  refa 
to  any  particular  time,  but  to  draw  a  result  from  die 
average  experience  of  the  past,  and  that  they  wen 
not  taken  on  Mr.  Attwood's  statement,  but  firom  as 
actual  inspection  of  the  books.     Except  the  date  of 
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the  6th  oi  June  1825,  I  find  nothing  upon  the  face  of 
khese  pa])ers  to  fix  them  to  any  particular  period,  and 
[  apprehend  that  that  date  must  have  found  its  way 
iJiwe  because  it  was  the  date  of  the  original  contract. 
[  think  one  of  them  bears  date  the  28th  day  of  May. 
Why  the  6th  of  June  appears  on  one  document,  and 
the  38th  of  May  on  the  other,  I  do  not  know ;  but 
Aiere  is  nothing  upon  the  date  tending  to  show  that  it 
W9B  the  result  of  any  particular  period.  The  paper  J).  1 
begins,  '*  Cost  of  making  360  tons  of  forge  pig-iron." 
Blow  whether  the  company  had  or  had  not  knowledge  of 
the  situation  and  circumstances  of  the  property  at  the 
une  the  P.  T.  paper  was  framed,  it  is  quite  clear  that 
irben  the  deputation  papers  were  framed,  they  were 
ih&Q  aware  that  there  were  not  six  furnaces  at  work, 
tmt  five  furnaces  only,  and  yet  the  statement  on  the  face 
if  the  first  of  these  papers  is  the  ^^  Cost  of  making  360 
Bons  of  forged  pig-iron  at  the  Dudley  Wood  and  Nether- 
Eofi  furnaces,"  as  if  six  furnaces  were  at  work.  Then  it 
foes  on,  "  1,170  tons  of  coal."  The  P.  T.  pap^  had 
ttated  1,200  tons  of  coal  as  required  for  that  purpose ; 
iome  subsequent  investigation  had  reduced  the  state- 
nent  to  1,170,  but  how  is  that  introduced?  ^*  1,170 
xms  of  coal,  average  price  at  95.  5^.  a  ton ;"  that  is  sub- 
ilvided  in  the  handwriting  of  one  of  the  deputation, 
*»*.  payable  to  Lord  DiuHey,  and  5rf.  carriage."  It  is 
obvious  that  that  is  not  the  average  of  a  fortnight^  but 
hat  the  parties  were  looking  to  that  which  they  natu- 
•ally  would  be  in  search  of,  namely,  the  calculation 
rf  average  for  the  time  past.  Then  comes  a  note  at 
he  bottom  of  that  first  paper,  which  refers  to  95.  8rf., 
Dudley  fVood:  ^*  This  average  is  only  10 5.  ll^rf." 
rhen  there  is  this  note :  "  The  only  additional  charge 
m.  making  pig-iron  consists  of  a  machine-man  and  a 
lerk,  which  cannot  exceed  2d.  per  ton  ;"  "  Taken  from 
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Mr.  Attwood* s  books."  That  is  the  statement  of 
Mr.  Leathlej/f  one  of  the  deputation,  who  was  sent 
down  for  the  purpose  of  testing  the  accuracy  of  the 
P.  T.  paper  by  the  books ;  and  he  states  upon  tloB 
paper  that  Attwood* s  books  had  been  inspected,  and 
he  puts  this  note,  "  Taken  from  Mr.  Attwoodts  bo<^;" 
and  there  are  notes  written  by  the  same  person  on 
several  of  the  other  papers,  in  which  a  difference  ap- 
pears in  the  cost,  as  in  the  next  2>.  paper.  No.  2,  '^Coflt 
of  coal  at  Comgreaves**  and  then  in  No.  3,  is  this  nole^ 
^^  The  above  is  an  estimated  cost."  *'  Cost  of  makh^i 
360  tons  of  forge  pig-iron  at  Comgreaves*^  necessarily 
was  an  estimated  cost,  because  there  had  been  no  for- 
naces  at  Comgreaves.  The  note  says, ''  Estimated  cort." 
Considerable  argument  was  raised  upon  that  explo- 
sion, that  it  was  meant  to  draw  a  distinction  betwea 
estimated  cost  at  ComgreaneSj  where  no  furnaces  bai 
been  erected,  and  actual  cost  at  Dudley  Wood,  where 
furnaces  had  been  erected;  that  the  expense  might  be 
more  or  less  of  carrying  on  those  works  at  Conigrenm 
than  it  was  found  to  be  at  Dudley  Wood  and  Nethertmu 
It  does  not  necessarily  follow  that  those  other  costswere 
not  estimates  from  the  past  averages.  It  does  not  Ibi* 
low  (which  is  the  inference  attempted  to  be  drawn)  that 
the  others  were  statements  of  actual  expenditure  9i  a 
given  time.  It  may  well  be  that  one  was  an  estimate^ 
because  there  was  nothing  on  which  they  could  form  a 
conclusion,  except  what  information  they  might  dnw 
from  the  other  workings  ;  and  that  the  others  were  «a 
far  statements  of  facts  as  there  was  the  experience  of 
the  past  to  which  they  might  have  recourse  for  tke 
purpose  of  calculating  the  probable  result  of  future 
working. 

The  purpose  for  which  I  was  desirous  qf  caUiog 
your  Lordships'  attention  to  those  papers  was^  that  I 
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nothing  upon  the  face  of  them,  nothing  but  that 
date,  which  rtands  at  the  head  of  them,  by  which  it 
eeuld  be  supposed  they  were  intended  to  represent  the 
actual  result  of  any  particular  period.  Another  point 
material  to  be  considered,  upon  which  a  great  deal  of  the 
fiesult  of  the  argument  turns,  is  whether  those  represen- 
tations both  in  the  P.  T.  paper  and  the  D.  papers  were 
intended  to  represent  the  actual  expense  of  labour 
employed  in  producing  a  particular  quantity  of  iroui 
or  whether  they  were  intended  to  represent  what  is 
called  the  dead  work,  included  in  the  actual  labour 
producing  a  particular  quantity  of  material.  It  is 
obvious  that  nothing  can  be  so  vague  or  present  so 
much  difficulty  in  coming  to  anything  like  an  accu- 
rate representation,  as  the  mode  in  which  the  expense 
erf  dead  work  is  to  be  divided  among  the  expenses  of 
producing  any  particular  quantity  of  metal.  There 
may  be  work  going  on  for  a  great  length  of  time 
during  which  there  is  nothing  produced ;  great  ex- 
penditure there  must  be  on  the  opening  of  every  new 
mine,  as  there  may  be  in  the  working  of  an  old 
mine,  if  any  accident  happens ;  if  the  water  gets  in, 
labour  and  expense  may  possibly  be  required  for  the 
purpose  of  commencing  operations  and  producing 
actual  ore.  Then  surely,  if  you  are  to  calculate  what 
the  profits  upon  property  of  that  description  are  likely 
to  be,  it  is  very  important  to  calculate  and  ascertain 
what  is  the  expense  of  real  labour  which  does  not  pro* 
duce  any  immediate  benefit,  though  it  may  lead  to 
ultimate  benefit ;  but  to  apportion  that  expense  to  any 
particular  quantity  of  produce  is  next  to  impossible, 
prospectively,  because,  although  you  know  what  you 
have  to  expend  in  labour  which  is  not  productive  of 
immediate  benefit,  you  do  not  know  amongst  what 
quantity  of  ore  you  are  to  divide  that.  You  may  spend  a 
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thousand  pounds  in  dead  work ;  you  are  not  to  difide 
that  amongst  the  first  thousand  tons  of  stone  produced, 
because  that  1,000 1.  expended  may  enable  you  to  pro- 
duce, without  any  further  material  expenditure  in  dead 
work,  a  quantity  of  stone  of  which  you  can  form  nociU 
culation.  It  is  therefore  utterly  impossible  to  comei0 
any  safe  conclusion  by  including  in  the  average  of  tk 
labour  expended  in  producing  a  particular  quantitf 
of  metal  any  such  apportionment  of  the  dead  wwL 
But  on  the  other  hand,  the  labour  of  working  a  |l•^ 
ticular  quantity  of  material  produced  is  not  open  to 
that  difficulty,  because  you  take  a  certain  quantity  of 
ore,  and  a  certain  quantity  of  coal,  proved  by  expe- 
rience to  be  sufficient  for  the  purpose  of  convertii^diit 
ore  into  metal  in  its  different  stages ;  and  when  yoi 
have  those  given  quantities  and  the  labour  of  raiflog 
the  ore,  the  mine  being  in  a  good  state  of  workings 
you  have  then  no  great  difficulty  in  coming  to  a  oqb* 
elusion  as  to  the  quautity  of  materials  or  the  quantftjf 
of  labour  required  for  bringing  a  certain  quantity  of 
ore  into  a  marketable  state. 

My  Lords,  much  depends  upon  the  result  of  the 
calculations  on  both  sides  as  to  what  was  intended  to 
be  represented  by  these  papers.  It  is  said  that  the 
sum  appropriated  as  the  expense  of  producing  a  pi^ 
ticular  quantity  of  metal  is  too  small.  It  would  be 
too  small  undoubtedly,  if  all  the  expense  of  working 
during  that  period  is  to  be  taken  into  account,  but  the 
question  is,  did  the  parties  intend  it  so  to  be  ?  The 
parties,  though  they  were  not  iron-masters,  had  the 
advice  of  professional  persons,  competent  to  adntt 
them  upon  the  subject,  but  it  required  no  knowledge 
of  a  particular  trade  to  see  the  utter  impossibility  of 
stating  with  any  accuracy  how  much  of  the  deid 
work  you  are  to  throw  on  the  produce  of  a  particahur 
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|iiantity  of  metal.  There  is  on  one  of  these  papers  of 
he  28th  of  May  1825,  "For  merchant  bar  iron,  No.  7," 
liis  note  with  P.  Taylor's  initials :  "  The  above  charges 
ippear  to  be  correct,  but  it  would  be  safer  to  take  the 
calculations  originally  handed  in  by  Mr.  Attwood,  as  an 
iTerage  to  reckon  profits  upon."  That  same  opinion 
B  to  be  found  in  another  document  coming  from  ^. 
VayloTy  and  therefore  it  is  not  unimportant  to  call 
four  Lordships'  particular  attention  to  it. 

Now  having  called  your  Lordships'  attention  to  what 
ippears  to  me  to  be  the  main  question  between  the 
Murties,  as  to  what  they  understood  these  papers  really 
rere  intended  to  represent,  let  us  see  from  the  evi- 
lence  whether  they  were  or  not  verified  or  falsified  by 
lie  subsequent  inspection  and  investigation  of  the 
KX>k8  of  Mr.  Attwood.  I  before  stated  that  I  con- 
idered  the  documents  to  which  I  am  about  to  refer 
IB  leading  to  no  very  doubtful  conclusion  upon  this 
loint ;  and  having  already  stated  what  appears  on  the 
ace  of  the  papers,  I  am  endeavouring  to  ascertain, 
rem  what  the  parties  themselves  said  and  did,  how 
hey  understood  them.  According  to  the  best  atten- 
ion  that  I  have  been  able  to  give  to  these  documents, 
[  draw  these  conclusions  from  the  inspection  of  those 
30oks;  first,  that  the  papers  were  considered  as  averages 
if  the  past,  and  were  not  intended  to  include  dead 
irork ;  secondly,  that  the  company  had  full  access  to  the 
>ooks  and  admitted  the  accuracy  of  the  statements^  that 
inth  all  the  information  they  had  they  not  only  acted 
m  the  contract,  but  induced  the  defendant  to  vary  its 
provisions  in  their  favour :  and  from  this  I  think  your 
Lordships  will  be  of  opinion  that  there  is  much  in  the 
x>nduct  of  Mr.  Attwood,  during  these  proceedings, 
^hich  is  not  likely  to  have  been  the  conduct  of  a  per* 
ton  who  was  conscious  that  he  was  practising  a  fraud 
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upon  those  with  whom  he  was  dealing.  One  fiMk, 
which  is  of  an  earlier  date,  and  therefore  I  wish  to 
call  your  Lordships'  attention  to  it,  is  this  :  The  graft 
objection  that  Mr.  Attwood  made,  in  the  month  of 
October^  to  carrying  on  this  contract  at  all  was,  tbit 
he  had  contracted  personally  with  three  persons.  He 
had  got  the  personal  liability  of  the  three ;  the  oooh 
pany  were  willing,  notwithstanding  the  delay  lAiA 
had  taken  place  in  completing  the  title,  to  lenev 
the  negotiation,  but  he  refused  to  enter  into  anj 
such  contract  unless  they  got  John  Taylor^  one  of 
the  directors,  who  was  then  in  Comwallj  to  ocmcur. 
Wishing  to  preserve  his  liability,  Athoaod  r^tmi 
to  have  anything  more  to  do  with  them,  unless  thoj 
got  his  concurrence  ;  they  with  great  trouble  got  t 
power  of  attorney  from  J.  Taylor.  There  was  flone 
defect  in  it,  and  still  he  refused  to  have  anything  fei 
do  with  them.  Now  at  that  time  he  had  got  aeoi- 
tract  for  600,000  /.,  and  if  he  had  thought  that  he  ittd 
got  a  highly  beneficial  contract,  and  that  contract  bj 
misrepresentation,  it  does  not  appear  likely  that  ho 
would  have  acted  in  this  manner.  It  is  not  like  dia 
conduct  of  a  man  who  was  eager  to  carry  on  a  bo^ 
gain,  of  which  he  was  conscious  he  had  impropei^ 
got  the  benefit.  There  is  a  subsequent  part  of  Mr 
Attwood' s  conduct  which  perhaps  is  open  to  obBe^ 
vation,  and  certainly  it  has  struck  me  as  a  dream* 
stance,  above  all  others,  appearing  to  lead  to  suspidoa 
that  he  was  conscious  that  he  had  at  least  got  an  exceed- 
ingly good  bargain,  namely,  the  facility  with  whidi 
he  parted  with  the  sum  of  50,000  L  There  does  not 
appear  to  have  been  the  least  pretence  for  asking  to 
take  ofi*  that  sum.  The  orignal  contract  stated  tht 
he  held  a  particular  part  of  the  property  at  will.  The 
deputation  went  down,  and  after  they  retamed,  thej 
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they  found  out  that  he  had  made  a  promise  to 
obtain  a  renewal  of  it.  There  is  no  representation  in 
the  contract  of  a  promise  to  renew  it,  yet  it  appears 
that  on  the  mere  asking,  he  took  off  50,000/.  of 
the  600,000/.  One  might  infer  from  that  fact  that 
be  was  glad  to  take  550,000  /.  for  that,  for  which  he 
Has  to  have  got  600,000  /.  That  is  the  least  inference 
that  can  be  drawn  from  it.  But  at  the  same  time 
B^e  cannot  but  recollect  how  much  the  times  had 
i^hanged  from  the  month  of  June  1825,  when  the 
[lEiginal  contract  was  made, — that  year  when  property 
)f  this  description  was  caught  at  by  speculative  com- 
panies, willing  to  give  any  price  for  it, — and  the 
pjsriod  at  which  he  was  called  upon  to  t}irow  off  that 
M>,000  /.;  and  feeling  that  there  was  a  question,  at  least, 
Pfhether  he  could  compel  the  company  (from  th^ 
oa^re  of  the  contract,  and  his  not  having  been  able 
to  complete  his  title  within  the  given  period),  whether 
tl/e  sbonld  be  in  a  situation  to  compel  the  company 
Ijp  complete,  one  may,  I  think,  find  some  reason  for 
Ij^e  $u^ility  with  which  he  gave  up  the  50,000  /.,  not 
ipconsistent  with  his  feeling  perfectly  satisfied  as  to 
tbe  integrity  of  the  contract  for  the  original  sum. 

My  Lords,  it  appears  that  P.  Taylor  and  Harrison 
were  at  Comgreaves  in  October  and  November  1 825, 
lad  that  they  had  access  to  the  books.  On  that  sub- 
ject there  is  no  dispute,  that  is  to  say,  no  balapce  of 
testimony.  Now  this  was  partly  in  October  and  partly 
in  November f  while  the  original  contract  was  pending, 
before  the  renewed  contract  was  entered  into;  and 
lie  original  contract  is  stated  in  the  bill,  and  proved 
jy  the  letters;  and  here  the  evidence  is  left  very 
short,  and  it  is  mere  conjecture  why  they  were  there, 
Mr  why  it  was  Mr.  Attwood  permitted  them  to  have 
iccess  to  bis  books.     The  letters,  which  accompanied 
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the  contract,  gave  a  power  to  the  company  to  take 
an  undertaking  from  Mr.  Attwood  that  what  vas 
stated  in  the  P.  T.  paper  should  be  subject  to  piooC 
Whether  they  were  there  for  that  purpose  does  not 
appear.  If  they  were,  it  was  in  execution  of  the  un- 
dertaking which  Attwood  had  given.  If  on  the 
other  hand  they  thought  proper  at  that  time  to 
trust  entirely  to  the  statement  of  Mr.  Attwood  in  tbe 
P.  T.  paper,  then  at  least  it  was  evidence  on  the  put 
oi  Attwood  th^ii  he  was  not  conscious  that  anything 
which  his  books  contained  would  fiimish  to  thoie^ 
with  whom  he  was  contracting,  a  ground  for  retiring 
from  the  contract,  wliich  he  was  anxious  to  carry  into 
execution.  If  so,  it  shows  that  whether  they  were 
there  for  the  purpose  of  making  those  inquiries  on 
the  part  of  the  company  or  not,  they  had  an  oppo^ 
tunity  of  doing  so,  and  that  the  company  having 
done  so  extraordinary  a  thing,  if  they  did  it,  as  to 
have  entered  into  a  contract  for  the  purchase  of  pro- 
perty on  the  representation  of  the  vendor,  withoot 
taking  any  means  of  satisfying  themselves  of  the 
accuracy  of  the  representations  which  he  made,  it  is 
very  extraordinary  that  a  person  so  active  in  the 
management  of  the  affairs  of  the  company  as  P.  Tsf- 
loVy  being  there  with  the  assistance  of  Harrum^ 
should  not  have  taken  that  opportunity  of  endeavoonr* 
ing  to  ascertain  from  the  books,  to  which  he  had 
access,  whether  those  representations  were  correct  or 
not.  The  fact,  however,  is  that  they  were  there,  and 
it  is  proved  that  they  had  access  to  the  books^  and  to 
some  extent  (to  what  extent  does  not  appear)  they 
availed  themselves  of  that  opportunity,  and  did  in 
fact  make  some  investigation. 

My  Lords,  there  were  also  papers  produced,  which, 
I  think,   according  to  the  evidence,  stand  thus:  — 
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They  are  merely  calculations^  and  are  marked  /.  H.  1 
and  •/.  H.  2,  of  October  1825.  I  think  they  are  in 
Joseph  Harrison's  handwriting,  and  he  says  he  knows 
no  more  about  them,  but  that  he  copied  certain  papers 
by  P.  Taylor's  directions.  But  there  is  the  document 
in  the  handwriting  of  the  party ;  whether  the  cal- 
culations were  made  by  Harrison  or  P.  Taylor,  or 
by  whom  made,  does  not  appear.  I  do  not  think 
any  further  inference  is  to  be  drawn  from  those 
papers,  than  that  they  show  the  fact  that  they  were 
there,  and  that  they  availed  themselves  of  the  oppor- 
tunity of  being  there  ti>  make  those  inquiries  which 
It  was  not  only  extremely  natural  that  they  should 
make,  but  which  it  was  their  bounden  duty  to  make, 
in  order  to  ascertain  how  far  the  coinpany  ought  to 
be  bound  by  the  agreement  which  they  had  entered 
into.  But  Harrison  does  state  that  in  Novemher  1825 
be  examined  the  books  relative  to  the  wages  of  the 
men,  to  ascertain  the  cost  of  the  workmanship  for  the 
coal  and  iron-stone  for  October^  and  that  he  com- 
municated the  result  to  P.  Taylor.  Now  that  calcu- 
lation, which  is  marked  J.  H.  4,  differs  from  the 
representation  to  be  collected  from  the  papers ;  that 
is  to  say,  it  is  not  consistent  with  that  which  ought  to 
have  been  represented,  if  the  object  was  to  state  the 
expenditure  in  a  particular  fortnight.  Now,  what  is  to 
be  inferred  from  that  ?  Why,  that  so  early  as  that 
period  the  parties  acting  for  the  company,  from  their 
own  observation  and  their  own  calculations  taken 
from  the  books,  had  ascertained  that  the  rate  of  wages 
was  not  consistent  with  the  pay  during  that  exact 
fortnight  to  which  the  plaintiffs  allege  the  informa- 
tion was  intended  to  be  applied.  Then  the  question 
is,  did  they  understand  the  representation  to  be  con- 
fined to  that  fortnight  ?  for,  if  they  did  so  understand 
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it,  this  would  at  once  have  shown  them  that  it  was  an 
inaccurate  representation  :  on  the  other  hand,  if  Ae 
representation  was  not  intended  to  be  confined  to  that 
fortnight,  but  to  be  an  average  running  over  a  long 
period  for  the  purpose  of  enabling  them  to  caloolate 
the  probable  result  of  the  future,  then  it  would  gm 
them  the  means  of  so  far  testing  the  accuracy  of  tbe 
representation,  and  it  would  not  strike  them  that 
any  misrepresentation  had  taken  place,  inasmuch  ai 
there  might  not  be  any  inconsistency  between  the 
result  of  the  calculation  as  contained  in  the  J.  Ki 
paper  and  the  general  average,  although  it  was  in- 
consistent with  the  rate  of  wages,  if  taken  during  the 
particular  fortnight  to  which  the  plaintiffs  widi  to 
have  it  confined.  He  then  states  that  he  made  up 
the  books  for  the  quarter  to  October j  and  delivered 
them  to  P.  Taylor.  That  also  shows  expenses  incoB- 
sistent  with  the  expenses  of  the  fortnight  in  question, 
but  whether  inconsistent  with  the  general  average  or 
not  is  not  material  for  the  present  purpose. 

Mr.  Brunton  is  examined,— and  whatever  evidence 
we  get  from  witnesses  examined  for  the  plaintifla  ii 
very  valuable,  because  we  cannot  suspect  any  state- 
ments made  by  them  to  be  different  from  that  whidi 
really  was  the  case,  so  far  as  afiected  those  for  whom 
they  were  called ;  and  here  is  undoubtedly  the  be- 
nefit which  the  defendant  derives  from  having  had 
P.  Taylor  associated  with  him  as  a  defendant,  and 
a  case  attempted  to  be  made  against  P.  Taylor^  be- 
cause not  only  the  allegations  in  the  bill  framed 
against  P.  Taylor  are  (if  he  has  been  properly  ac- 
quitted of  participation  in  fraud)  &vourable  state- 
ments for  Attwoodj  but  the  evidence  brought  in 
order  to  afiect  P.  Taylor  states  many  circumstancei 
which  are  also  very  favourable  for  Attwood.    For 
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QStance^  Mr.  Bruntan  says  that  P.  Taylor  said  that 
he  defendant  had  thrown  open  his  boolLs  and  given 
he  utmost  satisfactory  corroboration  of  all  he  had 
tated  before.  Here  is  the  agent  of  one  of  the  parties, 
cting  for  one  of  the  company,  who  states  that  P. 
Vajflor  said  so ;  and  although  that  is  no  evidence  of 
he  fact  (for  it  is  merely  hearsay  of  what  P.  Taylor 
aid),  yet  if  we  are  to  consider  P.  Taylor  as  one  of 
he  persons  with  whom  Mr.  Attwood  is  dealing,  one 
if  those  to  whom  he  had  a  right  to  look  for  the 
emainder  of  his  purchase-money,  of  course  whatever 
P.  Taylor  said  on  the  subject  is  important  evidence, 
tnd  important  as  showing,  not  only  what  P.  Taylor's 
pinion  was  as  to  Mr.  Attwood! $  conduct,  but  P.  Tay^ 
011^ $  construction  of  the  contract  itself  and  of  the  re- 
iiesentation  intended  to  be  made  in  the  P.  T.  paper. 
Phat  representation  would  not  be  correct,  as  I  under- 
tand  the  evidence,  if  it  were  confined  to  the  fort- 
light;  it  would  be  correct,  at  least  in  Taylor's  opi- 
dcm,  if  it  were  not  intended  to  be  confined  to  the 
Qrtnight,  but  intended  to  be  addressed  to  a  general 
kverage  for  the  time  past. 

My  Lords,  there  is  a  very  important  document, 
kg  coming  fi-om  P.  Taylor j  which  is  G.,  "  Pig  iron 
nade  at  Netherton,  two  furnaces."  It  is  dated  the 
list  October  1825.  It  begins  October  1824,  and 
snumerates  a  variety  of  quantities  of  iron,  and  then 
here  is  this  note :  *^  During  this  period  the  furnaces 
ivere  checked,  being  short  of  supplies.''  Then  it  goes 
m,  and  then  comes  this  note :  *'  Compared  with  Mr. 
Attwood' s  books. — Joseph  Harrison."  "Although 
liere  has  been  a  considerable  9tock  of  iron-stone  at 
be  Wolverhampton  mine  work,  the  furnaces  have 
yeea  kept  short  of  supplies,  through  the  deficiency  of 
frater  in  the  Dudley  Tiuxnel,  &c.    The  inconvenience 
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in  the  Dudley  Tunnel  will  now  be  remedied  by  tlie 
proprietors  having  taken  measures  to  give  a  icgular 
supply  of  water,  and  thereby  prevent  the  recorreoee 
of  future  interruptions. — P.  Taylor,  J.  HarnmC 
Then  there  is  another  column,  of  pig  iron  made  it 
Dudley  Wood  furnaces,  containing  similar  quantities 
carried  out,  and  this  note  at  the  bottom :  '*  26  weeks ftr 
three  furnaces,  and  45  tons  a  week.  During  this  period 
the  furnaces  stood  a  month  for  want  of  materially 
therefore  22  weeks  for  three  furnaces  would  be  M 
tons  five  cwt.  each.  Besides,  the  furnaces  being  m 
repeatedly  stopped  and  thrown  out  of  order  vrooU 
reduce  the  make  one -fourth,  if  not  a  third,  of  tk 
quantity  they  would  produce  by  full  supplies  and 
regular  work. — P.  Taylor T  "  Compared  with  Mr 
Attwood's  books. — J.  Harrison.'*  Now,  this  is  a 
document  brought  home  to  P.  Taylor  and  to  JSTarri- 
son,  at  least  showing  that  their  attention  was  directed 
to  that  investigation;  that  they  had  access  to  the 
books ;  that  the  quantities  had  been  the  subject  of 
inquiries,  and  that  they  had  come  to  certain  concfah 
sions,  which  they  authenticated  by  their  signatorea; 
showing  an  investigation,  and  that  they  had  the 
opportunity  and  means,  by  examining  the  books,  of 
coming  to  some  conclusion  as  to  the  quantity  of  pig 
iron  made  at  those  two  places. 

Another  document,  the  letter  from  the  deputatioi 
to  P.  Taylor  on  the  25th  of  October  (q),  to  which 
your  attention  has  already  been  drawn  by  my  noble 
and  learned  friend,  is  one  which  appears  to  mete 
be  of  the  highest  possible  importance. 

I  purposely  pass  over  for  the  present  what  is  allied 
to  have  taken  place  at  the  time  the  deputation  west 
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down,  because  I  am  trying  to  test  the  accuracy  of  the 
case  on  the  one  side  and  on  the  other  by  that  which 
does  not  depend  on  the  parol  testimony,  but  that 
which  is  to  be  found  on  the  written  documents  coming 
from  the  parties*  The  case  made  by  the  plaintiffs  is 
that  the  deputation  did  that  which  it  is  most  extra- 
ordinary they  should  have  done ;  having  been  desired 
by  the  company  to  go  down,  because  they  would  not 
trust  Attwood's  representations  in  the  P.  T.  paper, 
tfaey  went  down  to  test  their  accuracy  by  an  inspec- 
tion of  the  books ;  and  the  case  stated  and  that  which 
the  plaintiffs  ask  your  Lordships  to  believe  is,  that 
having  gone  down  for  that  purpose,  they  again  take 
his  representations,  as  they  had  done  before  in  a  differ- 
ent shape ;  that  whereas  he  had  made  certain  repre- 
sentations on  the  P.  T.  paper,  they  went  down  and 
did  not  test  the  accuracy  of  those  representations,  but 
upon  some  statement  made  by  Mr.  Attwoodj  or  his 
agents,  of  there  not  being  books  forthcoming,  which 
he  had  pledged  himself  to  produce,  and  which  he  had 
invited  them  to  examine  to  test  his  first  representa- 
tionSy  they  take  his  representations  again  as  con- 
tained in  the  D.  papers,  and  those  representations 
are  false.  It  would  have  been  most  extraordinary 
conduct  on  the  part  of  the  deputation,  if  they  so  acted. 
They  went  down  because  Attwood's  statement  required 
to  be  proved;  a  very  natural  caution.  Whatever 
opinion  they  might  have  had  of  Attwood^  those  who 
were  purchasing  for  others  to  any  amount,  especially 
to  such  an  amount  as  this,  were  bound  to  use  all  pos- 
sible diligence  and  care  in  their  power  to  be  perfectly 
safe  in  the  course  they  were  pursuing.  It  was,  there- 
fore, their  interest  as  purchasers ;  it  was  their  bounden 
duty  as  acting  for  the  great  body  who  had  deputed 
them,  not  to  be  satisfied  unless  they  found  those  repre- 
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dentations  verified,  not  by  anything  that ^^^tc^oeM^  or  hid 
agents  told  them,  but  by  the  production  of  the  docu- 
ments themselves ;  and  it  was  their  bounden  duty  if 
they  found  that  Attwood  could  not,  for  want  of  mate- 
rials, furnish  them  with  that  evidence  of  the  accuracy 
of  his  former  representations,  to  inform  the  body,  for 
whom  they  were  acting,  of  it. 

My  Lords,  this  letter  from  the  deputation  to  P. 
Taylor,  states  that  1,200  tons  of  coal  were  in  the  P.  T. 
paper  stated  to  be  necessary  to  make  360  tons  of  pig 
iron,  but  that  to  the  deputation  it  was  stated  that  1,170 
tons  was  all  that  was  required  for  that  purpose.  The 
first  question  is,  ^^1,170  tons  of  coals  used,"  &c.  [His 
Lordship  read  the  queries  put  to  P.  Taylor  by  the 
deputation,  and  P.  Ton/lor's  answer  (r).]  Now,  my 
Lords,  it  does  appear  to  me  after  these  docomentSi 
one  coming  from  the  deputation,  the  other  from  P. 
Taylor  to  the  deputation,  that  it  is  impossible  to  main*' 
tain  the  proposition  on  which  the  plaintiffs'  case  is 
rested,  namely,  that  the  inquiry  was  for  a  particular 
fortnight,  and  that  the  deputation  trusted  to  Attwood s 
representations,  and  did  not  test  the  accuracy  of  the 
P.  T.  papers  by  an  accurate  investigation  of  the  books. 
They  state  themselves  that  they  had,  to  a  certain 
degree,  made  inquiries  while  they  were  there ;  and 
P.  Taylor,  acting  for  them,  states  that  he  had  carried 
out  the  inquiry  by  an  accurate  examination  of  the 
books.  Now  if  the  fortnight  in  question  had  been  the 
subject  matter  of  the  representation  made  hy  Attwood 
to  the  company,  the  investigation  of  the  books  would 
have  disproved  the  accuracy  of  it ;  but  if  it  was,  as 
the  defendant  alleges,  not  a  representation  of  the 
result  of  a  particular  period,  but  the  general  result  of 
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past  experience,  carried,  as  the  deputation  themselves 
say,  in  one  instance  to  a  period  of  11  years,  then 
according  to  the  evidence  as  produced  on  the  part  of 
the  defendant  from  those  who  have  examined  the 
books,  it  would  be  an  accurate  representation.  It  is, 
therefore,  quite  inconsistent  with  that  which  the  par- 
ties themselves  say,  to  suppose  that  the  fortnight  was 
the  subject  matter  of  the  investigation,  and  it  is  quite 
inconsistent  with  that  which  they  state,  namely,  of 
their  having  trusted  to  the  representations  of  Attwood^ 
and  not  having  gone  through  the  process  by  them- 
selves or  their  agents  of  examining  the  books,  if  you 
believe  the  authenticity  of  these  documents,  about 
which  there  is  no  possibility  of  question.  But,  my 
Lords,  there  is  another  letter  of  the  2d  of  Naoemher^ 
from  P.  Taylor  to  Mr.  MaltOHj  in  which  he  says,  "  the 
deputation  have  examined  Mr.  Attwood^s  statement, 
and  have  had  ample  proof  of  its  truth."  Now  these 
observations  would  of  course  go  for  nothing,  if  the 
plaintiffs  made  out  a  case  of  P.  Taylor  conspiring 
with  Attwood ;  but  if  P.  Taylor  did  not  conspire  with 
Attwood — and  he  must  either  be  convicted  of  con- 
spiring with  him,  and  so  be  properly  placed  in  the 
character  of  a  defendant,  in  which  case  Attwood  could 
derive  no  benefit  from  anything  that  P.  Taylor  has 
said  or  done, — or,  if  he  be  not  so  convicted,  then  he 
must  for  all  purposes  be  considered  as  one  of  the  pur- 
chasers,  and  as  an  active  agent  of  the  purchasers.  It 
is  certainly  to  be  observed  that  those  acts,  which  are 
imputed  to  P.  Taylor^  as  having  thrown  him  into  the 
interest  of  Attwood^  and  so  to  have  deprived  him  of 
the  fair  exercise  of  his  judgment  and  his  agency  on 
behalf  of  the  company,  had  not  taken  place  at  this 
time.  On  the  next  day  after  that  last  letter,  on  the 
3d  of  NovembeTy  we  have  the  report  of  Brunton^  who 
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says,  ^  An  experiment  of  making  pig  iron  with  the 
Carngreaves  coal  was  made  at  the  Netherton  ho' 
naces."  So  that  this  shows,  not  only  that  they  were 
examining  the  books,  but  that  they  were  actually  po- 
mitted  to  make  experiments.  He  then  says  that  lie 
had  not  been  informed  what  the  sum  was  which  the 
company  had  agreed  to  pay,  but  that  he  thought  it 
would  make  an  ample  return  for  560,000/.  Then 
comes  a  very  important  document  of  the  same  date— 
a  report  of  the  deputation  themselves  («)• 

Now  your  Lordships,  if  the  plaintiffs'  proposition  ii 
correct,  are  to  suppose  that  these  gentlemen,  so  deputed 
to  investigate,  took  the  representations  of  Attwoodtmi 
did  not  perform  their  duty  of  testing  their  aocoTSCj 
by  reference  to  the  books,  for  which  purpose  they  had 
been  sent  down  by  the  company.  What  do  they  mj 
themselves  ?  ^^  Having,  &c.  examined  the  books  and 
other  documents  submitted  to  us  by  Mr.  Atiwoodf 
we  have  come  to  the  conclusion  that,  in  a  comparuoa 
with  the  paper  which  purports  to  contain  the  prinei- 
ples  and  calculations  on  which  the  negotiation  was 
originally  founded,  Mr.  Attwood  has  sul^tantially  re- 
deemed the  pledge  he  had  given  of  proving  that  the 
information  upon  which  the  managing  directors  con- 
cluded their  contract  with  him,  is  correct  and  wdl 
founded  (^)."  The  same  observation  applies  to  this 
as  to  the  former  documents,  that  that  statement  is 
correct  as  to  the  result,  if  the  average  of  former  yean 
was  the  subject  of  mquiry.  It  is  incorrect,  if  the 
particular  fortnight  in  question,  as  the  evidence  of  the 
plaintiffs  goes  to  represent,  was  the  subject  of  inquiiy. 
It  shows,  therefore,  that  no  parties,  either  vendor  or 
purchasers,  considered  that  that  particular  period  was 
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the  matter  of  inquiry ;  but  on  the  contrary,  that  that 
which  naturally  would  have  been  the  subject  of  inves- 
tigation, namely,  the  average  of  former  times,  was  that 
to  which  their  attention  was  directed,  and  that  to 
which  the  representations  of  Mr.  Attwood  must  be 
supposed  to  have  had  reference. 

On  the  29th  of  November  1826,  there  is  a  letter 
from  Shears  to  P.  Taylor,  in  which  he  states  that  he 
and  -R.  Small  had  been  to  Corngreavesj  and  expresses 
great  disappointment  at  what  they  there  saw  as  to  the 
state  of  the  works.  He  states  that  five  furnaces  only 
were  at  work,  and  that  the  cost  of  coals  per  ton  was 
10s.  6d.  instead  of  9^.,  "as  calculated  in  all  your 
statements."  Then  so  early  as  the  29th  of  November , 
these  two  gentlemen,  Shears  and  Small,  upon  a  visit 

-  to  the  works,  had  ascertained  that  the  cost  of  coal 
instead  of  being  9  s.  was  10  s.  6d.  per  ton.  They  knew 
then  that  there  was  an  excess  in  the  price  of  coal  per 
ton  of  the  difference  between  9  s.  and  10  s.  6  d.    An 

-  observation  that  arises  upon  this,  is,  that  the  fact 
came  to  their  knowledge  without  any  complaint  made 
of  misrepresentation  on  the  part  of  Attwood.  They 
went  on  for  months  after  that  time.  If  they  were 
aware  by  the  result  of  experience  of-  there  being  a 
larger  sum  required  for  producing  a  particular  portion 
of  iron  than  had  been  represented  to  them,  one  would 
suppose  that  the  knowledge  of  that  fact  would  imme- 
diately have  led  to  some  suspicion  of  the  accuracy  of 
the  other  representations  on  which  they  purchased. 
But  we  have  a  letter  showing  the  knowledge  of  the 
feet,  but  not  leading  to  any  such  conclusion  as  natu- 
rally, one  would  have  inferred,  would  have  arisen  from 
that  knowledge,  if  they  had  supposed  that  what  they 
had  received  from  Mr.  Attwood  was  a  representation 
of  the  sum  at  which  a  particular  ton  of  coal  might  be 
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produced.  On  the  same  day  (29th  November^  not 
only  is  no  suspicion  expressed  as  to  the  accuracy  of 
Mr.  Attwood* 8  conduct,  but  they  apply  to  him  to 
renew  a  bill  of  theirs  for  36,000  /.,  part  of  the  jna- 
chase-money,  and  he  agreed  to  let  the  36,000  /.  stud 
over  for  a  time.  The  commercial  difficulty  and  dis- 
tress having  commenced  at  that  time,  went  on,  as  we 
all  know,  most  rapidly ;  and  on  the  4th  of  DecemUr 
1825,  there  is  a  letter  from  Small  to  P.  Tayhrjmhidk 
speaks  of  the  depression  in  the  money  market,  and 
says,  "  Money  is  now  worth  40  per  cent*^  There  is 
another  letter  on  the  27th  of  DecembeTf  also  atating 
the  gloomy  prospect  of  the  works  owing  to  the  stale 
of  the  money  market,  but  still  no  complaint  made  of 
any  misrepresentation  on  the  part  of  AtttaooiL  Ob 
the  29th  of  December  J  P.  Taylor  writes  an  answer  to 
that  letter,  and  his  account  of  the  difficulty  and  distares^ 
in  which  they  were  involved,  is  very  material  to  be 
attended  to.  He  says  the  property  and  ti^de  do  not 
materially  fall  short  of  the  estimate  made  of  it,  but  be 
accounts  for  the  difficulties,  in  which  they  were,  firofli 
the  difference  in  the  price  of  iron  from  42.  to  5iL 
per  ton,  less  than  when  the  contract  was  made,  and 
coal  being  then  2  s.  per  ton  less,  though  he  says,  **  As 
to  the  price  of  coal  we  get  some  advantage,  becaatt 
we  can  work  at  a  less  price." 

My  Lords,  these  letters  I  consider  as  very  import- 
ant, not  only  as  showing  that  these  difficulties  and 
distresses  pressed  upon  the  parties  and  that  certaiB 
fects  came  to  their  knowledge  long  before  they  com- 
plain of  having  been  imposed  upon  by  Attwood^  and 
in  that  view  the  letter  of  the  10th  of  Febniory  18M 
appears  to  me  to  be  of  considerable  importance.  It 
is  from  Shears  to  P.  Taylor.  He  calls  his  attention 
to  tlie  fact  of  Attwood  being  entitled  to  receive  50,000 1 
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iu  April,  that  is»  the  100,000  /.  originally  contracted 
to  be  paid  in  April,  less  the  50,000  /.  which  he  had 
ag^reed  to  relinquish.  He  says  it  would  be  very  im- 
prudent for  them  to  pay  Mr.  Attwood,  on  account  of 
the  great  demand  for  money  under  which  they  then 
laboured,  and  then  he  points  out  the  situation  in  which 
Mr.  Alt  wood  stood  from  the  altered  nature  of  the 
contract,  which  then  existed,  namely,  that  instead  of 
having  the  personal  liability  of  the  three  parties  con- 
tracting, he  had  agreed  to  take  security  upon  the  pro- 
perty. He  says,  "  It  would  be  very  imprudent  for  us 
to  pay  him ;  his  remedy  is  only  against  the  property, 
and  it  must  take  time  before  he  would  be  able  to  en- 
force it.**  But  still  no  complaint  is  made,  nor  sug- 
gestion of  any  misrepresentation  on  the  part  of  Mr. 
Attwood  as  affecting  the  contract.  On  the  same  day, 
F.  Taylor  writes  to  Mr.  Martineau,  "  I  am  much 
▼exed  at  the  state  of  our  finances.  I  have  used  every 
exertion  to  do  what  could  be  done,  and  I  feel  it  hard 
that  you  have  not  been  enabled  by  your  friends  to  do 
your  part.  Mr.  Attwood  is  expected  here  to-morrow, 
and  I  will  obtain  help  from  him  if  it  is  to  be  done." 
On  the  1 8th  of  February ,  Small  writes  to  P.  Taylor, 
and  directs  him  to  apply  to  Attwood  to  get  time  for 
the  payment  of  the  50,000  /.  On  the  23d,  he  again 
writes  to  him,  trying  to  get  Attwood  to  purchase  500 
shares,  ^^  But,"  he  says,  ^'  we  must  not  press  him  to 
do  too  much  for  us."  Then  on  the  2d  of  March,  there 
is  a  report  to  the  company  calculating  the  profits  at 
dO,000/.  a  year.  And  on  the  5th  of  April  Small 
writes  to  P.  Taylor  thus :  "  The  accounts  show  the 
cost  of  making  bars  and  rods  at  4/.  instead  of  2/.  5«." 
That  was  a  most  important  fact,  highly  injurious  un- 
doubtedly to  the  future  prospects  of  the  company, 
leading  them,  if  they  thought  there  was  any  case  for 
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it,  to  direct  an  investigation  how  it  happened  that 
they  were  paying  4  /•  for  making  bars  and  rods,  when 
they  had  expected,  and,  according  to  the  plaintiffs^ 
case,  had  had  it  represented  to  them  that  they  should 
only  have  to  pay  2  /.  6  s.  Still  there  was  no  com- 
plaint of  misrepresentation  on  the  part  of  Atttoood. 
That  letter  of  the  6th  April  I  certainly  think  of  mate- 
rial importance,  because  it  falls  in  precisely  with  the 
same  observations  which  I  addressed  to  your  Lordships 
before,  when  I  drew  your  attention  to  the  knowledge 
which  the  parties  had  obtained  of  the  additional  ex- 
pense which  they  were  incurring  in  carrying  on  their 
works. 

On  the  28th  April  1 826,  in  a  letter  from  P.  Taylor 
to  the  directors,  is  the  first  intimation  of  any  intention 
on  the  part  of  the  directors  to  declare  war  with  Mr. 
Attwood.  I  believe  the  actual  notice  was  on  the  1 2th 
Mat/j  but  the  28th  of  April  is  the  date  of  the  first 
letter  I  can  find,  in  which,  as  between  themselves, 
there  was  any  resolution  taken  of  disputing  the  vali- 
dity of  the  purchase.  On  tlie  4th  May,  P.  Taylor 
writes  to  Mr.  Smallj  and  I  think  what  he  states  there — 
assuming  always  that  he  is  to  be  considered  as  one  of 
the  purchasers,  and  not  as  a  party  conspiring  with  the 
vendor — is  of  very  great  importance,  inasmuch  as  it 
shows  what,  as  between  themselves,  even  at  that  pe- 
riod, was  considered  as  the  reason  of  their  resisting 
the  future  performance  of  that  contract.  He  says 
there,  "  I  think  Edwards  sees  a  storm  coming,  and  I 
believe  he  expects  that  Mr.  Attwood  will  have  the 
works  again  from  our  not  being  able  to  pay  for  them. 
By  the  bye,  you  had  better  not  speak  of  our  poverty 
in  letters  to  either  Besty  or  any  other  person  likely  to 
leave  such  a  letter  on  a  counting-house  desk.  I  ani 
sure  you  will  excuse  this  hint.     You  will  give  me 
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the   earliest  notice  of  the  shot  being  fired  at  Mr. 
Attwood'' 

My  Lords,  there  the  correspondence,  so  far  as  it 
appears  to  me  to  be  necessary  to  draw  your  Lord- 
ships' attention  to  it,  concludes ;  but  some  of  the  facts 
which  are  not  in  dispute  also  bear  upon  the  same  pro- 
positions to  which  I  have  called  your  attention  in  these 
letters.     The  contract  was  originally  to  be  performed 
and  possession  given  on  the  1st  October  1825.     Pos- 
session was  not  actually  given  till  the  9tli  of  Novem- 
ber ^  but  from  the  1st  of  October  the  interest  of  the 
company  commenced.     Until  the  company  were  ac- 
tually in  possession  the  works  were  carried  on  by  Mr. 
Attwoody  or  under  his  directions.    The  accounts  there- 
fore of  that  period  throughout  the  month  of  October 
till  the  9th  of  November  were  under  his  direction  and 
were  kept  for  the  company,  and  were  delivered  over 
to  them  when  they  took  possession  on  the  9th  of  No- 
vember. Still  it  was  part  of  the  contract  that  they  should 
take  to  the  accounts  existing  between  the  proprietor 
and  the  workmen.    When  they  saw  these  books,  they 
saw  of  course  at  what  rate  they  were  paying  for  la- 
bour ;  they  saw  the  dealings  with  the  workmen;   they 
knew  what  the  contract  with  them  was,  and  as  that 
did,  in  fact,  differ  from  the  period  to  which  the  plain- 
tiffs would  wish  to  confine  the  question,  namely,  the 
particular  fortnight,  they  would  at  once  have  said, 
**  Why,  we  were  led  to  suppose  that  the  price  of  that 
fortnight  was  the  price  at  which  we  were  hereafter  to 
pay,  but  we  find  a  considerable  departure  from  it,  if 
we  are  to  look  at  that  fortnight.  If,  on  the  other  hand, 
we  are  not  to  look  at  that  fortnight,  but  the  average 
of  the  time  past,  why  then  the  same  observation  will 
not  apply." 

Now,  my  Lords,  do  these  documents  to  which  I 
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have  called  your  attention,  do  they  or  do  they  not 
establish  those  propositions :  firsts  that  the  plai]iti& 
considered  the  P.  T.  and  the  D.  papers  as  calealft- 
tions  founded  on  averages,  for  the  time  past,  of  theooit 
of  the  particular  process  referred  to,  and  not  of  the  ac- 
tual expense  of  a  particular  period,  of  the  general  woikf 
that  is,  including  the  dead  work ;  Hcandfy^  that  the 
plaintiffs  did  not  rely  on  any  representation  of  Mr. 
Attwood,  but  had  free  access  to  all  the  books  they  re- 
quired, and  satisfied  themselves  of  the  accuracy  of  his 
representations;  and  thirdly^  that  with  full  know- 
ledge of  all  the  facts  now  complained  of,  they  ftr 
many  months  acted  on  the  contract,  and  induced  dw 
defendant  to  give  them  time  for  payment  ?  If  these 
are  correct  inferences  (and  that  is  what  I  apprehend 
your  Lordships  have  to  consider),  if  you  are  satisfied 
that  these  are  correct  inferences  from  these  documenti^ 
then  the  result  is  obvious.  In  the  first  place  your 
Lordships  will  not  feel  inclined  to  place  any  reliance 
upon  parol  testimony  inconsistent  with  what  appean 
to  be  the  result  of  those  documents  ;  and  if  that  parol 
testimony  does  not  shake  the  result  to  be  deduced 
from  these  documents,  and  if  these  propositions  are 
established  by  the  documentary  evidence,  then  it  ii 
quite  clear  that  the  plaintiffs  are  not  entitled  to  the 
relief  which  they  seek  by  this  suit. 

Now,  my  Lords,  as  to  the  parol  testimony,  part  of 
it  is  charged  in  the  bill,  some  part  of  it  is  not.  And 
although  I  do  not  say,  provided  there  be  suffidait 
allegations  in  the  bill  to  put  the  matter  in  issue,  that 
you  are  to  reject  parol  testimony,  because  the  parti- 
cular fact  is  not  charged,  yet  it  obviously  very  much 
diminishes  the  credit  which  you  will  give  to  any  such 
statements,  inasmuch  as  the  witness  may  say  just  what 
he  chooses,  and  the  opposite  party,  not  knowing  what 
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he  is  called  upon  to  say  until  he  sees  his  deposition, 
has  no  possible  means  of  calling  any  witness  to  con- 
tradict him.  The  material  part  of  the  parol  testi- 
mony is,  in  the  first  place,  as  to  what  was  meant 
by  the  P.  T.  papers.  If  by  those  papers,  upon  the 
ftce  of  them,  if  by  the  dealing  of  the  parties  with 
them,  if  by  their  correspondence  and  the  reports,  it  is 
<:lear  what  the  construction  was,  which  ought  to  be 
put  upon  those  papers,  and  which  the  parties  actually 
did  put  upon  them,  surely  your  Lordships  cannot  think 
that  any  weight  ought  to  be  given  to  any  witness  who 
states  that  which  is  contrary  to  an  inference  so  drawn. 

The  next  subject  to  which  the  parol  testimony  is 
applied  is,  what  passed  at  the  time  of  the  deputation, 
your  Lordships  always  bearing  in  mind  that  what 
then  passed,  as  far  as  parol  testimony  is  concerned, 
you  are  forced  to  take  from  the  witnesses  of  the 
plaintiffs,  they  having  deprived  the  defendant  of 
the  means  of  examining  his  witnesses.  If  what  is 
by  them  stated  is  inconsistent  with  what  you  find 
recorded  in  writing  by  these  parties,  if  it  is  incon- 
sistent with  that  which  the  deputation  themselves 
state  in  their  report,  if  it  is  inconsistent  with  what 
P.  Taylor  states  to  his  employers  in  his  letters  and 
in  his  reports,  it  is  obvious  that  your  Lordships  can- 
not come  to  any  safe  conclusion  upon  any  testimony 
given  by  the  plaintiffs'  witnesses  in  the  absence  of  the 
defendant's  witnesses,  contradicted  as  it  is  by  the 
written  documents  to  which  I  have  referred. 

My  Lords,  there  may  be  more  or  less  of  truth  in 
some  of  the  statements ;  to  what  degree  they  are  true 
it  is  impossible  to  ascertain.  The  expression  alleged, 
l^  one  of  the  plainti&'  witnesses,  to  have  been  used 
by  one  of  the  defendant's  agents  on  coming  out  of  the 
room  where  the  deputation  was,  saying,  ^'  a  damned 
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old  fool,"  or  some  such  expression,  may  very  likely 
have  been  used,  but  it  is  impossible  to  rely  on  such 
an  expression  as  that,  without  knowing  a  great  deal 
more  of  what  was  said,  or  to  what  it  was  intended  to 
be  applied.  Again,  with  respect  to  what  is  stated  to 
have  passed  after  dinner,  the  same  observation  will 
apply,  if  your  Lordships  are  satisfied  from  the  result 
of  the  documentary  evidence,  what  was  the  real 
intention  of  the  parties,  and  what  was  the  real  mlde^ 
standing  of  what  they  were  to  do,  and  their  represen- 
tation of  what  they  actually  did.  After  dinner  some 
one  of  the  deputation  (and  this  is  supposed  to  have 
taken  place  after  they  had  gone  down  for  the  express 
purpose  of  examining  the  books,  not  relying  on 
Attwood's  representation,  to  satisfy  themselves  from 
documents  which  he  was  to  produce,  that  what  he 
represented  was  correct,)  said,  "  We  are  not  iron- 
masters; do  these  accounts  contain  all  the  charges  T 
To  which  Attwood  says,  "  They  do,  with  the  excep- 
tion of  an  engine-man,"  or  something  of  that  kind. 
Of  three  persons  examined  as  to  that  conversation, 
two  do  not  materially  differ,  and  the  other  does  not 
recollect  anything  about  it ;  but  I  take  it  for  granted 
some  such  conversation  did  take  place.  I  do  not 
know  that  there  is  any  discrepancy  in  it,  because,  as 
I  understand  the  question,  it  was  whether  there  were 
any  charges  not  specified ;  it  was  not  the  amount  of 
the  charge.  The  answer  shows  that  that  was  the  way 
in  which  Attwood  understood  it,  because  he  saySi 
"  No,  except  an  engine-man,  and  some  other  addi- 
tional item  of  charge  not  specified."  And  your  Lord- 
ships find,  in  Mr.  Leathley's  notes  to  the  D.  papersi 
that  the  calculation  was  correct,  "  except  an  engine- 
man  and  a  clerk,  which  could  not  exceed  2  d.  per  ton.** 
Then  if  that   conversation  is  correctly   represented, 
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I  do  not  apprehend  it  would  at  all  assist  the  case  on 
the  part  of  the  plaintiffs,  because  it  is  not  addressed 
to  that  particular  point,  which  was  made  the  subject 
of  grievance,  and  which  was  not  the  omission  of  any 
items  of  chaise,  but  a  mis-statement  in  the  amount  of 
the  charge  as  to  the  particulars,  of  which  particulars 
there  was  no  dispute. 

My  Lords,  I  have  before  observed  upon  the  situation 
of  Edwards  and  James^  and  stated  that  if  I  had  found 
the  case  on  the  part  of  the  plaintiffs  made  out  by  the 
evidence  as  it  stands,  I  should  have  thought,  undoubt- 
edly, there  was  sufficient  to  have  made  it  proper  for 
the  due  attainment  of  the  ends  of  justice  to  put  this 
matter  in  a  course  of  further  inquiry,  so  as  to  have 
given  to  the  defendant  the  opportunity  of  bringing 
his  case  before  a  proper  tribunal,  with  the  examination 
of  those  witnesses  of  whose  testimony  he  has  been 
deprived  by  the  course  which  has  been  adopted  by 
the  plaintiffs.  But  having  satisfied  myself,  not  from 
the  parol  testimony,— as  to  which  great  doubt  and 
difficulty  arise  as  to  the  credit  to  be  given  to  it  in  the 
present  state  of  the  cause,  in  the  absence  of  those  two 
witnesses, — ^but  from  the  documentary  evidence,  to 
which  I  have  called  your  Lordships'  attention,  I  feel 
myself  bound  to  say  that  I  do  not  think  the  plaintiffs 
have  made  out  such  a  case  as  entitles  them  to  have 
undone  the  transaction  to  which  they  have  been 
parties,  and  under  which  they  have  so  long  acted. 

My  Lords,  if  fraud  had  been  made  out,  and  the 
circumstances  constituting  that  fraud  had  been  con- 
cealed from  the  parties,  against  whom  it  was  put  into 
operation,  no  time  scarcely  would  have  been  so  long 
as  to  bar  the  plaintiffs  of  the  right  of  redress :  but  we 
are  now  trying  two  propositions  by  this  evidence, 
first,  whether  fraud  was  practised;  and  secondly j 
whether  that  which  is  alleged,  as  fraud,  or  rather  the 
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facts  from  which  fraud  is  inferred,  were  not  known  to 
the  plaintiffs,  or  to  those  by  whose  conduct  and  faj 
whose  knowledge  they  must  be  affected  from  the  yerj 
commencement  of  this  transaction.  I  have  satisfied 
myself  that  both  these  propositions  are  in  fayour  of  the 
defendant.  I  do  not  find  the  fact  of  fraud  made  onti 
although  undoubtedly  it  may  be  supposed  that  the 
bargain  was  a  very  good  one  for  Mr.  Attwood.  That 
is  not  the  matter  in  question,  but  that  the  fraud 
alleged^  which  alone  can  be  resorted  to  for  the  poipoK 
of  supporting  the  plaintiff's  case,  is  not  made  oat  ni 
fact,  and  that  the  circumstances  from  which  that  frtnd 
is  endeavoured  to  be  inferred  by  the  plaintifis  are,  ia 
my  opinion,  proved  to  have  been  known  to  them  fivn 
the  beginning,— from  which  I  infer  that  the  imputatioi 
of  fraud,  from  those  circumstances,  is  not  propeify 
deduced  ;  that  they  were  satisfied  themselves  that  no 
fraud  had  been  practised^  because  with  their  knoiN 
ledge  of  the  facts,  if  they  had  considered  that  fisad 
had  taken  place,  they  undoubtedly  would  have  inte^ 
fered  sooner,  and  were  bound  to  interfere  sooner. 

My  Lords,  taking  this  view  of  the  case,  I  fed 
myself  bound  to  submit  to  your  Lordships  that  the 
result  of  this  investigation,  long  and  arduous  as  it  hu 
been,  ought  to  lead  to  a  reversal  of  the  decree,  and  to 
a  dismissal  of  the  bill  with  costs.  It  is  unnecessary  6r 
me,  therefore,  to  say  anything  as  to  the  frame  iA  the 
record,  or  as  to  the  alleged  want  of  partie8(r). 


Lord  Lyndhurst : — My  Lords,  I  have  listened  with 
great  attention  and  respect  to  the  arguments  that  my 
two  noble  and  learned  friends  have  addressed  to  yoor 
Lordships  upon  the  present  occasion,  and  also  to  the 
opinion  which  they  expressed  upon  a  former  day, 


I 
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when  I  met  them  in  private  upon  the  subject  of  this  isss. 

cause.     I  regret  to  say,  however,  that  the  conclusion  ArriooD 

tbat  I  have  come  to  dtiSers  from  that  which  has  been  v. 

iteted  by  them.     I  do  not  mean  to  set  my  opinion  aod  others. 

and  judgment  in  competition  with  theirs,  particularly  ^ 

in  the  review  of  a  decree  which  was  pronounced  by  l^ndkMnt 
myself;  but  I  think  when  I  hesitate  to  adopt  their 
opinion,  I  owe  it  to  myself,  and  I  owe  it  also  to  your 
Lordships,  to  state  distinctly  the  grounds  upon  which 
that  hesitation  is  founded. 

My  Lords,  I  do  not  understand  that  there  is  any  Where  repiv- 

difference  between  us  with  respect  to  the  law  upon  this  ra^de'^of'the'* 


Much  upon  that  point  was  urged  at  the  bar,  but  ^^^^^  «°d 
I  take  the  law  to  be  clearly  settled,  and  I  venture  to  property 
9tate  it  to  be  this— because  I  feel  in  that  I  am  con-  fe'lj"-^'^ 
firmed  by  the  opinion  of  my  two  noble  and  learned  ^^^^f  ^^ 
ftiends — that  where   representations  are  made  with  sentationsuini 
TCspect  to  the  nature  and  character  of  the  property  ^o  the  knowi** 
which  is  to  become  the  subject  of  purchase,  affecting  ledge  of  the 
the  value  of  that  property,  and  those  representations  KecJ,  a  fojilt 
afterwards  turn  out  to  be  incorrect  and  false,  to  the  ^*^^° "  l**^ 

!•!  n  for  an  actioa 

knowledge  of  the  party  makmg  them,  a  foundation  at  law  for  da- 
is laid  for  maintaining  an  action  in  a  court  of  com-  de^t,  and  for 
men  law  to  recover  damages  for  the  deceit  so  prac-  »«">'»«. ^uity 
tised,  and  in  a  court  of  equity  a  foundation  is  laid  for  contract  of 
setting  aside  the  contract,  which  was  founded  upon  ^^' 
a  fraudulent  basis.     I  do  not  understand  that  itiat 
proposition  is  disputed  by  either  of  my  noble  and 
learned  friends ;  it  was  distinctly  laid  down  and  de- 
cided in  the  case  referred  to  in  the  judgment  below, 
and  which  has  been  referred  to  at  your  Lordships' 
bar,  I  mean  DobeU  v.  Stevens  ($).    That  was  one  of 
those  ordinary  cases  which  frequently  come  before  the 
courts  of  common  law.    It  was  a  case  of  the  purchase 

{s)  3  Barn,  k  C.  633. 
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of  a  public-house ;  a  false  representation — Cedse  to  the 
knowledge  of  the  party  making  it — was  made  by  the 
vendor  with  respect   to  the  extent    of  the  cusloiii, 
with  respect  to  the  quantity  of  beer  that  was  dram 
during  a  certain    period.      The  books  were  in  the 
house;  it  was  part  of  the  case  that  the  purchaser 
might  have  had  access  to  them  if  he  thought  proper; 
but  notwithstanding  that  circumstance,  it  being  proved 
that  the  representation  was  false,  the  Court  of  King^s 
Bench  were  of  opinion  that  an  action  for  damage 
might,  under  such  circumstances,  be  sustained.    The 
same  principle  was  acted  upon,  even  after  the  ooi- 
veyance  was  executed,  in  the  case  which  was  refend 
to  by  my  noble  and  learned  friend,  I  mean  Mdwerk 
V.  M^Leay  (<),  where  there  was  a  false  representatioiy 
within  the  knowledge  of  the  party,  made  as  to  a  put 
of  the  property  that  was  purchased  by  the  plaintX 
The  Master  of  the   Rolls  (Sir  W.  Grant)  was  4 
opinion  that  that  was  a  ground  upon  which  a  ooott 
of  equity  might  proceed  and  ought  to  proceed,  for  the 
purpose  of  vacating  the  contract,  which  was  founded 
upon  that  basis.     This,  then,  being  the  admitted  kf 
upon  the  subject,  the  sole  question  for  consideratiQi 
in  this  case  is  a  mere  question  of  fact^  the  questn 
being  whether  or  not  any  false  representation  wiA 
respect  to  the  productive  power  and  nature  of  tUi 
property  was  made  by  Mr.  Attwood^  or  by  his  ageati 
by  his  authority  and  acting  for  him,  he  or  they 
knowing  at  the   time  that  that  representation  wm 
made  that  the  representation  was  false.     My  TuoiA, 
that  is  the  charge  that  is  made,  and  if  it  shall  ton 
out  that  that  charge  is  proved,  that  it  is  established 
in  point  of  fact,  the  next  question  for  consideratki 
will  be  this,  whether  anything  has  occurred  since  the 

(t)  Coop.  308;  2  Swanst.  387. 
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period  of  the  contract  to  deprive  the  parties  of  a  right 
of  resorting  to  a  court  of  equity  for  the  purpose  of 
obtaining  redress  for  the  injury  which  they  have  so 
sustained. 

Now,  my  Lords,  this  being  a  question  of  fact,  and 
there  being  an  allegation  of  fraud,  it  certainly  did 
occur  to  me  in  the  progress  of  this  cause  that  it  might 
be  right  to  direct  an  issue,  for  the  purpose  of  ascer- 
taining the  fact.  But  it  was  stated,  that  at  the  time 
when  this  question  was  before  the  Lord  Chief  Baron 
Alexander  J  a  proposal  had  been  made  on  the  part  of 
the .  British  Iron  Company  that  an  issue  should  be 
directed,  and  that  the  verdict  of  a  jury  should  be 
obtamed  with  respect  to  the  merits  of  the  case.  The 
cause  was  not  at  that  time  in  such  a  state  that  the 
Chief  Baron  had  authority  to  direct  an  issue  without 
consent,  and  that  consent  was  withheld  on  the  part  of 
Mr.  Attwood.  During  the  whole  course  of  the  argu- 
ment before  me,  there  never  was  a  suggestion  made 
by  the  counsel  on  either  side  that  they  were  desirous 
that  an  issue  should  be  directed.  On  the  contrary, 
the  cause  was  conducted  by  them  throughout  in  such 
a  way,  entering  into  such  details,  that  I  took  it  for 
granted  that  it  was  their  wish  that  the  Court  should 
decide  it  without  the  intervention  of  a  jury ;  and  I 
thought  that  that  wish  was  founded  upon  this  con- 
sideration, that  the  cause  was  of  so  complicated  a 
nature,  involving  such  a  variety  of  facts  and  questions 
80  minute  in  themselves,  and  the  discussion  of  which 
would  occupy  such  a  length  of  time,  that  it  was  not 
a  case  which  could  properly  be  submitted  to  the  con- 
aideration  of  a  jury  ;  that  it  would  be  mere  matter  of 
chance  how  the  question  would  be  decided  ;  that  it 
might,  and  probably  would,  depend  upon  the  reply ; 
and  that  the  case  was  so  circumstanced  that  it  might 
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depend  upon  the  accidental  demeanor  of  a  particular 
witness.  I  considered,  therefore,  that  a  consideration 
of  these  circumstances  led  the  counsel  to  pursue  the 
course  which  they  did  pursue,  of  pressing  it  upon  me, 
as^  I  considered  they  were  pressing  it  upon  me,  for 
decision,  and  that  there  was  no  wish  whatever  that  an 
issue  should  be  directed.  I  have  stated  thus  much, 
my  Lords,  because  it  was  thrown  out  in  the  discussion 
at  the  bar  that  this  was  a  case  in  which  an  issue  ought 
to  have  been  directed.  Had  that  issue  been  directed, 
then  I  should  have  pursued  the  course  which  has 
been  pointed  out  by  my  noble  and  learned  friend  on 
the  woolsack,  the  course  which  was  adopted  in  the 
case  of  De  Beauvoir  v.  Rhodes  (u).  I  should  have 
done  that — which,  there  being  no  issue  directed,  I 
thought  I  had  no  power  to  do— I  should  have  directed 
that  upon  the  trial  of  that  issue,  Edwards  and  Jcmes^ 
who  were  parties  to  this  record,  should  be  examined 
as  witnesses,  if  Mr.  Atlwood  thought  proper  to  call 
them,  upon  the  part  of  the  defendant. 

My  Lords,  before  I  enter  more  particularly  into 
the  points  of  the  case,  let  me,  merely  for  the  pur- 
pose of  preparing  the  way  for  the  observations 
which  I  intend  to  make  upon  these  points,  just  state 
the  circumstances  of  the  case :  —  A  proposal  was 
made  on  the  part  of  Mr.  Attwoody  by  Mr.  James j  to 
the  British  Iron  Company,  for  the  purchase  of  the 
property.  Attwood  did  not  in  the  first  instance 
appear  in  the  transaction,  but  in  a  very  short  time 
he  appeared  for  the  purpose  of  conducting  the  treaty. 
It  was  one  of  the  stipulations  that  ever3rthing  should 
be  kept  secret.  I  do  not  object  to  that,  I  think  it 
was  very  natural ;  it  would  have  had  an  injurious 


(u)  Vide  post  a  note  of  that  case. 
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tendency  upon  Mr.  Attwood's  interest,  if  the  treaty 
for  this  property  had  been  carried  on  to  a  certain 
point,  and  afierwards  broken  off,  and  those  circum- 
stances had  been  known  to  his  customers.  But  I  make 
the  observation  for  this  purpose,  that  as  the  British 
Iran  Company,  during  that  period,  were  by  the 
injunction  of  secrecy  restrained  from  making  many 
inquiries,  which  they  otherwise  would  have  had  the 
power  and  the  opportunity  of  making,  it  rendered 
good  faith  and  correct  dealing  more  incumbent  upon 
Mr.  Attwood  in  every  part  of  this  transaction.  My 
Lords,  in  the  conduct  and  course  of  this  treaty,  cer- 
tain fects  were  stated  by  Mr.  A  ttwood — the  negotia- 
tion was  carried  on  between  him  and  James  on  the 
cne  side,  and  the  British  Iron  Company  through 
Mr.  Philip  Taylor  on  the  other.  Certain  representa- 
tions were  made :  they  were  made  by  word  of  mouth, 
and  they  were  reduced  into  writing  by  Mr.  P.  Taylor ^ 
into  the  form  of  that  paper  called  the  P.  T.  paper. 
The  representations  contained  in  that  paper  were  the 
basis  of  the  first  agreement :  it  was  upon  the  faith  of 
them  that  agreement  was  entered  into.  By  that  first 
agreement,  the  title  was  to  have  been  completed  on 
the  1st  of  October.  Circumstances  occurred  to  pre- 
xeat  the  execution  of  that  intention.  A  supplement- 
ary s^reement  was  entered  into ;  that  agreement  was 
to  have  been  signed  on  the  1st  of  October.  The 
parties  attended  for  that  purpose,  but  John  Taylor 
was  absent ;  he  was  a  necessary  party,  and  Attwood 
would  not  sign  the  agreement,  unless  it  was  also 
signed  by  him.  The  matter  was  postponed.  On  the 
10th  October  they  met  again  for  the  purpose  of  sign- 
ing the  agreement:  P.  Taylor  was  there  with  a 
power  from  J.  Taylor.  The  form  of  that  power  was 
not  agreeable  to  Mr.  Attwood.     He  objected  to  sign 
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the  agreement,  so  the  meeting  broke  up.  In  oot- 
sequence  of  this  delay,  and  some  inquiries,  I  sappoo^ 
that  had  taken  place,  a  difference  of  opinion  e]drtei 
among  the  directors.  Some  of  them  were  of  opinionb 
and  were  desirous  of  acting  upon  that  opinion,  tfat 
they  had  the  power  of  putting  an  end  to  the  agieiy 
ment.  They  took  legal  advice  upon  that  point,  anl 
they  were  informed  that,  from  the  nature  of  the  agree* 
ment,  as  the  title  had  not  been  made  out  on  the  Ist  of 
October  agreeably  to  the  stipulation,  they  had  a  i^ 
to  abandon  that  agreement  if  they  thought  proper 
Others,  however,  were  desirous  that  the  agre^neil 
should  go  on.  Doubts  were  suggested  as  to  the  cor- 
rectness of  the  statements  contained  in  the  P.  Z 
paper,  and  at  last  they  came  to  the  determinatioii 
which  has  been  alluded  to  by  my  noble  and  learned 
friends,  that  an  application  should  be  made  to 
Mr.  Attwood  for  permission  to  send  down  a  deputie 
tion  to  verify  the  statements  contained  in  the  P.  T. 
paper.  That  application  was  made  to  Mr.  Attwod 
in  the  presence  of  James^  and  Mr.  Attioood  oqb- 
sented. 

Then  that  brings  us  to  the  consideration  of  whit 
was  the  interpretation  of  the  P.  T.  paper,  what  ii 
stated  in  the  answer,  and  what  is  the  issue.  On  tbe 
part  of  the  plaintiffs  it  was  said,  this  is  a  representa- 
tion, as  to  part  of  it,  of  the  actual  cost  of  making  p^ 
iron  at  the  time  when  tliat  representation  was  made^ 
of  the  actual  state  of  the  works,  and  their  productive 
power.  What  is  said  on  the  other  side  ?  That  tfaii 
is  a  hypothetical  statement,  embracing  a  great  variety 
of  considerations;  it  supposes  the  iron-stone  takes 
from  the  Wolverhampton  mines  to  be  taken  from  the 
quick  and  unbroken  mines ;  it  supposes  the  iron- 
stone to  be  calcined   upon  the  spot ;  it  supposes  a 
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variety  of  other  circumstances  and  considerations :  it 
is  a  mere  hypothetical  statement  comprehending  those 
points,  to  which  I  have  referred.  What  is  the  point 
in  difference,  therefore,  between  the  partie*?  Whether 
it  was  a  hypothetical  statement,  for  that  is  the  issue 
taken  in  the  answer  of  Mr.  Attwood^  or  a  statement 
of  actual  facts  as  they  existed.  It  is  not  a  question  as 
to  whether  or  not  it  was  a  representation  of  what  took 
place  on  the  6th  of  June,  or  upon  the  average  of  a 
year  or  six  months.  But  the  question  is,  whether  it 
was  a  representation  of  the  actual  working  of  the 
mines  at  the  time,  or  a  representation  of  what  at  a 
future  period  would  be  the  expense  of  working  the 
mines  upon  the  stipulations  and  conditions  to  which 
I  have  referred.  That  does  not  appear  in  one  single 
place  only  in  the  answer,  but  it  is  the  whole  issue ; 
below  it  was  the  entire  issue ;  the  whole  argument 
turned  upon  it,  whether  it  was  a  hypothetical  state- 
ment or  a  representation  of  actual  facts  as  to  what 
was  the  working  of  the  mines.  That  was  the  ques- 
tion put  before  Chief  Baron  Alexander.  The  pro- 
position put  before  him  on  the  one  side  was  that  it 
was  a  hypothetical  statement;  on  the  other  side  it 
was  said  that  it  was  a  statement  of  actual  facts.  What 
was  the  opinion  of  Chief  Baron  Alexander ,  expressed 
distinctly  ?  That  it  was  a  representation  of  actual 
facts — a  statement  of  the  productive  powers  of  the 
mines  at  the  time  when  the  representation  was  made. 
Let  us  inquire  into  this,  and  see  how  the  evidence 
bears  upon  it. 

The  communication  that  was  madeto  Mr.  Attwood 
was  made  by  a  person  of  the  name  of  Pontardent, 
accompanied  by  Mr.  Stevens.  The  effect  o{  Pontar^ 
denfs  evidence  was  felt  at  the  bar,  because  obser- 
vations disparaging  him  were  made,— upon  what  foun- 
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dation?    Was  there  any  evidence  to  support  themt 
He  was  not  then  in  the  employment  of  Mr.  Marir 
neau  (one  of  the  solicitors  for  the  plaintiffi),  bat  the 
managing  clerk  of  a  most  respectable  house  in  die 
City.     Another  observation  made  was  that  the  pbin- 
tiffs  did  not  examine  Mr.  Stevens.     Mr.  Stevem  vai 
a  member  of  a  most  respectable  house  in  the  Ci^,  and 
why  was  not  he  examined  ?  because  he  was  virtnaily 
a  party  to  the  suit,  being  a  shareholder ;  and  ocmU 
not  be  examined.    But  the  presence  of  such  a  penoD 
as  Mr.  Stevens  on  the  occasion  spoken  of  by  Pmitar 
dent  was  a  guarantee  for  the  statement  made  by  bill 
as  to  what  passed  at  that  time.    Now,  what  was  Ae 
representation?  It  was,  that  Mr.  James  said,  in  thepn- 
sence  of  Mr.  Attwood,  "What  are  the  statements  whidi 
you  wish  to  be  verified?"     The  answer  was,  "Wkj, 
the  statements  that  were  made  by  you  at  the  time  Ae 
contract  was  entered  into."'  James  said,  *^  I  should  Uke 
to  see  those  statements."     An  adjournment  took  plaee 
for  that  purpose.    A  second  meeting  was  held,  and  tiMS 
James f  in  the  presence  of  Mr.  Attwood^  said,  "  If  yoi 
mean  the  statements  of  your  actual  profits,  they  aie 
perfectly  correct,  and  you  may  go  down."    The  jMqptf 
was  produced,  he  looked  at  the  paper:  ^^ThatisAe 
statement ;  the  deputation  may  go  down."      A  fev 
words  more  passed,  and  Mr.  Attwood  assented;  he 
was  present  during  the  whole  of  the   conversatioi- 
What  then  is  the  P.  T,  paper  ?  A  representation  of  the 
hypothetical  statements  of  contingencies  that  mi^ 
arise  at  some  future  period,  of  the  ironstone  to  he 
gotten  in  a  particular  way,  when  the  mines  shall  he 
in  a  particular  situation,  to  be  calcined  upon  the  spot? 
No  such  thing ;  it  is  a  representation  of  the  actnd 
profits.     That  was  the  statement  made  by  James  is 
the  presence  of  Mr.  A  ttwood.     Is  not  that  then  t 
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confinnation  of  what  I  shall  presently  contend  appears 
upon  the  face  of  the  document  itself,  so  far  as  relates 
to  that  which  is  the  material  part  of  the  inquiry, — that 
that  document  was  a  statement  of  the  actual  condi- 
tkm  of  the  mine,  and  what  the  mine  was  capable  of 
cflfecting? 

My  noble  and  learned  friend  on  the  woolsack  has 
iq[>oken  of  the  probability  of  the  case.  Why,  my  Lords, 
I  should  put  the  issue  on  the  probability  of  the  case. 
Here  is  a  company  formed  of  a  great  number  of  share- 
liolders  bound  to  pay  up  their  instalments  within  a  given 
time.  How  necessary  was  it,  therefore,  to  have,  at  no 
distant  period,  a  good  profit  upon  the  working  of  the 
fliines?  The  material  point  to  ascertain  was,  what 
were  the  mines  likely  to  produce  immediately  from  the 
period  when  they  were  put  into  action,  when  the  com- 
pany had  taken  possession  ?  All  the  probability  is  one 
way  ;  it  is  in  favour  of  the  representation  that  this  was 
a  statement  of  the  actual  condition  of  the  mine  as  to 
its  working.  The  other  parts  of  the  paper,  I  admit, 
contain  speculations  as  to  the  future,  because  they 
applied  to  parts  of  the  property  that  were  not  at 
that  time  in  a  condition  to  be  worked.  But,  my 
Lords,  might  there  not  have  been  evidence  ?  might 
there  not  have  been  some  question  put  to  Mr.  James 
tm  the  purpose  of  ascertaining  whether  this  was  a 
fi^nresentation  of  actual  facts,  or  the  hypothetical 
statement  which  Mr.  Attwood,  in  his  answer,  states  it 
to  have  been  ?  James  was  examined  on  interroga- 
tories. Was  any  interrogatory  put  to  him  whether, 
in  preparing  that  paper,  it  was  a  statement  of  the 
actual  condition  of  the  mine,  or  whether  it  was 
founded  upon  that  hypothetical  statement  which  Mr. 
Attwood  alleges  ?  No  such  question  was  put.  James 
was  one  of  the  parties  in  the  transaction ;  he  must 
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have  known  what  was  the  intention  of  the  paper ;  he 
was  the  party  who  communicated,  in  conjunction 
with  Mr.  Attwood,  with  P.  Taylor j  and  yet,  though  he 
is  over  and  over  again  questioned  as  to  a  great  variety 
of  circumstances,  no  interrogatory  is  put  to  him  with 
respect  to  that  most  material  and  important  fact. 
How  does  it  lie,  then,  in  the  mouth  of  Mr.  Attwood, 
to  say  that  this  was  not  intended  to  represent  the 
actual  state  of  the  mine,  and  what  was  done  at  that 
time,  but  that  it  was  founded  upon  the  hypothetical 
considerations,  which  are  stated  by  him  in  his  answer  ? 
Now,  my  Lords,  let  us  look  at  the  paper  itself.  I 
apprehend,  as  far  as  relates  to  that  part  of  it  to  which 
I  am  adverting,  namely,  that  part  of  the  property 
which  was  then  in  work,  the  Dudley  tVood  and  Ne- 
therton  mines,  that  it  is  a  distinct  statement  of  their 
actual  condition  at  the  time.  What  does  it  say  ?  It 
says  "  there  are  six  furnaces  on  the  leasehold  pro- 
perty, making  360  tons  of  pig  iron  per  week.  The 
six  iurnaces  require,  to  make  360  tons  a  week,"  so 
many  tons  of  coals,  at  ds.  4d.j  so  much  ironstone  at 
such  a  price,  so  much  limestone  at  so  much,  general 
charges  so  much.  To  make  that  quantity  of  pig  iron 
"  the  six  furnaces  require :"  When  do  they  "  re- 
quire?" Now,  at  the  moment  I  am  making  this 
statement.  Is  it  not  quite  clear  that  that  is  the 
natural  interpretation  of  that  part  of  the  paper  ?  And 
what  is  the  result  ?  It  was  of  the  utmost  importance 
to  know  what  was  the  cost  of  making  a  ton  of  iron» 
and  4?.  Ss.  per  ton  is  found  to  be  the  price.  What  is 
the  result  of  this  statement?  It  requires  those  mate- 
rials, at  those  prices,  to  make  so  many  tons  of  iron  in 
a  week,  and  the  result  will  be  that  you  may  make  iron 
at  the  price  of  4 1.  Ss.  per  ton.  My  Lords,  I  concur 
entirely  in  the  opinion  expressed  by  the  late  Lord 
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Chief  Baron  that  this  is  a  representation  of  actual 
facts.  But  another  part  of  this  paper  says  thus : 
"  3  tons,  6  cwt.  2  qrs,  1 8  lbs.  of  coals  are  allowed  to 
each  ton  of  pig  iron,  which,  on  this  calculation, 
amounts  to  the  weekly  sum  of  240/.,  but  the  quantity 
actually  used," — used  when  ?  used  at  this  time.  I  do 
not  mean  to  say  used  this  precise  week,  or  this  pre- 
cise hour,  but  substantially  used  at  this  time. 

My  noble  and  learned  friend  talked  of  an  average 
of  1 1  years ;  when  did  that  average  terminate  ?  If  it 
had  been  an  average  down  to  the  present  time  there 
might  have  been  something  in  that  argument,  but  if 
it  terminated  in  1821,  it  was  no  average  from  which 
the  actual  state  of  the  mines  could  be  deduced.  Then 
the  statement  in  this  paper  goes  on  again :  "  18  cwt. 
of  limestone  are  supposed  to  be  required  to  each  ton 
of  pig ;  whereas  the  books  show  the  actual  consump- 
tion of  10  cwt.  3  qrs.  8  lbs."  What  books  ?  The  ex- 
pression must  mean  the  books  of  the  prese9t  time,  not 
the  books  in  the  time  of  James  and  Matthias  Att- 
woodj  many  years  before ;  that  would  be  an  obvious 
absurdity.  Then  what  is  the  inference  I  draw  ?  I  say 
that  the  statement  in  the  answer,  which  is  the  issue 
that  we  are  to  try,  of  the  hypothetical  interpretation 
of  this  instrument,  is  not  established  by  any  evidence 
or  any  attempt  at  any  evidence;  that  the  question 
might  have  been  asked  of  James^  and  it  has  not  been 
asked ;  that  Pontardent's  evidence  is  distinct  to  show 
that  this  was  meant  to  be  a  representation  of  what  was 
actually  going  on  at  the  time,  and  the  probabilities 
are  all  in  favour  of  it ;  and  lastly,  that  upon  the  very 
face  of  the  document  itself,  it  appears  to  me  clearly  ta 
show,  when  we  are  looking  at  this  part  of  the  paper 
which  is  the  only  material  part  of  it,  that  it  was  meant 
to  represent  what  was  actually  going  on  at  the  time, 
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inasmuch  as  it  was  necessary  that  the  directors  should 
know  what  the  mines  were  capable  of  effecting  at  die 
time,  in  order  that  when  they  came  to  the  works  thej 
might  be  in  a  condition  to  satisfy  those  persons  whoae 
affairs  they  were  conducting,  and  be  enabled  to  de- 
clare the  dividends  and  to  keep  up  the  price  of  sham 
in  the  market. 

My  Lords,  the  deputation  went  down  for  the  pu^ 
pose  of  verifying  these  statements.  A  number  of 
papers  were  produced  which  are  known  by  the  nme 
of  the  D.  papers.  I  shall  direct  your  LoidshipB'  at* 
tention  mainly  to  one  of  them,  because  it  is  that  iqnn 
which  almost  the  whole  question  turns.  It  is  of  M 
use  to  endeavour  to  fortify  this  case  by  minutim.  The 
paper  D.  No.  1 ,  upon  which,  I  repeat,  the  whole  qii» 
tion  turns,  was  brought  into  the  room  and  submitted 
to  the  deputation,  who  examined  it.  Now,  what  doQi 
D.  No.  1  mean  to  represent?  Mr.  Atiwood  taksi 
precisely  the  same  issue  upon  Z>.  1  that  he  does  vpm 
P.  T.  He  says  it  was  a  hypothetical  statement.  Tbt 
is  the  issue :  He  says,  this  is  correct,  provided  cerlaii 
circumstances  take  place ;  and  it  was  so  represented. 
Now  look  at  the  paper  first  of  all ;  and  let  me  make 
this  observation,  arising  out  of  an  observation  made  hj 
my  noble  and  learned  friend  on  the  woolsack :  if  thii 
paper  was  intended  to  verify  the  P.  T.  paper,  and  die 
P.  71  paper  was  a  representation  of  actual  facts,  and 
not  a  hypothesis,  it  follows  that  the  X).  1  paper  mart 
also  be  a  representation  of  actual  facts,  or  else  it  is  w 
verification  whatever.  What  does  the  JD.  1  paper 
state  ?  Look  at  the  face  of  it.  My  noble  and  learned 
friend  has  referred  to  the  date ;  is  not  that  a  materiel 
fact  ?  These  papers  were  not  drawn  up  upon  the  6di 
of  June  J  the  date  of  -D.  1  ;  they  were  dravoi  up  upon 
the  28th  of  October.     Now,  if  they  were  not  meant  to 
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be  a  representation  of  actual  &cts,  the  date  wouU 
naturally  have  been  the  date  of  the  28th  October^ 
when  they  were  drawn  up,  but  the  date  was  the  6th  of 
JunBj  rdferring  to  the  time  when  the  P.  T.  paper  was 
prepared.  What  does  it  mean  to  represent,  then? 
Why,  the  price  of  making  pig  iron  at  the  time  of  the 
date,  the  6th  of  June  1825.  Is  not  that  the  obvious 
inference  ?  I  do  not  mean  to  say  that  it  is  conclusive. 
Again,  with  reference  to  another  observation,  when 
you  come  to  D.  3,  what  does  Mr.  Leathley  say  ?  He 
cays,  "  the  above  is  an  estimated  cost,"  because  it  re- 
lated to  the  forge  iron  at  Comgreaves.  But  is  he  not 
then  evidently  drawing  a  distinction  between  that 
document  and  the  other,  by  saying,  "  this  is  an  esti- 
mated cost."  What  is  the  inference  ?  That  the  other 
fe  the  actual  cost  and  not  the  estimated  cost.  Here 
again,  my  Lords,  I  come  to  the  argument  of  probability, 
and  I  beg  leave  to  urge  that  strongly  upon  your  Lord- 
riiips'  attention.  It  was  most  material  to  know  what  the 
actual  state  of  the  mines  was;  what  they  were  capable 
of  producing;  what  they  were  then  doing;  and  how 
Mr.  Attwood  was  then  making  iron.  Those  were  to 
be  the  foundation  of  the  agreement,  in  order  that  the 
parties  might  know  what  would  be  the  result  of  their 
operations  when  they  took  possession  of  the  mines. 
AH  this  argument  is  consistent ;  the  whole  argument 
arising  out  of  the  P.  T.  paper  is  supported  by  the 
argument  arising  out  of  the  D.  papers,  and  the  argu- 
ment arising  out  of  the  D.  papers  is  supported  by  the 
argument  arising  out  of  the  P.T.  paper. 

All  that  I  have  hitherto  said  is  inference,  except 
that  which  arises  from  the  inspection  :  but  your  Lord* 
ships  have  positive  evidence,  the  distinct  positive  oath 
of  Mr.  HajTison  upon  the  subject.  Some  observa- 
tions were  made  at  the  bar  to  the  disparagement  of 
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of  a  public-house ;  a  false  representation — false  to  the 
knowledge  of  the  party  making  it — was  made  by  the 
vendor  with  respect  to  the  extent  of  the  custom, 
with  respect  to  the  quantity  of  beer  that  was  drawn 
during  a  certain  period.  The  books  were  in  the 
house ;  it  was  part  of  the  case  that  the  purchaser 
might  have  had  access  to  them  if  he  thought  proper ; 
but  notwithstanding  that  circumstance,  it  being  proved 
that  the  representation  was  false,  the  Court  of  King's 
Bench  were  of  opinion  that  an  action  for  damages 
might,  under  such  circumstances,  be  sustained.  The 
same  principle  was  acted  upon,  even  after  the  con- 
veyance was  executed,  in  the  case  which  was  referred 
to  by  my  noble  and  learned  friend,  I  mean  Edwards 
V.  M^Leay  (<),  where  there  was  a  false  representation, 
within  the  knowledge  of  the  party,  made  as  to  a  part 
of  the  property  that  was  purchased  by  the  plaintiff. 
The  Master  of  the  Rolls  (Sir  W.  Grant)  was  of 
opinion  that  that  was  a  ground  upon  which  a  court 
of  equity  might  proceed  and  ought  to  proceed,  for  the 
purpose  of  vacating  the  contract,  which  was  founded 
upon  that  basis.  This,  then,  being  the  admitted  law 
upon  the  subject,  the  sole  question  for  consideration 
in  this  case  is  a  mere  question  of  fact,  the  question 
being  whether  or  not  any  false  representation  with 
respect  to  the  productive  power  and  nature  of  this 
property  was  made  by  Mr.  Attwood^  or  by  his  agents 
by  his  authority  and  acting  for  him,  he  or  they 
knowing  at  the  time  that  that  representation  was 
made  that  the  representation  was  false.  My  Lords, 
that  is  the  charge  that  is  made,  and  if  it  shall  turn 
out  that  that  charge  is  proved,  that  it  is  established 
in  point  of  fact,  the  next  question  for  consideration 
will  be  this,  whether  anything  has  occurred  since  the 

(t)  Coop.  308 ;  2  Swanst.  287. 
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period  of  the  contract  to  deprive  the  parties  of  a  right 
of  resorting  to  a  court  of  equity  for  the  purpose  of 
obtaining  redress  for  the  injury  which  they  have  so 
sustained. 

Now,  my  Lords,  this  being  a  question  of  fact,  and 
there  being  an  allegation  of  fraud,  it  certainly  did 
occur  to  me  in  the  progress  of  this  cause  that  it  might 
be  right  to  direct  an  issue,  for  the  purpose  of  ascer- 
taining the  fact.  But  it  was  stated,  that  at  the  time 
when  this  question  was  before  the  Lord  Chief  Baron 
Alexander  J  a  proposal  had  been  made  on  the  part  of 
the .  British  Iron  Company  that  an  issue  should  be 
directed,  and  that  the  verdict  of  a  jury  should  be 
obtained  with  respect  to  the  merits  of  the  case.  The 
cause  was  not  at  that  time  in  such  a  state  that  the 
Chief  Baron  had  authority  to  direct  an  issue  without 
consent,  and  that  consent  was  withheld  on  the  part  of 
Mr.  Attwood.  During  the  whole  course  of  the  argu- 
ment before  me,  there  never  was  a  suggestion  made 
by  the  counsel  on  either  side  that  they  were  desirous 
that  an  issue  should  be  directed.  On  the  contrary, 
the  cause  was  conducted  by  them  throughout  in  such 
a  way,  entering  into  such  details,  that  I  took  it  for 
granted  that  it  was  their  wish  that  the  Court  should 
decide  it  without  the  intervention  of  a  jury ;  and  I 
thought  that  that  wish  was  founded  upon  this  con- 
sideration, that  the  cause  was  of  so  complicated  a 
nature,  involving  such  a  variety  of  facts  and  questions 
so  minute  in  themselves,  and  the  discussion  of  which 
would  occupy  such  a  length  of  time,  that  it  was  not 
a  case  which  could  properly  be  submitted  to  the  con- 
sideration of  a  jury  ;  that  it  would  be  mere  matter  of 
chance  how  the  question  would  be  decided ;  that  it 
might,  and  probably  would,  depend  upon  the  reply ; 
and  that  the  case  was  so  circumstanced  that  it  might 
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1838,       point  for  consideration  was  this:  What  quantity  of 

Attwood     materials  wiU  produce  a  ton  of  iron  ?     Was  any  book 

Smal        produced  for  that  purpose?    No.     Why  not?    Be- 

and  otbm»    cause  it  was  said  there  were  no  books,  no  accounts 

Lord       h«^d  been  kept.    The  deputation  went  down  to  exa- 

■'^y'^*"^*     mine  the  books.     All  the  books  that  were  there  and 

applicable  to  the  subject  were  produced,  and  they  did 

examine  thera.     But  when  the  books  of  the  time  of 

James  and  Matthias  Attwood^  were  produced,  Harris 

son  said  very  naturally, "  These  books  only  come  down 

to  1821.    These  will  not  give  us  the  information  we 

want.*'    What  is  the  answer?     "We  have  no  other 

books.    We  have  no  subsequent  books,  which  can  give 

you  any  further  information."    What  were  they  to  do  ? 

All  the  books  which  Mr.  Attwood  had,  or  which  he 

stated  he  had,  they  had  made  use  of  for  the  purpose 

of  verifying  the  documents.      He  said,  as  to  this,  the 

most  important  part  of  the  case,  upon  which  the  whole 

question  turned,  "  We  have  no  yield  books  subsequent 

to  James  AttwoocTs  time  (1821).     But  we  will  make 

you  out  calculations:'*  and  then  they  retire  for  the 

purpose  of  making  out  calculations.     And  what  are 

the  calculations  they  make  ? 

Now,  is  not  parol  evidence  to  be  made  use  of  for 
the  purpose  of  proving  fraudulent  representations? 
And  if  the  representations  to  which  I  am  now  refer- 
ring were  false  and  fraudulent,  and  were  false  and 
fraudulent  within  the  knowledge  of  the  party,  I  wish 
to  know  whether  that  is  not  sufficient  ground  to 
vacate  a  contract  built  upon  that  basis  ?  What  is  the 
representation  made?  They  produce  calculations 
forming  an  average  of  eleven  years,  not  eleven  years 
coming  down  to  the  time  when  they  were  produced, 
but  the  last  eleven  years  of  the  time  of  James  and 
Matthias  Attwood.    The  deputation  ask,  "  You  have 
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no  other  accounts  but  these  ?"  **  None  whatever/* 
"  Well,  will  you  undertake  to  say  that  the  works 
are  now  the  same  that  they  were  at  the  time  of  James 
Bnd  Matthias  AttwoodV  "Yes;  they  are  precisely 
the  same/'  "  Then  upon  that  undertaking,  upon  that 
engagement,  upon  that  promise,  we  will  take  the 
books/'  Mr,  Harrison  says  upon  that  subject,  "  One 
of  the  complainants,  &c.  {Donaldson)  asked  whether 
there  was  any  further  quantity  of  materials  used,  or  any 
additional  charge  then  than  there  was  in  James  Att^ 
wood^s  time^  or  was  set  forth  in  the  statement?  to 
which  the  said  H.  James  or  R.  EdwardSj  the  said 
R.  Edwards  this  deponent  believes,  said,  *  There  cer- 
tainly was  not,  excepting  for  a  machine-man  and  a 
clerk,  which  could  not  exceed  2  d.  per  ton/  "  Is  not 
that  a  distinct  and  clear  representation  made  to  the 
person  who  swears  to  it  in  giving  his  evidence  ? 

But,  my  Lords,  this  is  not  all  of  the  case.  It  was 
stated  that  there  had  been  no  regular  yield  books  kept 
since  the  time  of  James  and  Matthias  Attwood.  Is 
that  so?  That  is  sworn  correctly  perhaps  to  the 
letter.  There  were  no  regular  yield  books  kept.  But 
what  was  kept?  Documents  from  which  the  yield 
might  by  a  very  easy  computation  be  produced.  It 
is  sworn  to  by  seven  witnesses,  that  there  were  stock 
papers  kept  regularly  every  fortnight,  and  made  up 
every  quarter.  What  do  those  stock  papers  repre- 
sent ?  The  quantity  of  material  unconsumed  at  the 
time  they  were  taken,  and  the  quantity  of  iron  re- 
maining on  the  premises.  There  were  the  machine- 
books,  which  proved  the  quantity  brought  upon  the 
premises  and  the  quantity  of  iron  manufactured. 
From  those  documents  any  person  could  make  up 
the  yield,  and  one  of  the  witnesses  states  that  they 
actually  have  made  up  the  yields,  and  frequently. 
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depend  upon  the  accidental  demeanor  of  a  particular 
witness.  I  considered,  therefore,  that  a  consideration 
of  these  circumstances  led  the  counsel  to  pursue  the 
course  which  they  did  pursue,  of  pressing  it  upon  me, 
as  I  considered  they  were  pressing  it  upon  me,  for 
decision,  and  that  there  was  no  wish  whatever  that  an 
issue  should  be  directed.  I  have  stated  thus  much, 
my  Lords,  because  it  was  thrown  out  in  the  discussion 
at  the  bar  that  this  was  a  case  in  which  an  issue  ought 
to  have  been  directed.  Had  that  issue  been  directed, 
then  I  shoilld  have  pursued  the  course  which  has 
been  pointed  out  by  my  noble  and  learned  friend  on 
the  woolsack,  the  course  which  was  adopted  in  the 
case  of  De  Beauvovr  v.  Rhodes  (t^).  I  should  have 
done  that — which,  there  being  no  issue  directed,  I 
thought  I  had  no  power  to  do — I  should  have  directed 
tliat  upon  the  trial  of  that  issue,  Edwards  and  James^ 
who  were  parties  to  this  record,  should  be  examined 
as  witnesses,  if  Mr.  Atlwood  thought  proper  to  call 
them,  upon  the  part  of  the  defendant. 

My  Lords,  before  I  enter  more  particularly  into 
the  points  of  the  case,  let  me,  merely  for  the  pur- 
pose  of  preparing  the  way  for  the  observations 
which  I  intend  to  make  upon  these  points,  just  state 
the  circumstances  of  the  case:  —  A  proposal  was 
made  on  the  part  of  Mr.  Attwood^  by  Mr.  James j  to 
the  Britisk  Iron  Company,  for  the  purchase  of  the 
property.  Attwood  did  not  in  the  first  instance 
appear  in  the  transaction,  but  in  a  very  short  time 
he  appeared  for  the  purpose  of  conducting  the  treaty. 
It  was  one  of  the  stipulations  that  everything  should 
be  kept  secret.  I  do  not  object  to  that,  I  think  it 
was  very  natural;  it  would  have  had  an  injurious 
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tendency  upon  Mr.  Attwood's  interest,  if  the  treaty 
for  this  property  had  been  carried  on  to  a  certain 
point,  and  afterwards  broken  off,  and  those  circum- 
stances had  been  known  to  his  customers.  But  I  make 
the  observation  for  this  purpose,  that  as  the  British 
Iron  Company,  during  that  period,  were  by  the 
injunction  of  secrecy  restrained  from  making  many 
inquiries,  which  they  otherwise  would  have  had  the 
power  and  the  opportunity  of  making,  it  rendered 
good  faith  and  correct  dealing  more  incumbent  upon 
Mr.  Attwood  in  every  part  of  this  transaction.  My 
Lords,  in  the  conduct  and  course  of  this  treaty,  cer- 
tain facts  were  stated  by  Mr.  Attwood — the  negotia- 
tion was  carried  on  between  him  and  James  on  the 
one  side,  and  the  British  Iron  Company  through 
Mr.  Philip  Taylor  on  the  other.  Certain  representa- 
tions were  made :  they  were  made  by  word  of  mouth, 
and  they  were  reduced  into  writing  by  Mr.  P.  Taylor^ 
into  the  form  of  that  paper  called  the  P.  T.  paper. 
The  representations  contained  in  that  paper  were  the 
basis  of  the  first  agreement :  it  was  upon  the  faith  of 
them  that  agreement  was  entered  into.  By  that  first 
agreement,  the  title  was  to  have  been  completed  on 
the  1st  of  October.  Circumstances  occurred  to  pre- 
vent the  execution  of  that  intention.  A  supplement- 
ary agreement  was  entered  into ;  that  agreement  was 
to  have  been  signed  on  the  1st  of  October.  The 
parties  attended  for  that  purpose,  but  John  Taylor 
was  absent ;  he  was  a  necessary  party,  and  Attwood 
would  not  sign  the  agreement,  unless  it  was  also 
signed  by  him.  The  matter  was  postponed.  On  the 
10th  October  they  met  again  for  the  purpose  of  sign- 
ing the  agreement:  P.  Taylor  was  there  with  a 
power  from  J.  Taylor.  The  form  of  that  power  was 
not  agreeable  to  Mr,  Attwood.     He  objected  to  sign 
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the  agreement,  so  the  meeting  broke  up.  In  con- 
sequence of  this  delay,  and  some  inquiries,  I  suppose, 
that  had  taken  place,  a  difference  of  opinion  existed 
among  the  directors.  Some  of  them  were  of  opinion, 
and  were  desirous  of  acting  upon  that  opinion,  that 
they  had  the  power  of  putting  an  end  to  the  agree- 
ment. They  took  legal  advice  upon  that  point,  and 
they  were  informed  that,  from  the  nature  of  the  agree- 
ment, as  the  title  had  not  been  made  out  on  the  1  st  of 
October  agreeably  to  the  stipulation,  they  had  a  right 
to  abandon  that  agreement  if  they  thought  proper. 
Others,  however,  were  desirous  that  the  agreement 
should  go  on.  Doubts  were  suggested  as  to  the  cor- 
rectness of  the  statements  contained  in  the  P.  T. 
paper,  and  at  last  they  came  to  the  determination, 
which  has  been  alluded  to  by  my  noble  and  learned 
friends,  that  an  application  should  be  made  to 
Mr.  Attwood  for  permission  to  send  down  a  deputa- 
tion to  verify  the  statements  contained  in  the  P.  T. 
paper.  That  application  was  made  to  Mr.  Attwood 
in  the  presence  of  James^  and  Mr.  Attwood  con- 
sented. 

Then  that  brings  us  to  the  consideration  of  what 
was  the  interpretation  of  the  P.  T.  paper,  what  is 
stated  in  the  answer,  and  what  is  the  issue.  On  the 
part  of  the  plaintiffs  it  was  said,  this  is  a  representa- 
tion, as  to  part  of  it,  of  the  actual  cost  of  making  pig 
iron  at  the  time  when  that  representation  was  made, 
of  the  actual  state  of  the  works,  and  their  productive 
power.  What  is  said  on  the  other  side  ?  That  this 
is  a  hypothetical  statement,  embracing  a  great  variety 
of  considerations;  it  supposes  the  iron-stone  taken 
from  the  Wolverhampton  mines  to  be  taken  from  the 
quick  and  unbroken  mines ;  it  supposes  the  iron- 
stone to  be  calcined   upon  the  spot ;  it  supposes  a 
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variety  of  other  circumstances  and  considerations :  it 
is  a  mere  hypothetical  statement  comprehending  those 
points,  to  which  I  have  referred.  What  is  the  point 
in  difference,  therefore,  between  the  partie*?  Whether 
it  was  a  hypothetical  statement,  for  that  is  the  issue 
taken  in  the  answer  of  Mr.  Attwood^  or  a  statement 
of  actual  facts  as  they  existed.  It  is  not  a  question  as 
to  whether  or  not  it  was  a  representation  of  what  took 
place  on  the  6th  of  June^  or  upon  the  average  of  a 
year  or  six  months.  But  the  question  is,  whether  it 
was  a  representation  of  the  actual  working  of  the 
mines  at  the  time,  or  a  representation  of  what  at  a 
future  period  would  be  the  expense  of  working  the 
mines  upon  the  stipulations  and  conditions  to  which 
I  have  referred.  That  does  not  appear  in  one  single 
place  only  in  the  answer,  but  it  is  the  whole  issue ; 
below  it  was  the  entire  issue ;  the  whole  argument 
turned  upon  it,  whether  it  was  a  hypothetical  state- 
ment or  a  representation  of  actual  facts  as  to  what 
was  the  working  of  the  mines.  That  was  the  ques- 
tion put  before  Chief  Baron  Alexander.  The  pro- 
position put  before  him  on  the  one  side  was  that  it 
was  a  hypothetical  statement;  on  the  other  side  it 
was  said  that  it  was  a  statement  of  actual  facts.  What 
was  the  opinion  of  Chief  Baron  Alexander ^  expressed 
distinctly  ?  That  it  was  a  representation  of  actual 
facts — a  statement  of  the  productive  powers  of  the 
mines  at  the  time  when  the  representation  was  made. 
Let  us  inquire  into  this,  and  see  how  the  evidence 
bears  upon  it. 

The  communication  that  was  made  to  Mr.  Attwood 
was  made  by  a  person  of  the  name  of  Pontardentj 
accompanied  by  Mr.  Stevens.  The  effect  of  Pontar- 
denfs  evidence  was  felt  at  the  bar,  because  obser- 
vations disparaging  him  were  made, — upon  what  foun- 
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that  James  copied  from  Edwards*  dictation  several 
memoranda  and  data,  and  formed  from  these  the 
rough  drafts  of  certain  statements ;  and  that  during 
the  time  the  papers  were  being  made  out,  the  defend- 
ant Attwood  looked  over  them,  and  made  occasional 
remarks."  Then  he  states  a  discussion  of  considerable 
length  as  to  certain  of  the  statements  contained  in  these 
papers ;  and  then  he  says  ^^  that  several  other  papers 
were  copied  by  Edwards  when  the  defendant  Attwood 
was  present ;  that  during  the  time  Edward  B.  Walker 
was  copying  the  said  papers  in  an  office  belonging  to 
the  house,  the  defendant  Attwood  went  out  in  great 
apparent  anxiety  to  hasten  him  ;  that  several  papers 
were  then  taken  in  by  James  to  the  deputation,  after 
which  the  defendant  Edwards  was  called  into  the 
room  before  the  deputation,  to  bring  the  books  to  show 
that  they  accorded  with  the  statements ;  that  Edwards 
accordingly  went  in  with  the  books  and  papers ;  and 
deponent  further  says  that  during  the  absence  of 
James  and  Edwards,  which  lasted  a  considerable 
time,  Attwood  expressed  himself  most  anxiously  about 
the  statements,  and  said,  *  What  the  devil  can  they 
be  after,  keeping  one  so  long  ?'  That  Attwood  walked 
up  and  down  and  out  of  the  room,  and  seemed  in  great 
anxiety  and  fidget ;  that  Edwards  came  out  from  the 
deputation  and  said  to  Attwood,  *  They  want  to  see 
some  more  recent  accounts  than  these ;  what  are  we 
to  dor'  That  Attwood  said,  *  It  won't  do  to  take  in 
our  last  accounts,'  and  turning  round  to  this  depo- 
nent, said,  *  You  know  how  we  have  been  going  on.' 
That  soon  after  the  defendant  James  came  out  from 
the  deputation  and  said,  *  They  insist  on  seeing  more 
recent  accounts.'  That  Attwood  said  to  James,  *  I 
tell  you  how  you  can  manage ;  you  can  say  I  have  a 
man  ready  to  take  the  works  according  to  the  state- 
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confirmation  of  what  I  shall  presently  contend  appears 
upon  the  face  of  the  document  itself,  so  far  as  relates 
to  that  which  is  the  material  part  of  the  inquiry, — that 
that  document  was  a  statement  of  the  actusd  condi- 
tion of  the  mine,  and  what  the  mine  was  capable  of 
effecting  ? 

My  noble  and  learned  friend  on  the  woolsack  has 
spoken  of  the  probability  of  the  case.  Why,  my  Lords, 
I  should  put  the  issue  on  the  probability  of  the  case. 
Here  is  a  company  formed  of  a  great  number  of  share- 
holders bound  to  pay  up  their  instalments  within  a  given 
time.    How  necessary  was  it,  therefore,  to  have,  at  no 
distant  period,  a  good  profit  upon  the  working  of  the 
mines?    The  material  poiut  to  ascertain  was,  what 
were  the  mines  likely  to  produce  immediately  from  the 
period  when  they  were  put  into  action,  when  the  com- 
pany had  taken  possession  ?    All  the  probability  is  one 
way ;  it  is  in  favour  of  the  representation  that  this  was 
a  statement  of  the  actual  condition  of  the  mine  as  to 
its  working.     The  other  parts  of  the  paper,  I  admit, 
contain   speculations  as  to  the  future,  because  they 
applied  to  parts  of  the  property  that  were  not  at 
that  time  in  a  condition   to  be  worked.     But,  my 
Lords,  might  there  not  have  been  evidence  ?  might 
there  not  have  been  some  question  put  to  Mr.  James 
for  the  purpose  of  ascertaining  whether  this  was  a 
representation  of  actual  facts,   or    the  hypothetical 
statement  which  Mr.  Attwood^  in  his  answer,  states  it 
to  have  been  ?     James  was  examined  on  interroga- 
tories.    Was  any  interrogatory  put  to  him  whether, 
in  preparing  that  paper,  it  was  a  statement  of  the 
actual   condition    of  the  mine,   or   whether  it   was 
founded  upon  that  hypothetical  statement  which  Mr. 
Attwood  alleges  ?     No  such  question  was  put.    James 
of  the  parties  in  the  transaction ;  he  must 
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but  he  ha8  put  no  question  to  them  as  to  what  passed 
in  that  room.  Yet  there  is  so  much  of  stigma  cast 
on  his  conduct  in  the  bill  with  reference  to  what  took 
place  there,  that  it  was  absolutely  incumbent  on  him 
to  attempt  to  give  it  an  answer.  How  can  it  be  said 
that  you  can  place  no  reliance  on  this,  because  it  is 
not  sdl  set  out  in  the  bill  ? 

My  Lords,  I  have  proceeded  thus  far  to  show  what 
took  place  at  the  deputation,  to  show  that  the  very 
essence  of  the  question  turned  upon  the  yields,  that 
the  books  were  produced  for  everything  but  the  yields, 
because  everything  was  immaterial  except  yields ;  but 
that  as  to  the  yield  books  they  were  not  produced,  but 
other  books  were  substituted.  There  were  stock  papers 
in  the  possession  of  Mr.  Attwood^  or  that  had  been  in 
his  possession,  which  were  not  produced.  That  is 
proved  by  the  witnesses  to  whose  evidence  I  have  re- 
ferred, and  Mr.  Attwood  had  the  opportunity  of  put- 
ting interrogatories  "for  the  purpose  of  contradicting 
these  statements,  and  he  has  not  done  so.  What  is 
the  inference  that  I  draw  ?  Why,  that  those  state- 
ments are  correct,  and  that  they  are  well  founded. 
Could  I  reasonably  come  to  any  other  conclusion? 
The  only  doubt  and  hesitation  in  my  mind  is  this,  that 
my  noble  and  learned  friends  have  not  come  to  the 
same  conclusion — that  they  differ  from  me.  They 
have  passed  over  the  whole  of  this  part  of  the  case,  or 
nearly  so,  and  have  made  little  or  no  observation  upon 
it.  But  I  confess  those  facts  and  those  circumstances, 
this  direct  evidence  on  the  one  side  and  the  absence 
of  any  attempt  to  produce  evidence  to  meet  it  on  the 
other,  weigh  strongly  with  me,  and  did  weigh  strongly 
with  me  on  the  first  hearing  of  this  cause. 

Then,  my  Lords,  to  show  that,  as  to  this  part  of  the 
case  relating  to  the  yields,  the  deputation  acted  upon 
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the  faith  of  representations  that  had  been  made — to 
show  that  what  took  place  at  the  dinner  is  confirma- 
tory of  it,  let  us  see  what  is  the  statement  of  what  took 
place  after  dinner.  Those  documents  were  in  the 
hands  of  Mr.  Leathlmf.  He  says  to  Mr.  Attwood, 
"  Now,  Mr.  Atttvood,  you  know  we  are  not  iron-mas- 
ters ;  we  must,  to  a  certain  degree,  take  what  you  have 
stated  upon  &ith,  we  have  in  fact  taken  what  you  have 
stated  upon  faith  with  respect  to  the  yields ;  will  you 
tell  us  whether  there  is  any  other  expense  or  cost  now 
than  what  is  contained  in  those  papers  ? ""  Those  are 
the  words,  sworn  to  by  Harrison,  who  gives  them  as 
the  expressions  used  by  Leathley.  Is  it  not  quite  ob- 
vious that  they  were  alluding  to  this  very  question  of 
the  yields,  of  which  they  had  no  account  except  from 
the  books  of  James  and  Matthias  Attwood ;  that  they 
wished  to  know  whether  the  state  of  things  now  was 
what  it  was  then  ?  The  question  put  by  Leatkley  is, 
"  Is  there  any  other  expense  or  cost  now  than  what 
there  was  in  the  time  oi  James  and  Matthias  Attwood?'* 
"  None  whatever,  upon  my  honour,  except  a  machine- 
man  and  a  clerk,"  which  had  been  before  stated.  I 
have  now  gone  through  this  part  of  the  case ;  I  don't 
set  my  ^judgment  against  that  of  my  two  noble  and 
learned  friends ;  I  may  be  biassed  by  former  impres- 
sions ;  I  know  how  difficult  it  is  to  get  rid  of  first 
impressions,  and  I  state  with  hesitation,  perhaps  not 
hesitation  of  manner,  certainly  with  true  hesitation 
of  spirit,  these  arguments  and  these  inferences  drawn 
from  the  evidence.  Upon  these  representations  the 
deputation  are  satisfied;  they  had  examined  all  the 
books,  but  there  is  this  defect  which  was  supplied  by 
parol  statements,  and  they  return  and  report  that  Mr. 
Attwood  had  made  good  in  substance  his  representa- 
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tions  in  the  P.  T.  paper,  and  the  contract  was  signed 
on  the  9th  of  November. 

But,  my  Lords,  were  those  representations  true? 
Could  iron  be  made  for  41.  Os.  Sd.  a  ton  ?  My  noble 
and  learned  friends  have  not  gone  into  that  part  of  the 
case.  It  was  never  argued  in  the  Court  below  that  iron 
could  be  made  for  41.  Os.  ^d.  b,  ton.  The  staten^ent 
appears  to  me  to  be  completely  disproved  by  the  evi- 
dence.  Here,  for  the  first  time,  it  was  argued,  and 
with  great  industry,  and  reference  was  made  to  a 
great  variety  of  do<?uments  and  calculations  for  the 
purpose  of  showing  that  those  representations  were 
true.  I  never  shall  lose  sight  of  that  which  took  place 
at  an  e^ly  stage  of  the  case  before  Chief  Baron  Alex- 
andeTf  when  the  question  was  whether  this  was  the 
actual  cost  of  producing  iron,  or  whether  it  was 
mere  hypothetical  speculation,  such  as  is  stated  in 
Mr.  Attwood's  answer ;  and  his  learned  counsel,  speak- 
ing from  his  own  observation,  and  speaking  no  doubt 
from  his  instructions,  stated  distinctly  that  if  they 
were  taken  to  be  representations  of  actual  cost,  there 
was  at  once  an  end  of  the  case.  If  this  statement  of 
4  /.  08.  3  rf.  a  ton,  or  4  Z.  8  ^.  a  ton,  was  correct,  where 
was  the  necessity  of  resorting  to  this  hypothetical 
statement  ?  Why  did  not  Mr.  Attwood  meet  it  at  once 
and  say,  "  This  is  a  correct  statement  of  the  actual 
working  of  the  mines.  Iron  may  be  made  at  the 
Dudley  Wood  and  Netherton  funjaces  at  the  rate  of 
41.  08.  Sd.  or  4l.  Ss.  a  ton." 

My  Lords,  I  feel  some  difficulty  as  to  the  part  of 
the  case  to  which  I  am  now  about  to  refer,  not  diffi- 
culty as  to  the  conclusion,  but  as  to  the  course  I  ought 
to  take.  I  have  looked  at  the  statements  and  the 
evidence  with  great  attention,  at  different  times,  and 
I  am  satisfied  that  the  representations  made  in  the 
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evidence  of  Dransfield  and  fFilkinson  are  substantially 
true.  What  do  they  state  ?  That  taking  half  the  iron- 
stone from  Dudley  Wood^  and  half  from  JVoIverhamp- 
ton,  it  costs  6  Z.  4s.  to  make  a  ton  of  pig  iron.  They 
state  again,  that  if  you  take  the  actual  working  of 
the  last  year,  as  the  year  was  worked  with  a  certain 
quantity  of  ironstone  from  Dudley  Woody  a  certain 
quantity  of  ironstone  from  Wolverhampton^  and  a 
certain  quantity  that  was  purchased  (the  company 
was  never  led  to  suppose  it  was  necessary  to  purchase 
any),  the  price  of  making  iron  was  5/.  6  8.  a  ton.  It 
is  impossible  to  go  through  the  details  of  that  evidence. 
I  could  not  have  made  it  intelligible.  Observations 
have  been  made  in  writing  on  the  testimony  of  Wil- 
kinson  and  Dransfield^  by  the  counsel  for  Mr.  Attwood 
— very  acute  observations.  I  have  gone  through  them, 
and  through  the  reply  to  them,  and  the  result  is  that, 
with  the  exception  of  a  deduction  in  respect  of  dead 
work,  and  one  or  two  trifling  items  which  would  not 
reduce  the  sum  below  5Z.,  the  evidence  of  Wilkinson 
and  Dransfield  stands  unimpeached.  That  is  my  con- 
clusion. But  I  admit  that,  if  the  question  turned  upon 
this,  it  ought  to  be  investigated  by  those  who  are  to 
decide  the  cause,  that  is,  my  noble  and  learned  friends, 
and  any  other  noble  Lord  who  takes  a  part  in  it, 
should  go  through  that  detail  item  by  item^  and  as 
the  questions  successively  arose,  they  should  be  suc- 
cessively decided.  At  present,  I  only  state  the  result 
of  my  opinion.  Other  noble  Lords  have  not  stated 
their  opinions  on  that  part  of  the  case.  I  am  satisfied 
that  the  actual  price  of  making  iron  was  upwards  of 
5  /.  a  ton,  making  a  difference  in  the  actual  receipt  for 
the  six  furnaces,  of  18,000  h  a  year,  representing  a  capi- 
tal of  upwards  of  300,000/. ;  that  is  the  extent  of  the 
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misrepresentations  that  have  been  made.  Again^  as 
to  this  part  of  the  case,  Gritton,  the  accountant  for 
Mr.  Attwood,  was  examined ;  he  stated  what  was  the 
price  of  making  iron  at  the  Dudley  Wood  and  Nether- 
ton  furnaces,  and  he  made  it  about  5/.  lis.  11<2., 
and  5/.  68.  9d.;  and  in  the  course  of  my  judgment  in 
the  Court  below,  where  I  had  not  the  opportunity  of 
investigating  these  transactions  with  the  minuteness 
with  which  I  have  examined  them  since,  because  the 
papers  were  not  printed,  and  there  were  not  the  argu* 
ments  on  the  one  side  and  on  the  other  so  distinctly  put 
to  me,  I  stated  that  Crritton  confirmed  the  evidence  of 
fFUUnson  and  Dransfield.  I  still  entertain  the  same 
opinion.  Observations  have  been  made  by  Mr.  Att^ 
wood*s  counsel  on  Ghitton's  evidence,  and  many  pro- 
per deductions  have  been  made  from  it;  but  the 
counsel  on  the  other  side  have  made  their  observa- 
tions, and  shown  distinctly  that  there  are  many 
omissions  in  Oritton^s  evidence,  and  the  result  of  the 
whole  is,  according  to  the  best  opinion  I  have  formed, 
that  Gritton  confirms  the  evidence  of  Wilkinson  and 
JDramfteld,  and  that  according  to  his  evidence  iron 
could  not  be  made  under  5^  a  ton. 

Now,  my  Lords,  I  have  gone  through  this  part  of 
the  case.  It  appears  to  me  from  what  I  have  stated, 
and  the  view  that  I  have  taken  of  it,  (I  do  not  like  to 
use  harsh  terms,)  that  felse  representations,  to  the 
knowledge  of  the  parties,  were  made  in  this  transaction, 
particularly  with  respect  to  the  yields,  or  the  quantity 
of  materials  necessary  at  the  time  of  the  contract  to 
make  a  certain  quantity  of  iron.  It  is  said  that 
Mr.  Attwood  produced  his  books;  that  they  were 
opened  for  inspection^  and  the  parties  went  down  to 
examine  the  books,  and  that  Mr.  Attwood  is  not  re- 
sponsible if  they  made  any  mistake ;  that  they  had  all 
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the  evidence  before  them.  I  admit  that  they  had ; 
but  then  there  was  that  blot  to  which  I  have  referred, 
that  blot  on  which  the  whole  question  turns.  There 
were  no  yield  books,  except  those  of  James  and  Mai^ 
thias  Attwoodj  ever  produced  for  the  purpose  of  estab* 
lishing  the  yields.  Then,  also,  it  was  represented 
that  although  those  are  not  the  yields  of  the  present 
time,  the  yields  of  the  present  time  are  the  same  as 
the  yields  of  the  time  of  James  and  Matthitts  Attwoad. 
That  was  the  representation.  Mr.  Attwood  says,  in 
his  answers,  there  were  no  yield  books.  There  were 
not,  strictly  and  technically,  yield  books,  but  there 
were  those  stock  papers  which  served  the  purpose  of 
yidd  books,  and  it  would  be  impossible  that  a  work 
of  this  kind  could  be  carried  on  without  documents  of 
that  nature.  Were  they  produced  among  the  docu- 
ments which  were  brought  into  court  ?  They  were 
not  produced;  they  were  discoveried  by  accident. 
Seven  witnesses  speak  to  the  existence  of  them ;  no 
question  is  put  on  the  other  side  to  JEdv^ard^  on  the 
subject,  and  I  must  take  it  therefore  that  the  existence 
of  those  stock  papers  is  distinctly  proved.  Did  Mr. 
Attwood  know  that  the  books  of  James  and  MattJms 
Attwood  did  not  represent  the  yield  of  the  present 
time  ?  It  is  proved  he  must  have  known  that  they  did 
not.  It  is  stated  by  the  witnesses  that  he,  over  and 
over  again,  complained  of  the  present  yields;  and 
Best  says  that  he  said,  **  You  know  how  we  have  been 
going  on  lately ;  it  will  not  do  to  produce  recent  books." 
This  is  the  case,  which  led  me  to  the  conclusion  to 
which  I  before  came,  as  to  the  fraudulent  represen- 
tations that  were  the  basis  of  this  contract  of  the 
4th  of  November,  because  it  was  on  the  confidence  of 
these  representations  that  that  contract  was  entered 
into. 
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But^  my  Lords,  this  is  only  a  part  of  the  case ; 
I  must  request  your  indulgence  while  I  refer  to  the 
part  of  the  case  which  was  principally  dwelt  on  by 
my  noble  and  learned  friend  on  the  woolsack.  Has 
there  been  any  acquiescence  or  anything  done  by  the 
company  or  their  agents  to  deprive  them  of  tHeir 
right  to  come  into  a  court  of  justice  to  complain  of 
this  imposition  ?  As  far  as  it  relates  to  the  directors 
themselves,  absolutely  nothing ;  they  were  in  entire 
ignorance.  On  the  9  th  of  Naoemher  they  were  put 
into  possession  ;  in  a  very  short  time  they  found  that 
the  profits  were  not  such  as  they  expected,  but  it  is 
quite  clear  from  the  correspondence  that  they  did  not 
know  the  cause.  They  complained  ;  Mr.  Small  wrote 
a  letter  to  P.  Tat/tor  on  the  27th  of  December^  in 
which  he  points  out  his  disappointment  and  asks  for 
explanation.  The  statement  that  he  makes  with 
respect  to  figures  is  corrected  in  some  particulars  by 
P.  Taylor,  who  also  states  his  dissatisfaction,  but  no 
intimation  whatever  that  he  had  discovered  that  any 
fraud  had  been  practised ;  in  fact,  he  had  made  no 
such  discovery.  He  ascribed  the  falling  off  to  a 
variety  of  causes,  but  he  concludes  by  saying,  "  We 
are  now  near  the  end  of  the  year ;  in  a  very  short 
time  the  quarterly  accounts  will  be  made  out  of  the 
profits  of  the  quarter,  and  then  we  shall  be  able  to 
investigate  the  matter  more  minutely."  He  saw  that 
things  were  not  going  on  right,  though  he  could  not 
ascertain  the  cause ;  but  it  is  said  that,  though  the 
directors  did  not  know  this,  P.  Taylor  must  have 
known  it,  because  he  was  on  the  spot.  I  must  be 
allowed  to  make  an  observation  on  the  situation  in 
which  P.  Taylor  was  placed  by  Mr.  Attwood,  as  I 
think  that  has  an  important  bearing  on  this  question. 
Mr.  Attwood  knew  nothing  of  him  before  these  trans* 
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actions ;  he  knew  nothing  of  his  solvency  or  circum- 
stanceSy  and  yet  we  find  Mr.  Attwood,  knowing  that 
P.  Taylor  was  to  be  the  agent  on  the  premises,  by 
whom  everything  was  to  be  conducted,  with  whom 
every  communication  was  to  be  made,  we  find  Mr. 
Attwood  in  a  very  short  time  advancing  to  P.  Taylor, 
without  any  security,  sums  to  the  amount  of  12,000  /. 
Every  one  knows  what  must  be  the  effect  and  operation 
of  an  advance  of  that  kind  to  a  person  in  the  situation 
of  P.  Taylor ;  it  would  not  dispose  him  to  look  un- 
favourably tQwards   Mr.  Attwood;    if  he  suspected 
nothing,  it  would  render  him  probably  less  astute  in 
making  inquiry.     He  would  never  turn  (to  use  an 
expression  of  Mr.  Attwood^ s)  the  worst  side  of  Mr. 
Attwood' 8  proceedings  towards  him.     It  is  unneces- 
sary to  point  out  the  natural  tendency  and  effect  of 
placing  Mr.  P.  Taylor  under  such  heavy  pecuniary 
obligations  to  Mr.   Attwood,  during  this   very  im- 
portant period  of  his  agency.     Part  of  the  money  was 
advanced,  or  agreed  to  be  advanced,  just  before  the 
time  the  second  contract  was  to  be  entered  into^  about 
which  Mr.  ^^toooJ  was  so  anxious;  part  was  advanced 
at  another  period,  when  the  report  was  about  to  be 
made  with  respect  to  the  state  of  the  works.     My 
Lords,  I  should  not  press  this  matter  except  on  the 
assumption,   on    which  this  part  of  the   argument 
turned;  and  the  whole  of  this  falls  to  the  ground, 
provided  you  are  not  satisfied  that  the  original  repre- 
sentations were  untrue.     In   that  case,   it  is  quite 
unnecessary  to  discuss  the  subsequent  conduct  and 
knowledge  of  the  parties,  it  only  becomes  material  if 
you  are  satisfied  that  the  original  representations  were 
untrue.     Now,  if  the  original  representations  were 
untrue,  is  there  anything  unreasonable  in  supposing 
that  the  party  making  them  meant  that  the  natural  con- 
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sequence  of  such  advance  of  money  should  take  place, 
and  that  Mr.  Taylor  should,  to  a  certain  degree,  be 
paralysed  and  unnerved  in  his  exertions  and  inquiry? 
Can  Mr.  Attwood,  under  such  circumstances,  be  en- 
titled to  turn  round  and  say,  "  Oh,  you,  Mr.  Taylor^ 
were  in  a  situation  to  have  known  everything,  imd 
you  ought  not  to  have  shut  your  eyes  to  the  state 
of  the  proceedings,  but  you  ought  to  have  made 
communications  on  the  subject  to  the  directors." 
I  wish  to  treat  this  part  of  the  subject  as  tenderly 
as  possible,  and  I  shaU  say  nothing  more  on  it,  ex- 
cept to  point  out  under  what  circumstances  this  money 
was  advanced.  The  furniture  at  the  house  at  Comr- 
greaves  was  handed  over  to  Mr.  Taylor,  with  other 
things^  for  the  sum  of  about  4,000  Z.  He  was  to  pay 
for  it  by  a  note  of  hand  at  12  months,  with  an  agree- 
ment to  renew  at  the  end  for  another  1 2  months :  no 
security  even  taken  upcm  the  property  itscif.  That  was 
the  first  obligation.  Afterwards  6,000  /.  was  advanced 
upon  the  security  of  Mr.  Tayhrh  bond,  Mr.  Attwood 
knowing  nothing  of  his  solvency.  A  representation 
was  made  that  Mr.  Taylor  said  he  could  not  keep  his 
shares.  It  was  considered  a  pity  that  he  should  part 
with  his  shares ;  it  would  damage  the  concern  if  the 
s^ent  should  sell  his  shares,  and  Mr.  Attwood  offers 
to  advance  money  if  the  contract  is  completed,  for  the 
purpose  of  enabling  him  to  keep  his  shares.  He  takes 
no  security  upon  the  shares,  but  pays  him  down 
6,000/.  without  any  security  except  the  bond  of  Mr. 
Taylor  himself.  Again,  a  conversation  takes  place 
between  Mr.  Attwood  and  Mr.  Taylor,  and  Mr.  Att- 
wood  asks  him,  ^  Do  your  firm,  Messrs.  Martineau 
and  Taylor,  manu&cture  your  own  boilers  ?  It  is  a 
pity  you  do  not.*'  "  No,  we  do  not,  because  we  have 
not  capital  enough."     ^'  Oh  I  will  furnish  you  with 
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capital ;  how  much  do  you  want?'*  After  some  time, 
2,000/.  is  stated  to  be  the  sum;  2,000/.  is  imme- 
diately advanced  on  the  security,  not  of  P.  Tayhr 
alone,  but  of  the  two  members  of  the  firm,  and  a  fur- 
ther sum  of  2,000  /•  is  advanced  on  tl^  additional  secu- 
rity of  a  third  person.  Now  aU  these  sums  of  money 
are  advanced  in  the  manner  I  have  stated  to  a  person 
with  whom  Mr.  Attwood  was  totally  unacquainted 
previously  to  these  transactions.  Was  it  right  and  fair 
for  Mr.  A  ttwood  so  to  deal  with  the  agent  of  the  com- 
pany ?  Was  it  just  to  the  company  ?  Was  it  reason, 
able  that  he  should  entangle  the  agent  on  whom  the 
company  relied,  by  pecuniary  obligations  of  this  kind  ? 
All  this  was  kept  a  profound  secret.  It  did  not  come 
out  until  it  was  necessary  that  it  should  come  out,  and 
then  it  came  out  drop  by  drop,  not  all  at  once,  not  a 
full  and  fair  exposure  of  the  whcde  transaction,  but  as 
much  as  it  was  necessary  to  tell  was  successively  told, 
and  at  last  the  2,000  /.  transactions  came  out  in  con- 
sequence of  the  insolvency  of  Martineau  and  Taylor. 
It  was  natural  that  these  mcmey  advances  should  have 
been  entered  in  the  cash  book  of  Mr.  Attwood.  The 
cash  book  has  been  produced ;  there  is  no  trace  of  these 
transactions.  All  these  things  tend  to  excite  strong 
suspicion,  and  justify  strong  observations.  I  dismiss 
them. 

Again,  my  Lords,  as  to  Edwards :  he  was  a  man 
long  in  the  employ  of  Mr.  Attxcood ;  Mr.  Attwood  ex- 
pressed himself  dissatisfied  with  him ;  he  said  he  was 
a  man  on  whose  integrity  he  could  not  rely ;  he  made 
use  of  this  expression  to  one  of  the  witnesses,  "  He  has 
an  unfortunate  propensity  to  lying/'  Yet  Mr.  Att- 
wood  recommended  this  Edwards  as  account-keeper 
to  the  concern,  and  on  his  representations  Edwards 
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was  installed  into  that  important  situation,  when  the 
concern  first  began  its  operations. 

Now  as  to  Philip  Taylor^  and  as  to  his  knowledge : 
He  went  down  to  see  rfie  works  before  the  first  con- 
tract. It  is  not  pretended  that  he  then  saw  the  books. 
He  went  down  afterwards  on  the  25th  of  September^ 
and  remained  on  the  works  up  to  the  time  when  the 
deputation  came,  and  he  stayed  two  or  three  days 
afterwards.  What  evidence  is  there  that  he  inspected 
the  books  during  that  time  ?  He  denies  it  positively 
in  his  own  answer.  He  inspected  them  once,  and  for 
what  purpose  ?  For  that  purpose  that  was  so  natural, 
he  inspected,  with  Edwards,  the  ledger,  for  the  pur- 
pose of  knowing  the  connexion  of  the  concern,  the 
customers,  who  they  were,  and  the  extent  of  the  trade 
that  was  carried  on ;  and  he  says  that  was  the  only 
time  he  ever  did  inspect  them.  And  where  is  the 
evidence  to  show  there  was  any  other  inspection  by 
him  at  that  time  ?  And  what  is  the  probability  of 
the  case  ?  He  had  every  confidence  in  Mr.  Attwood ; 
he  had  no  doubt  whatever  at  that  time  of  the  repre- 
sentations being  correct ;  it  was  not  till  a  late  period 
that  some  doubts  were  thrown  out  by  some  of  the 
parties  who  were  disputing  in  town,  as  to  the 
course  that  should  be  pursued.  You  have  it  in  evi- 
dence by  Harrison,  that  he  desired  Harrison  not  to 
examine  the  books ;  that  whatever  representations 
were  made  by  Mr.  Attwood,  Mr.  Attwood  himself 
was  to  verify.  But  then  reliance  was  placed  in  the 
course  of  the  argument  on  some  estimates  that  were 
made,  to  which  Harrison  and  P.  Taylor  were  sup- 
posed to  be  parties.  That  is  stated  in  Mr.  Attwood' s 
answer,  but  it  is  positively  negatived  by  Harrison ; 
it  is  positively  negatived  by  the  witness  Talbot,  that 
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either  the  one  or  the  other  ever  in  fact  did  make  any 
estimate.     What  takes  place  afterwards?      On  the 
4th   of  November  the  contract  is   executed.    Then 
P.  Taylor  takes  possession:  he  then  has  an  oppor- 
tunity of  investigating  and  examining  the  accounts ; 
so  it  is  supposed.     Had  he  ?     The  moment  he  took 
possession,  or  just  before  it,  Mr.  Attwood  went  to  the 
premises  and  removed  every  fragment  of  accounts 
connected  with  the  works,  connected  with  that  period 
to  which  his  estimates  apply.     So  strict  was  he  in  that 
respect,  that  having  heard  that  a  man  of  the  name  of 
Evans  had  some  memorandum,  Mr.  Attwood  sent  for 
him,  and  told  him  he  must  give  it  up,  and  he  after- 
wards  gave  it  up.     He  afterwards  met  Evans,  and 
said,  ^^  Have  you  no  other  notes  or  memoranda  of 
anything  connected  with  the  works  ?  "     "  Yes,  I  have 
some  notes  and  loose  papers."     "  Give  them  to  me," 
said  Mr.  Attwood.     From  that  moment,   all  oppor- 
tunity of  referring  to  the  past  state  of  the  works  was 
taken  away  from  P.  Taylor ,  and  from  the  company. 
But  previously  to  this,  on  the  29th  and  30th  of  Octo- 
ber,  those  papers,  or  some  of  them,  that  had  been 
examined  by  the  deputation,  were  sent  to  P.  Taylor, 
in  order  that  he  might  verify  them ;  and  great  stress 
has  been  laid  on  that  circumstance.     He  examined 
them  during  parts  of  the  two  days.     To  what  did  that 
examination  lead  ?     What  materials  had  he  that  the 
deputation  had  not  on  the  21st,  when  they  were  there  ? 
He  could  do  nothing  more  than  to  look  over  precisely 
the  same  documents  and  books  that  were  produced  to 
the  deputation.     Had  he  any  means  of  ascertaining 
what  were  the  yields,  except  by  looking  at  the  books 
of  the  time  oi  James  and  Matthias  Attwood  1    Any 
examination^  therefore,  at  that  time  must  have  been 
altogether   nugatory.      The   examination  could  not 
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have  been  carried  further,  or  rendered  more  com- 
plete than  it  had  already  been  made  by  the  deputa- 
tion.  It  might  be  confirmed,  it  might  be  checked 
in  some  minor  particulars,  it  might  be  extended; 
but  as  to  that  which  was  the  essence  of  the  inquiry, 
namely,  the  yields,  it  was  altogether  nugatory. 
But  let  us  suppose,  that  in  part  of  that  interval, 
from  the  25th  of  September  to  the  25th  of  October^ 
during  which  P.  Taylor  was  at  Comgretwesj  he 
examined  the  books,  unless  you  can  satisfy  me  that 
the  stock  papers  were  there  at  that  time  (and  nobody 
pretends  that  they  were),  to  what  would  that  examina- 
tion have  led  ?  How  would  he  have  ascertained  what 
the  yields  were  ?  How  would  he  possibly  have  ascer- 
tained  that  on  which  the  question,  I  contend,  from  the 
beginning  to  the  end,  depends  ?  Then  after  he  began 
to  superintend  the  works,  what  was  his  situation  ? 
My  noble  and  learned  friend  has  read  a  great  deal  of 
the  correspondence.  The  effect  of  it  is  this,  that 
Edwards  was  the  person  who  superintended  the 
accounts  and  the  details,  that  P.  Taylor  was  engaged 
in  all  the  active  occupations  of  the  concern,  planning 
new  works,  superintending  the  execution,  reducing 
disobedient  workmen  to  order,  seeing  the  customers 
personally,  carrying  on  an  extensive  correspondence, 
superintending  not  only  these  works,  but  also  works 
in  Wales ;  and  he  tells  you  that  he  was  so  sunk  under 
this  accumulated '  employment,  that  he  had  no  time 
for  any  details.  Then  he  being  so  occupied,  you 
assume  that  he  must  have  known  exactly  what  Uie 
state  of  the  works  was.  When  that  letter  from 
Mr.  Small  came  to  him,  what  was  his  observation  ? 
It  was  this :  "  Wait  till  the  quarterly  accounts  are 
in,  and  then  we  shall  see  what  state  and  position  we 
are  in."     He  disputed  the  accuracy  of  some  of  those 
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items  that  had  been  stated  in  the  letter  by  Mr.  Small. 
The  account  was  to  be  made  out  either  by  Harrison 
or  by  JEdwardsy  and  not  by  himself.  The  account  did 
come  in  ;  it  represented  the  profits  of  the  quarter  as 
being  between  7,000/.  and  8,000/. ;  it  passed  through 
the  hands  of  P.  Taylor.  Did  it  pass  through  his 
hands  in  order  that  he  might  investigate  its  accuracy  P 
No,  but  that  he  might  authenticate  and  identify  it. 
It  was  sent  up  to  the  directors,  and  they,  acting  on 
the  faith  of  the  accuracy  of  that  account,  drew  up  the 
report  which  represented  an  annual  profit  of  30,000/. 
They  thought  that  was  not  so  bad ;  they  were  satisfied ; 
but  that  account  was  put  into  the  hands  of  the  ac- 
countant, Mr.  Smith,  and  he  soon  detected  its  inac* 
curacy.  I  stated  in  the  judgment  below,  that  on  that 
investigation  the  accountant  reduced  the  7,000/.  to 
1,800/.  (x).  In  that  respect,  I  was  inaccurate;  he 
reduced  it  to  2,500/.  As  soon  as  the  directors  dis- 
covered this,  a  second  deputation  was  sent  down  for 
the  purpose  of  examination  and  inquiry.  It  is  im- 
possible to  look  through  the  correspondence  and  the 
papers,  and  not  observe  that  though  the  directors 
found  that  the  profits  were  not  such  as  they  expected, 
they  did  not  know  to  what  cause  their  disappointment 
was  to  be  ascribed.  But  when  they  found  this  ac- 
count so  inaccurately  stated,  Morris,  Logan,  and 
Robert  Small  went  down,  for  the  purpose  of  a 
thorough  investigation.  What  was  the  result  of 
that  investigation  ?  That  they  and  P.  Taylor  found, 
as  appears  in  one  of  those  letters,  part  of  which  was 
read  by  my  noble  and  learned  friend,  that  they  had 
been  grossly  imposed  on  by  Mr.  Attwood ;  and  then 
it  was  that  this  proceeding  was  instituted. 
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Now,  my  Lords,  is  there  here  anything  amounting 
to  a  waiver,  or  to  an  adoption  ?  If  you  once  establish 
a  case  of  fraud,  in  order  to  get  rid  of  the  case  of  fraud 
by  anything  like  adoption,  that  adoption  must  be  with 
an  entire  and  full  knowledge  of  all  the  facts.  Is  it 
pretended  that  was  the  case  here?  With  respect 
to  the  yields,  it  took  the  accountants  two  months  to 
come  to  a  conclusion  from  the  books.  Could  the  di- 
rectors on  bare  suspicion,  on  failure  of  one,  two,  three, 
or  four  items,  venture  to  institute  proceedings  against 
Mr.  Attwood  r  Nothing  but  full  possession  of  all  the 
fetcts  of  the  case  could  have  enabled  them  to  do  it. 
Therefore  I  do  not  see  how  it  can  be  shown  that,  after 
obtaining  a  full  knowledge  of  the  facts,  there  was  any 
adoption  of  this  transaction,  either  by  the  directors 
themselves,  or  by  the  directors  through  the  medium 
of  P.  Taylor. 

But  then  it  is  said  that  the  record  remains  in  a 
singular  form.  I  do  not  understand  why  that  is 
said.  The  charge  is  made  by  the  directors  against 
Mr.  Attwoodj  P.  Taylor,  James,  and  Edwards.  The 
allegations  and  the  proofs  as  against  P.  Taylor  have 
entirely  failed.  My  noble  and  learned  friend  on  the 
woolsack  says  that  the  judgment  in  that  respect  is 
correct.  My  Lords,  the  judgment  in  that  respect 
would  not  be  correct,  if  P.  Taylor  had  been  apprised 
of  the  frauds  whjch  were  committed,  and  had  not 
communicated  them  to  his  principals.  Therefore  the 
moment  you  say  the  judgment  as  to  P.  Taylor  is  cor- 
rect, it  amounts  to  this,  that  P.  Taylor  was  not  cog- 
nizant of  the  fraud.  If  he  was  not  cognizant  of  the 
fraud,  he  is  entitled  to  have  the  bill  dismissed  as 
against  him.  Then  it  is  said,  the  moment  the  bill  is 
dismissed  as  against  P.  Taylor,  he  must  be  considered 
precisely  in  the   situation  as  if  he  was  a  plaintiff. 
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Granted.  But  suppose  he  had  been  a  plaintiff,  and  it 
had  been  proved  that  he  knew  of  the  fraud,  would 
that  have  been  any  objection  to  the  decree  ?  None 
whatever.  It  does  not  appear  to  me,  therefore,  that 
there  is  anything  in  the  shape  of  the  record  that  is  at 
all  intricate  or  entangled. 

But  another  objection  is  made,  namely,  that  James 
and  Edwards  are  made  co-defendants.  I  am  not 
responsible  for  that.  I  found  them  on  the  record  ;  it 
was  my  duty  to  deal  with  the  record  as  I  found  it. 
I  could  not  allow  their  evidence  to  be  read,  if  I  was 
of  opinion  that  a  case  was  made  against  them.  In 
making  them  parties  to  the  record,  former  precedents 
were  adopted.  I  do  not  mean  to  say  they  were  good 
precedents.  I  mean  to  say  distinctly  that  if  an  issue 
had  been  directed  and  the  parties  had  been  desirous 
of  an  issue,  I  should  have  directed  those  defendants  to 
be  examined ;  but  I  was  not  so  situated,  as  that  was 
not  the  course  taken,  and  nobody  wished  for  an  issue. 
I  had  no  course  to  take  but  that  which  I  did  pursue, 
which  was  to  consider  them  as  parties  to  the  cause,  to 
inquire  whether  a  case  was  made  out  against  them, 
and  being  satisfied  a  case  was  made  out  against  them, 
to  exclude  their  evidence.  I  had  no  alternative.  My 
Lords,  it  is  said  that  this  practice  is  copied  from  the 
proceedings  of  our  criminal  Courts.  Unfortunately  it 
does  happen  in  our  criminal  Courts,  that  two  or  more 
persons  are  indicted  for  a  conspiracy,  and  if  there  is 
evidence  against  them  all,  no  one  of  them  can  be  a 
witness  for  the  others ;  whereas  if  they  were  indicted 
separately,  on  different  indictments,  he  might;  and 
yet  the  criminal  court  tolerates  those  joint  indict- 
ments, which  are  attended  with  this  effect.  A  bill  in 
equity  in  this  respect  is  the  same  as  an  indictment 
for  conspiracy.     It  charges  conspiracy,  and  the  same 
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consequences  follow,  so  that  it  has  been  the  practice 
both  of  Courts  of  Law  and  of  Equity.  I  disapprove  of 
it  in  both.  I  have  known  instances  of  gross  injustice 
in  Courts  of  Law  committed  by  means  of  it ;  but  what 
opportunity  had  I  of  excluding  the  practice  in  this  case^ 
unless  the  parties  desired  an  issue,  and  no  person  sug- 
gested that  they  did;  on  the  contrary,  the  whole  scope 
of  the  proceedings  show  that  they  did  not.  Why  should 
they  entangle  me  in  an  inquiry  day  after  day  (the 
argument  continued  for  21  days),  if  the  parties  had 
desired  an  issue?  In  one  day  enough  might  have 
been  made  out  for  an  issue,  but  they  go  on  day  after 
day  into  most  minute  details,  request  me  to  draw  a 
conclusion,  and  then  they  turn  round  and  say  there 
ought  to  have  been  an  issue,  and  these  defendants 
ought  to  have  been  examined.  But  mark  how  extraor- 
dinary is  the  argument  that  they  ought  to  have  been 
examined.  Why  they  were,  in  point  of  fact,  examined  ; 
interrogatories  were  administered  to  them  with  re- 
spect to  almost  all  the  material  parts  of  the  case,  and 
not  one  interrogatory  is  put  upon  that  particular  sub- 
ject. Then  it  is  said  they  ought  to  have  been  examined. 
Suppose  they  had,  would  those  questions  have  been 
put  ?  Why  were  they  not  put  in  the  actual  state  of 
the  cause  ? 

My  Lords,  something  has  been  said  by  my  noble 
and  learned  friend  on  the  woolsack  with  respect  to 
the  conduct  of  the  directors  of  the  British  Iron  Com- 
pany. I  frankly  say  I  do  not  approve  of  all  their 
conduct ;  I  think  in  many  respects  they  acted  with 
indelicacy ;  I  think  in  one  of  those  letters  to  which 
my  noble  and  learned  friend  has  referred,  they  state 
that  they  shall  avail  themselves  of  all  the  power  that 
the  law  gives  them,  in  order  to  postpone  the  payment 
of  a  large  sum  of  money,  not  with  reference  to  these 
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frauds,  but  merely  because  it  is  inconvenient.  I 
think  the  indictment  for  perjury  and  other  parts  of 
the  conduct  of  the  directors  are  open  to  censure; 
but,  giving  the  utmost  latitude  of  observation  to  every 
part  of  the  case  in  this  respect,  I  ask  does  it  amount 
to  a  bar  against  relief  if  a  fraud  had  been  committed 
extending  to  so  many  thousand  pounds  ?  Does  that 
indelicacy  of  conduct  on  the  part  of  the  directors  en- 
title us  to  say  that  they  shall  not  come  into  a  Court 
of  Justice  for  the  purpose  of  setting  aside  a  contract 
founded  on  such  fraud  ?  I  am  always  assuming  that 
the  evidence  proves  that  fraud  has  been  committed. 
Then  I  say  there  is  nothing  in  the  conduct  of  the 
directors  to  preclude  them  from  coming  into  a  Court 
of  Justice  for  the  purpose  of  demanding  redress  for 
themselves  and  those  whom  they  represent. 

Now,  my  Lords,  I  have  gone  through  this  case,  as 
I  said  in  the  outset,  for  the  purpose  of  justifying  myself 
to  your  Lordships,  and  vindicating  myself  in  my  own 
opinion,  for  entertaining  hesitation  and  doubt  as  to 
the  opinions  that  have  been  formed  by  my  noble  and 
learned  friends.  Perhaps  I  have  expressed  myself 
with  rather  too  much  anxiety ;  but  I  state  sincerely, 
that  what  I  have  submitted,  I  submit  with  the  utmost 
deference  and  respect  to  your  Lordships,  and  my 
noble  and  learned  friends.  I  do  not  wish  that  my 
opinion  should  weigh  against  theirs ;  I  defer  to  the 
opinion  they  have  formed  on  this  subject.  They  have 
considered  and  investigated  the  case  with  great  acute- 
ness,  great  industry,  and  great  earnestness ;  and  as  it 
was  my  lot  to  pronounce  the  judgment  in  this  case, 
against  which  the  appeal  has  proceeded,  I  confess  this 
circumstance  increases  my  doubt  and  my  hesitation 
What  I  have  said  I  have  said  in  discharge  of  my 
duty.     Your  Lordships  will  dispose  of  the  case  as  you 
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think  fit;  you  have  heard  it  very  much  in  detail, 
and  I  am  sure,  whatever  the  decision  is,  the  parties  on 
the  one  side  and  the  other,  considering  the  manner 
in  which  it  has  been  investigated,  and  the  time  that 
has  been  bestowed  on  it,  both  here  and  elsewhere, 
must  be  satisfied  that,  as  far  as  our  efibrts  and  exer- 
tions could  extend,  we  have  endeavoured  to  do  justice 
between  them. 


Lord  Brcmgham : — My  Lords,  I  am  sure  that  what- 
ever difierence  there  may  be  among  your  Lordships, 
and  with  whatever  doubt  and  hesitation  you  may 
come  to  the  ultimate  decision  of  this  important  case, 
there  can  be  but  one  opinion  respecting  the  able  and 
luminous  judgment  which  has  just  been  pronounced 
by  my  noble  and  learned  friend.  My  Lords,  consider- 
ing that  two  of  your  Lordships  have  pronounced  your 
opinions  against  the  judgment  in  the  Court  below, — 
that  judgment  come  to  after  a  year's  deliberation, 
after  a  hearing  of  21  days, — that  judgment  now,  after 
a  second  hearing  in  this  House,  first  of  16  days, 
and  afterwards  of  30  days,  adhered  to  by  my  noble 
and  learned  friend,  whose  former  opinion  does  not 
appear  to  me  to  have  been  shaken,  either  by  the 
subsequent  arguments  or  by  the  subsequent  considera- 
tion which  he  has  been  able  to  give  the  whole  case, 
— ^it  would  very  ill  become  me,  considering  these  cir- 
cumstances, to  say  that  I  approach  without  great  dis- 
trust of  myself,  and  very  great  difiidence  indeed, 
to  the  consideration  of  this  question.  The  hour  of  the 
day  also,  at  which  we  have  now  arrived,  interposes  an 
insuperable  obstacle  in  the  way  of  my  discharging 
what  I  now  deem  to  be  my  duty,  of  delivering  my 
opinion  upon  this  question  at  some  length.  I  there- 
fore suggest  to  your  Lordships  to  adjourn,  as  some  of 
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U8  are  summoned  to  the  Judicial  Committee  of  the 
Privy  Council,  on  a  case  of  very  great  importance, 
now  Waiting  for  us.  I  really  do  feel  also,  in  conse- 
quence of  the  very  powerful  statement  of  my  noble 
and  learned  friend,  who  has  just  sat  down, — which  I 
will  not  say  has  shaken  my  opinion,  but  has  certainly 
somewhat  unsettled  my  opinion  on  this  subject, — 
I  should  wish  to  have  a  little  more  time  for  consider- 
ing it;  and  should  therefore,  with  your  Lordships' 
permission,  move  now  that  the  further  consideration 
of  this  case  be  postponed  till  Monday ;  for  postponing 
it  till  to-morrow  would  not  have  the  eflfect  which 
I  wish,  of  enabling  me  to  look  more  at  large  into  the 
case.  I  have  requested  the  learned  counsel  to  furnish 
me  with  the  short-hand  writer's  notes  of  Mr.  Serjeant 
Wildes  reply,  and  of  the  arguments  made  last  year  by 
Mr.  Knight  Bruce  (tf)  and  Mr.  Wigram  on  the  other 
side.  I  have  a  fiiU  note  of  Mr.  Knight  Bruce' 8  able 
argument  the  first  year ;  but  in  the  second  year  he 
may  have  altered  the  shape  in  which  he  presented 
the  case  to  your  Lordships  in  the  first. 

The  further  consideration  of  the  case  was  adjourned 
to  Monday. 


1838. 


Attwood 

o. 

Small 

and  others. 

Lord 


Lord  Brougham : — My  Lords,  I  approach  the  con- 
sideration of  this  case  with  very  great  anxiety,  from 
the  peculiar  circumstances  in  which  it  comes  for  judg- 
ment before  your  Lordships.  It  is  without  any  example, 
within  the  experience  of  the  oldest  man  in  the  profes- 
sion, in  point  of  length,  and  I  should  say,  of  com- 
plexity of  detail  of  the  mass  of  matter  with  which  it 
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(y)  Mr.  Knight  had  taken  the  addition  of  Bruce  to  his  name  since 
that  time. 
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stands  encumbered ;  and  it  is  hardly  exceeded  by  any 
cause  of  which  there  is  any  report  in  respect  of  the 
importance  of  the  stake  at  issue.  But  it  is  the  length 
of  the  case,  and  the  mass  of  matter  in  which  it  is 
involved,  that  principally  give  rise  to  the  anxiety 
which  I  feel.  It  has  lasted  now  for  about  seventy  days 
in  hearing  in  the  Court  below  and  in  this  House, 
forty-six  of  which  have  been  at  your  Lordships'  bar. 
The  printed  papers  exceed  2,600  folio  pages.  The 
notes  of  the  arguments  in  this  House  alone,  with  which 
I  have  been  furnished,  occupy  about  10,000  brief 
pages ;  and  instead  of  diminishing  in  prolixity,  and 
lightening  in  weight  of  materials  as  the  cause  pro- 
ceeded through  its  successive  stages, — when  it  might 
have  been  expected  that,  as  matters  came  to  be  better 
apprehended  on  the  one  side  and  the  other — ^as  parties 
came  nearer  to  an  understanding  of  what  the  real 
matters  in  issue  were — as  the  mists,  which  always  exist 
at  the  outset  of  a  case,  were  by  mutual  communication 
and  ftirther  discussion  cleared  away — as  points  that 
were  immaterial,  though  at  first  supposed  to  be  other- 
wise, came  to  be  dropped  out  of  the  cause,  and  as 
thus  the  points  really  in  dispute  between  the  parties 
came  to  be  diminished  and  the  ground  of  real  conflict 
to  be  narrowed, — it  might  have  been  expected  that  in 
each  successive  stage,  for  these  reasons,  the  prolixity 
should  have  been  less,  and  the  mass  of  matter  that  en- 
cumbered the  questions  in  issue  become  lighter ;  on 
the  contrary,  at  each  successive  step,  greater  elaborate- 
ness has  been  shown,  the  zeal  of  parties  on  either  side 
contending  has  augmented ;  the  prolixity  of  statement 
and  of  argument  has  been  enlarged,  and  the  mass  of 
materials  under  which  we  may  be  said  almost  to  be 
exhausted,  if  not  confounded,  has  been  augmented,  so 
that  had  the  cause  gone  off  by  any  great  misfortune 
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from  the  absence  of  those  who  heard  it  last  session  to 
another  and  a  fourth  stage,  it  is  difficult  even  for  the 
imagination  to  scan  the  bounds  which  would  have 
been  the  limits  of  this  extraordinary  cause.  1  think, 
my  Lords,  it  is  not  improper  for  me  to  express  my 
opinion  upon  this  subject,  rather  by  way  of  complaint 
than  of  commendation,  for  undoubtedly  the  conse- 
quence of  this  has  been  that  we  are  overloaded  with 
matter  that  is  not  material  in  the  cause, — I  will  not 
say  that  it  has  taken  the  place  of  anything  material* 
for  I  do  not  think  the  wit  of  man  can  fancy  anything 
to  have  been  excluded,  whether  it  bore  upon  the 
cause,  or  was  anything  that  could  be  said  even  appa- 
rently to  have  that  view ;  but,  at  all  events,  we  have 
to  wade  through,  and  we  are  encumbered  with,  and 
pressed  down  by,  a  load  of  matter,  which  makes  it 
exceedingly  difficult  to  be  always  certain  that  we  are 
not  making,  for  a  moment,  some  slip  upon  some  of 
these  details. 

My  Lords,  if  these  matters  respecting  the  cause 
itself  are  calculated  to  oppress  me  with  anxiety,  there 
is  another  accidental  circumstance  personal  to  myself 
which  increases  that  weight  very  materially.  I  had 
the  advantage  of  attending  the  arguments  here  for 
sixteen  days  in  the  session  of  1835.  I  was  prevented 
by  ill  health  from  attending  during  the  session  of 
1836.  I  attended  last  Thursday  when  the  case  stood 
for  judgment,  and  I  heard  the  argument  of  my  noble 
and  learned  friends,  who  had  the  benefit,  both  of 
them,  of  hearing  the  arguments  in  one  of  the  sessions, 
and  one  of  them  (Lord  Devon)  of  hearing  it  in  both 
sessions.  I  then  heard  the  most  able  argument  that 
I  almost  ever  heard  of  my  noble  and  learned  friend 
who  decided  the  cause  iu  the  Court  below,  who  also 
had  the  benefit  of  attending  the  arguments  here  both 
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in  1835  and  in  1836,  and,  as  I  stated  to  your  Lord- 
ships when  the  impression  of  that  able  argument  was 
fresh  in  my  mind,  I  never  heard  anything  more  able, 
or  more  calculated,  if  one  had  formed  an  opinion  be- 
fore adverse  to  that  judgment,  to  obstruct  and  to  em. 
barrass  one  in  announcing  it  to  your  Lordships. 

However,  my  Lords,  if  I  feel  difficulties  and  em- 
barrassments from  these  causes,  there  are  one  or  two 
circumstances  of  an  opposite  nature  which  comfort  and 
bear  me  up  under  that  pressure.  In  the  first  place  I  have 
gone  through  the  whole  of  the  case,  both  the  note 
which  assists  my  recollection  of  what  I  heard  of  the 
argument,  and  the  printed  papers  fis  far  as  I  have 
been  able — I  believe  there  is  no  part  of  them  of  the  least 
importance  that  I  have  not  read.  I  have  also  had  the 
written  notes  of  the  arguments  laid  before  me,  which 
I  have  carefully  read ;  and  though  I  felt  some  anxiety 
at  first,  yet  ultimately  throwing  aside  what  appears  to 
me  to  be  the  crust  and  shell  merely,  I  do  think  I  have 
succeeded  in  coming  to  a  real  view  of  the  merits  of 
the  case,  perfectly  satisfactory  to  my  own  mind,  and 
so  clear  upon  every  part  of  the  case  (with  one  excep- 
tion, to  which  I  shall  afterwards  advert),  that  I  feel  no 
doubt  or  difficulty.  jAnd  this  relieves  me  from  that 
load  of  anxiety  which  the  case  is  so  well  calculated  to 
place  me  under ;  because  if  the  result  of  my  exami- 
nation had  been  not  to  bring  me  to  so  satisfactory  a 
conclusion,  but  to  leave  me  in  any  considerable  doubt 
about  it,  I  should  at  once,  upon  the  ground  of  not 
having  heard  the  whole  of  the  argument,  have  with- 
drawn from  the  position  in  which  I  now  present 
myself. 

The  next  circumstance  from  which  I  derive  com- 
fort is,  that  there  is  at  all  events  one  matter  upon 
which, — whether  we  look  to  the  course  that  has  been 
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taken  at  the  bar  on  both  sides,  or  to  the  course  that 
has  been  pursued  in  this  House,  as  well  as  in  the 
Court  below,  or  to  the  frame  of  the  judgment  as  it 
has  been  stated  in  argument,  and  defended  by  my 
noble  and  learned  friend,  or  to  the  merits  and  to  the 
course  of  the  whole  litigation, — I  entertain  no  doubt 
whatever,  nor  do  I  think  that  any  reasonable  doubt 
can  be  entertained;  and  that  is  upon  the  question 
whether  or  not  any  issue  should  be   directed,  and 
thereby  any  renewal  should  take  place  of  this  all  but 
interminable  litigation,    I  should  have  felt  the  greatest 
anxiety  and  pain  if  I  had  thought  that  a  litigation, 
now  protracted  to  the  length  to  which  I  have  already 
adverted,  and  having  at  last  reached  its  present  stage, 
was  not  now  to  be  terminated,  but  was  to  go  into 
another  course,  by  sending  an  inquiry  into  matter  of 
fact  before  a  jury ;  I  consider  that  to  be  wholly  out  of 
the  question,  and  I  will  never  be  one  to  advise  your 
Lordships  so  to  deal  with  it,  as  at  this  stage  to  shift 
it  into  the  trial  of  an  issue. 

In  the  first  place,  an  issue  was  never  suggested  by 
either  side  in  the  Court  below,  as  I  understand.  In 
the  next  place,  my  noble  friend,  who  paid  so  much 
attention  to  it  below,  had  no  doubt  whatever  then, 
any  more  than  he  has  now,  that  an  issue  was  out  of 
the  question.  In  the  third  place,  from  all  that  has 
taken  place  at  the  bar  here,  I  am  equally  clear  that 
an  issue  is  not  what  either  of  the  parties  have  pressed 
for ;  and  if  either  of  the  parties,  finding  which  way  the 
decision  is  likely  to  go  here,  should  alter  the  course 
hitherto  taken  by  both,  and  should,  as  I  have  not 
seldom  seen  in  similar  circumstances,  say,  *•  Oh,  yes, 
we  will  have  an  issue,**  that  would  not  alter  my 
opinion,  because  that  would  be  in  the  very  last  stage, 
and  in  the  agony  of  the  parties,  having  recourse  to 
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some  straw  to  catch  at,  which  they  never  thought  of 
when  they  considered  that  they  were  in  more  favour- 
able circumstances.  But  lastly,  and  chiefly,  I  do  not 
think  the  case,  from  the  nature  of  the  question,  is 
well  adapted  to  a  trial  by  jury,  and  I  will  mention 
two  circumstances  which  appear  to  me  to  render  it 
ill  adapted  for  that  mode  of  litigation. 

First  of  all,  though  no  person  has  more  respect  than 
I  have  for  the  institution  of  trial  by  jury,  and  no 
person  is  better  aware  than  I  am,  from  long  experi- 
ence, how  well  adapted  that  mode  of  investigation  is 
in  certain  cases, — such  as  where  there  are  damages  to 
be  assessed,  or  conflicting  testimonies  to  be  sifted,  and 
where  it  is  very  material  to  see  the  witnesses  and  to 
mark  their  demeanour  under  examination,  and  where 
various  minds  brought  together  to  discuss  the  weight 
of  the  same  testimony,  are  pretty  sure  to  arrive  at  an 
accurate  conclusion,  either  as  to  the  value  of  the 
testimony^  or  as  to  the  amount  to  be  awarded  upon 
that  testimony — ^yet  it  is  not  to  be  denied  that  there 
is  a  great  risk  attending  such  trials,  more  especially 
when  a  very  great  litigation  having  taken  place 
beforehand,  the  weak  points  are  well  known  to  each 
party,  both  of  his  own  case  and  of  his  adversary's,  and 
great  scope  and  facility  is  afforded  for  preparing  the 
testimony  which  is  to  be  presented  to  the  jury.  The 
party  preparing  the  testimony  comes  before  the  jury 
with  great  advantage  in  such  cases;  he  may  have 
been  weeks  or  months  in  making  his  preparations, 
and  his  adversary  who  has  to  meet  him  may  be  taken 
by  surprise,  without  one  moment's  preparation  to  meet 
that  prepared  testimony.  But  also  it  is  to  be  observed, 
that  a  single  expression,  a  showy  case  made  out  upon 
a  single  loose  phrase,  such  as  "  Go  into  the  room  and 
tell  them  that  I  have  got  a  man  here  to  bid,''  it  being 
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untrue  that  he  has  any  man  to  bid — I  am  giving  this 
as  a  specimen— or  such  a  phrase  as  ^^  a  set  of  old  fools 
in  the  next  room,"  used  by  one  party  to  the  other, — 
a  thing  of  that  sort,  as  we  all  know,  coming  before  a 
jury,  has  always  much  greater  force  than  its  real 
value  entitles  it  to,  in  finally  disposing  of  the  whole 
matter.  It  is  a  fault  incident  to  the  nature  of  the 
investigation,  in  a  limited  time,  under  the  heat  and 
pressure  of  the  moment,  upon  the  evidence  of  the 
witnesses  and  the  counseFs  comments, — it  is  a  defect 
to  which  the  trial  by  jury  is  inevitably  subject. 

But,  my  Lords,  the  principal  reason  why  I  think 
an  issue  to  be  entirely  out  of  the  question  here  is,  the 
vast  variety  of  issues  of  fact  that  you  would  have  to 
present  before  the  jury, — as  we  all  thought  in  1835, 
when  this  suggestion  was  thrown  out,  and  we  had  so 
far  a  temptation  to  listen  to  it,  as  it  would  have  been 
relieving  us  from  a  great  load  of  matter  at  the  outset 
of  a  very  long  inquirj' — ^nevertheless  we  rejected  it, 
upon  the  supposition  that  no  patience  of  a  jury  or  of 
a  Court  could  have  availed  to  conduct  such  an  inves- 
tigation, and  that  there  would  hardly  be  a  possibility 
of  framing  issues  so  as  to  have  all  those  facts  which 
were  deemed  by  both  sides  to  be  material,  put  into 
that  shape  to  be  disposed  of  by  a  jury, — I  therefore 
dismiss  from  my  mind  altogether  that  first  proposition, 
whether  or  not  this  case  should  go  to  a  further  inves- 
tigation by  a  trial  by  jury. 

My  Lords,  I  now  come  to  another,  and  the  last  of 
those  favourable  circumstances  to  which  I  adverted 
as  affording  me  great  satisfaction.  I  come  now  to 
advert  to  the  principles  of  law  which  are  involved  in 
the  case,  and  upon  which  the  decision  must  proceed ; 
and  it  is  very  satisfactory  to  think  that  upon  those 
there  is  no  controversy  on  either  side.    I  shall  state 
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1838.  them  in  the  manner  in  which  they  strike  me.     If  two 

ArrwooD  P^rti^s  enter  into  a  contract,  and  if  one  of  them,  for 

V.  the  purpose  of  inducing  the  other  to  contract  with 

and  others,  him,  shall  State  that  which  is  not  true  in  point  of  &ct, 

J^  which  he  knew  at  the  time  that  he  stated  it  not  to  be 

Brmigham.  true,  and  if  upon  that  statement  of  what  is  not  true, 

and  what  is  known  by  the  party  making  it  to  be 

If  a  party  for  false,  the  Contract  is  entered  into  by  the  other  party, 

the  purpose  of  .  •'  . 

induciogano-   then  generally  speaking,  and  unless  there  is  more 

tract  wiSb  him  *^*^  ^^^^  ^^  *^*^  ^^^»  there  Will  be  at  law  an  action 
will  state  that  open  to  the  party  entering;  into  such  contracts,  an 

Mrhich  IS  not  *■   .  xr       j  o 

true,  and  actiou  of  damages  grounded  upon  the  deceit,  and 
kn^ws  to  be  tl^ere  will  be  a  relief  in  equity  to  the  same  party  to 
untrue,  and  on  escapc  from  the  coutract  which  he  has  so  been  in- 
theother  party  Yciglcd  iuto  making  by  the  false  representation  of  the 
oonoacT^he^  Other  contracting  party.  In  one  case  it  is  not  neces- 
ma^r  hay©  an  gaiy  that  all  those  three  circumstances  should  concur 
mages  for  the  in  ordcr  to  grouud  an  action  for  damages  at  law,  or  a 
t;t*Siev.  <^laim  for  relief  in  a  Court  of  Equity ;  I  mean  in  the 
ed  in  equity  casc  of  Warranty  given,  in  which  the  party  undertakes 
tract  (vide  that  it  shall  in  point  of  fact  be  so,  and  in  which  case, 
*iyro,  410).      therefore,  no  question  can  be  raised  upon  the  scienter^ 

upon  the  fraud  or  wilful  misrepresentation.  In  this 
case  that  is  clearly  out  of  the  question,  therefore  all 
those  three  circumstances  must  combine :  first,  that 
the  representation  was  contrary  to  the  fact ;  secondly, 
that  the  party  making  it  knew  it  to  be  contrary  to  the 
feet ;  and  thirdly,  and  chiefly,  in  my  view  of  the  case, 
that  it  should  be  this  false  representation  which  gave 
rise  to  the  contracting  of  the  other  party.  "  Dolus 
dans  locum  contractu^  is  the  language  of  the  civil 
law,  not  dolv^s  maltis  generally ;  not  the  mere  fraudu- 
lent conduct  of  the  party  trying  to  overreach  his 
adversary ;  not  mere  misconduct  and  falsehood 
throughout,   xmless  dedit  locum  contractui;    because 


\ 


CASES  IN  THE  HOUSE  OF  LORDS. 


445 


then  comes  in  the  equitable  principle  of  the  civil  law, 
which  forms  a  part  of  all  other  systems  of  jurispru- 
dence, whether  founded  upon  it  or  not,  being 
grounded  on  the  highest  consideration  of  natural 
equity,  ex  dolo  non  oritur  contractus. 

My  Lords,  the  cases  which  have  been  referred  to, 
and  which  are  perfectly  clear  upon  this  point,  may  be 
shortly  recalled  to  the  recollection  of  your  Lordships, 
for  the  purpose  of  clearly  showing  that  the  mate- 
riality as  well  as  the  falsehood  of  the  statement,  and 
the  knowledge  of  the  party  making  it  that  it  was  un- 
true, must  concur  in  order  to  give  relief  in  equity, 
and  to  give  an  action  for  damages  at  law,  the  two 
remedies  being  co-extensive  and  acting  in  exactly  the 
same  circumstances.  The  first  case  that  is  mentioned 
in  suits  of  this  sort,  is  that  of  Lysney  v.  Selhy  (a),  a 
case*  for  affirming  the  rent  of  houses  sold  by  defendant 
to  plaintiff,  to  be  more  than  it  was,  in  which  Lord 
Chief  Justice  Holt  held  that  if  one  buys  upon  a  repre- 
sentation of  so  much  rent,  and  relies  upon  it,  ^nd  will 
inquire  no  farther,  if  the  representation  be  false,  an 
action  will  lie ;  but,  if  the  vendor  will  inquire  fur- 
ther, that  is,  if  not  relying  upon  the  representation  of 
rent  made,  he  says,  "  I  do  not  rely  upon  the  repre- 
sentation, but  I  will  satisfy  myself  by  my  own  in- 
quiry," then  Lord  Holt  seems  to  have  been  of  opinion 
that  the  action  would  not  lie.  Then  there  is  the  case  of 
Dobell  V.  Stevens  (6),  before  Lord  Tenterden.  It  was 
a  question  on  the  purchase  of  an  alehouse,  arising  out 
of  a  misrepresentation  of  the  receipts  of  the  house, — a 
very  common  case, — and  Lord  Tenterden,  in  directing 
the  jury,  said  that  he  relied  on  the  purchase  of  the 
alehouse  having  been  made  on  the  faith  of  the  repre- 
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sentation.  Now  suppose,  instead  of  its  having  been 
made  on  the  faith  of  the  representation,  the  party  had 
said,  "  I  draw  so  much  beer  in  a  month/'  "  But," 
says  the  other,  "  I  will  not  be  satisfied  with  your 
telling  me  that ;  you  will  have  no  objection  to  verify 
and  corroborate  your  statement  of  the  draught,  by 
giving  me  access  to  your  beer  books,  or  to  your 
brewer's  account."  "  Oh,  with  all  the  pleasure  in  the 
world,"  says  the  vendor  of  the  beerhouse ;  "  come,  or 
send  any  person  you  choose."  And  suppose  the  per- 
son had  either  gone  and  satisfied  himself  or  sent  his 
clerk,  which  clerk  had  made  a  report  to  him  and  said, 
I  have  looked  through  the  books,  and  I  am  perfectly 
satisfied ;  or  if  the  party,  not  satisfied  with  the  clerk's 
report,  had  gone  himself  and  looked  at  the  beer  books, 
and  said,  ^*  I  see  it  is  all  right ;"  would  he  then  be 
allowed  six  months  after  that  to  come  and  say,  "  I  will 
be  ofiT  the  bargain,  because  I  find  there  is  a  less  draught 
of  beer  than  I  expected?"  Or  could  he  have  come  with 
any  success  into  Lord  Chief  Justice  Tenterden's  Court, 
and  asked  for  damages  on  the  ground  of  misrepre- 
sentation, because  instead  of  three  butts,  there  were 
only  two  butts  of  beer  drawn  }  "  No,"  my  Lord  Chief 
Justice  would  have  said ;  ^'  how  can  I  say  that  the 
purchase  was  made  upon  the  faith  of  that  representa- 
tion, when  I  know  that  the  purchase  was  made  upon 
your  own  examination  of  the  books,  and  your  clerk's 
report,  which  report  of  your  clerk  was  confirmed  by 
your  own  ocular  inspection."  If  your  Lordships  look 
at  the  case  of  Ekins  v.  Tresham  (c),  your  Lordships 
will  find  the  pleadings  there  set  out,  and  that  the 
defendant  made  such  a  representation,  to  which  repre- 
sentation the  plaintifiT  ^^  adhibens  fidem,  donne  d  lui 


(c)  1  Lev.  102 ;  S.  C.  Sid.  146,  nonu  Leahins  v.  CU$seU 
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500 1. ;"  so  that  "  adhibeiufidem''  appears  to  have  been 
sin  old  rule — a  peculiar  expression,  to  which  represen- 
tation the  party  in  question  lending  faiths  did,  as  Lord 
Tenterden  says  in  Dobell  v.  Stevens,  upon  the  faith  of 
that  representation,  pay  this  500/.  In  Edwards  v. 
M^Leay  (rf),  a  case  in  equity,  those  cases  which  I 
have  mentioned  being  at  law,  Lord  Eldon  holds  that 
the  false  representation  must  be  a  falsehood,  which 
the  other  party  had  no  means  of  knowing.  It  must 
be  a  falsehood  which  is  not  common  to  both  parties  to 
inquire  into  and  ascertain,  a  falsehood  which  is  not 
open  to  the  eyes  of  either  the  one  or  the  other  party, 
but  which  is  within  the  knowledge  of  one  party,  not 
within  the  knowledge  of  the  other,  and  consequently 
to  one  party  telling  the  other,  who  has  no  other 
means  of  satisfying  himself  excepting  listening  to 
what  is  told  him  by  the  party  alone  knowing  it,  he 
adhibens  fidem  entered  upon  the  contract,  in  which 
case  equity  will  relieve  him  against  it,  because  he 
had  no  other  means  of  knowing,  and  he  trusted  to 
that  representation  alone,  not  to  his  own  inquiry,  and 
consequently  it  must  be  that  which  dedit  locum  con- 
tractuL 

Now,  my  Lords,  what  inference  do  I  draw  from 
these  cases  ?  It  is  this,  that  general  fraudulent  conduct 
mgnifies  nothing ;  that  general  dishonesty  of  purpose 
signifies  nothing ;  that  attempts  to  overreach  go  for 
nothing ;  that  an  intention  and  design  to  deceive  may 
go  for  nothing,  unless  all  this  dishonesty  of  purpose, 
all  this  fraud,  all  this  intention  and  design,  can  be 
connected  with  the  particular  transaction,  and  not 
only  connected  with  the  particular  transaction,  but 
must  be  made  to  be  the  very  ground  upon  which  this 
transaction  took  place,  and  must  have  given  rise  .to 
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this  contract.  If  a  mere  general  intention  to  over- 
reach were  enough,  I  hardly  know  a  contract,  even 
between  persons  of  very  strict  morality,  that  could 
stand ;  we  generally  find  the  case  to  be  that  there  has 
been  an  attempt  of  the  one  party  to  overreach  the 
other,  and  of  the  other  to  overreach  the  first ;  but  that 
does  not  make  void  the  contract.  It  must  be  shown 
that  the  attempt  was  made,  and  made  with  success, 
cum  fructu.  The  party  must  not  only  have  been 
minded  to  overreach,  but  he  must  actually  have  over- 
reached. He  must  not  only  have  given  instructions 
to  the  agent  to  deceive,  but  the  agent  must,  in  fulfil- 
ment of  his  directions,  have  made  a  representation ; 
and  moreover,  the  representation  so  made  must  have 
had  the  effect  of  deceiving  the  purchaser ;  and  more- 
over, the  purchaser  must  have  trusted  to  that  repre- 
sentation, and  not  to  his  own  acumen,  not  to  his  own 
perspicacity,  not  to  inquiries  of  his  own.  I  will  not 
say  that  the  two  might  not  be  mixed  up  together,  the 
false  representation  of  the  seller  and  the  inquiries  of 
the  buyer,  in  such  a  way  as  even  then  to  give  a  right 
to  relief.  I  do  not  find  that  there  is  anything  in  this 
cause  that  makes  it  necessary  to  deal  with  that  argu- 
ment. 

My  Lords,  having  stated  these  principles,  I  now 
come  to  call  your  Lordships'  attention  to  the  facts  of 
the  case  in  their  application  to  these  principles.  But 
before  I  come  to  that,  there  is  one  thing  I  wish  to 
observe,  in  case  of  any  misunderstanding  of  an  obser- 
vation of  my  noble  and  learned  friend,  with  respect 
to  what  I  considered  to  be  a  mis-statement  of  the 
principle  respecting  agency  between  the  parties (e).  I 
have  no  doubt  that  if  an  agent  of  a  party,  say  of  Mr. 
Attwood  in  this  case,  without  his  knowledge,  made  a 

(e)  Vide  ant€j  pp.  341,  347  and  348. 


\ 


CASES  IN  THE  HOUSE  OP  LORDS. 


449 


wilfully  felse  representation  to  the  British  Iron  Com- 
pany, upon  which  representation  they  acted,  "  adhi- 
bentes  Jidem"  and  on  that  confidence  had  formed  a 
contract.  I  have  no  hesitation  whatever  in  saying 
that  against  that  contract  Equity  would  relieve  just 
as  much  as  if  there  was  the  scienter  of  the  principal 
proved  ;  because  it  is  not  a  question  of  criminal  respon- 
sibility which  is  here  raised  by  the  facts.  The  agent 
could  not  commit  the  principal  to  any  criminal  pur- 
pose, if  the  principal  did  not  know  it,  and  had  not 
either  given  him  an  authority  or  adopted  his  act  when 
he  did  know  it.  But  as  to  the  civil  effect  of  vitiating 
the  contract  made  upon  that  false  representation,  I 
have  no  doubt  whatever  that  it  would  vacate  it  just 
as  much  with  the  ignorance  of  the  principal,  as  if  he 
were  charged  with  knowing  it,  and  as  if  the  agent 
had  been  an  agent  for  this  purpose. 

My  Lords,  the  British  Iron  Company,  then  repre- 
sented by  three  of  the  directors,  on  the  6th  of  June 
1825  made  an  offer,  or  an  acceptance  of  an  offer,  the 
property  having  been  tendered  to  them  for  600,000  L  ; 
they  made  their  acceptance  of  that  offer,  and  after 
stating  the  dates  of  the  payment  of  the  different  instal- 
ments, they  made  this  most  material  proposal,  moving 
as  your  Lordships  see,  from  them,  not  from  Mr. 
Attwood:  "  This  proposal  is  made  by  us  under  a  com- 
plete understanding  that  you  will  afford  Mr.  P.  Taylor 
every  facility  to  ascertain  the  correctness  of  the  repre- 
sentations that  have  been  made  to  him  respecting 
this  property,"  &c.  (vide  supra,  p.  239).  Now  what 
says  Lord  Holt  ?  In  effect,  **  If  he  will  go  to  inquire 
for  himself  (e)."  What  says  Mr.  Justice  Powys  ? 
^^  If  it  was  a  thing  of  which  he  might  have  satisfied 
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himself  (/)."  What  says  Lord  Tenierden  1  ''  Having 
been  made  on  the  faith  of  the  representation,  and  of 
that  alone  (g).*'  What  says  Lord  Eldon,  in  Edwards  v. 
M^Leajfy  affirming  Sir  fVUliam  Grants  judgment? 
*f  It  must  be  a  falsehood  of  which  the  other  party  had 
no  means  of  knowing  (A)."  And  so  the  British  Iron 
Company  said  to  Mr.  Attwood^  **  You  have  made  ns  a 
proposal ;  you  have  given  a  statement ;  we  entertain  the 
fullest  confidence  that  that  statement  will  be  borne  out 
by  the  inquiry ;  we  accept  the  offer  yon  make,  and  we 
bind  ourselves  to  the  bargain  as  purchasers,  on  the  con- 
dition that  you  will  enable  us  ourselves  to  ascertain  the 
truth  of  the  statement  you  have  already  made  to  us." 
My  Lords,  this  introduces  a  very  material  part  of 
the  case  to  our  immediate  consideration.  Who  is 
P.  Tat/lor  ?  First,  an  expert  mine  2^ent,  well  known 
in  dealings  in  mines;  secondly,  the  ibimder  of  the 
British  Iron  Company ;  thirdly^  one  who  did  not  rest 
contented  with  having  originated  the  company,  but 
continued  to  take  an  active  interest  in  it,  having 
shares  to  the  number  of  300,  his  own  property,  worth 
S0,O00t  at  prime  cost;  fourthly,  the  superintending 
manager  of  the  company's  concerns  generally  ;  but, 
fifthly  and  lastly,  and  most  materially,  their  agent  in 
respect  of  the  CcmgreaveSj  Dudley  Wood  and  Nether^ 
ton  concerns,  because  he  had  been  appointed  their 
agent,  at  a  salary  of  2,000/.  a  year,  with  an  allowance 
of  600  L  a  year  for  his  expenses.  Anybody  more  mixed 
up  with  the  company,  more  identified  with  it,  having 
more  interest  in  its  weliare,  who  ought  to  be  more 
anxious  ior  all  that  concerned  it ;  anybody  n&ore  one 
and  the  same  with  the  party  than  P.  Taylor  was  with 
the  British  Iron  Company,  in  the  circumstances  I 

(/)  Ld  Raym.  iiat.  (g)  3  B.  &  C.  625. 

(k)  2  Swanst.  889. 
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have  just  mentioned,  I  cannot  conceive.  It  is  possi- 
ble that  he  may  have  altered  his  relative  position  ;  it  is 
possible  to  conceive  that  P.  Taylor^  having  been  ori- 
ginally the  company,  became  afterwards  John  Ati- 
wood.  He  may  have  deserted  that  which  was  his  own 
foundation,  may  have  abandoned  that  in  which  he  had 
80  large  a  stake,  may  have  preferred  other  connections 
new  to  him,  and  other  interests  to  the  interests  of  the 
company.  That  is  all  very  possible,  but  hitherto  he 
is  the  company,  and  it  rests  upon  those,  who  would 
sever  him  from  the  company  and  connect  him  with 
the  opposite  party,  to  make  out  that  proof  as  clear  as 
^^yl'ght,  otherwise  all  the  presumptions  arising  from 
all  the  circumstances  are  distinctly  against  them  : 
but  in  the  present  state  I  say  he  is  one  with  the  British 
Iron  Company. 

My  Lords,  P.  Taylor  had  repaired  to  Mr.  AttwootT^ 
previous  to  the  eth  of  June,  when  the  letter  I  have 
just  read  was  written,  and  had  had  several  conversa- 
tions with  him  ;  the  result  and  the  substance  of  which 
were  reduced  to  writing  by  P.  Taylor ^  and  form  what 
is  called  the  P.  T.  No.  1  Paper ;  th^t  famous  paper  of 
which  we  have  heard  so  much  in  this  cause,  but  of  which 
it  is  sufficient  for  me  now  to  say  that  it  contained,  or 
purported  to  contain,  the  substance  of -4 f^t^oocfs  repre- 
sentations of  the  state  of  the  property,  its  capacity  of 
making  iron,  and  the  costs,  in  different  particulars,  at 
which  iron  could  be  made,  so  as  to  enable  the  direc- 
tors to  ascertain  the  money  vaLite  of  that  which  they 
were  about  to  purchase.  It  is  not  immaterial  to 
mention,  I  think  it  appears  somewhere,  that  Mr.  Att" 
wood  throughout  the  beginoing  of  these  proceedings 
always  expressed  his  intention  to  deal  only  with  the 
three  persons,  R.  Small,  /.  Taylor,  and  W.  H.  Shears^ 
Now  Mr.  Attwood  having  received  this  ofier,  though 
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his  aDswer  to  it  is  not  in  the  cause,  nor  does  it  appear 
that  he  made  any  answer,  it  is  quite  certain  that  at 
a  meeting  that  was  held  with  the  parties  afterwards, 
he  at  once  acceded  to  it,  that  nothing  could  be  more 
complete  and  ample  than  the  manner  in  which  he 
fell  in  with  that  last  and  material  part  of  the  condi- 
tion, which  they  imposed,  of  the  fullest  access  being 
given  to  enable  them  to  make  all  inquiries,  with  a 
view  of  satisfying  themselves  whether  or  not  he  had 
Represented  the  facts  to  them  as  they  really  stood. 
The  question  then  was,  whether  he  represented  those 
facts  accurately ;  and  for  the  purpose  of  verifying  his 
statements,  the  fullest  access  was  to  be  allowed  by  him 
to  them,  or  to  their  agents,  whom  they  might  think 
fit  to  send  for  the  purpose  of  aiding  them  in  this 
inquiry ;  and  it  was  not  confined  to  the  verifying  of 
the  statements,  but  they  were  to  have  full  access^  and 
to  make  any  investigation  that  they  thought  fit. 

My  Lords,  that  Mr.  Attwood  performed  this  part  of 
his  undertaking  most  amply,  I  think  there  can  be  no 
doubt.  Without  going  into  the  particulars  by  read- 
ing the  evidence,  but  by  general  reference,  I  will 
remind  your  Lordships  as  to  how  this  was  acted  upon 
by  the  company,  and  we  shall  then  see  how  far,  trust- 
ing to  his  representations,  adhihentes  Jidem  to  his 
representations  in  the  P.  T.  paper,  upon  which  they 
agreed  to  contract,  how  far  they  acted,  or  how  fiar 
they  took  the  inquiry  into  their  own  hands,  he  giving 
them  access  and  affording  them  all  facilities.  In  the 
first  place,  P.  Taylor  goes  down  and  remains  on  the 
property  from  the  27th  of  Septembei*  to  the  9th  of 
November,  with  the  exception  of  a  few  days,  during 
which  he  was  absent ;  and  you  will  presently  see  how 
that  time  was  by  him  spent.  But,  first,  we  may  take 
the  general  result  of  that  from   what  Mr.  Btmnton 
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says,  an  engineer  employed  by  the  company,  and 
wholly  unconnected  with  Mr.  Attwood.  In  answer 
to  the  187th  interrogatoiy,  he  says  that  when  some 
talk  was  made  after  the  dinner  at  Corngreaves,  of 
some  other  investigation,  "  P.  Taylor  said  that  he 
considered  Mr.  Attwood  was  treated  unhandsomely,  as 
he  had  thrown  open  his  books,  and  from  them  given 
the  most  satisfactory  corroboration  to  all  he  had  stated 
before,  and  he  ought  not  to  be  called  on  to  answer 
other  questions  which  were  not  included  in  those  pre- 
viously screed  to  as  the  basis  of  the  contract."  But 
we  are  not  left  to  guess,  from  these  general  assertions, 
at  the  result,  that  this  was  the  case,  because  the  evi- 
dence is  most  ample  of  the  fullest  investigation  having 
been  permitted  by  Mr.  Attwood,  and  of  the  company 
having,  by  their  agents,  in  point  of  fact,  carried  on 
an  investigation,  because  you  have  the  evidence  of  R. 
Edwards^  in  answer  to  the  93d,  94th,  96th,  97th,  and 
110th  interrogatories,  of  the  access  having  been  free, 
and  of  their  having  entered  the  door  thus  thrown 
wide  open  to  them  by  Mr.  Attwood,  and  availed  them- 
selves of  those  facilities :  he  says  that  P.  Taylor  had 
access  to  all  the  books  in  the  counting-house  at  Com-^ 
greaves,  at  Dudley  Wood,  and  at  Netherton ;  that  he 
was  there  each  day,  and  that  he  was  sometimes  there 
for  hours ;  that  he  went  through  the  whole  iron  and 
steel  ledger,  that  he  went  through  the  reckoning- 
book. — [The  Earl  oi Devon:  Edwards^  evidence  was 
shut  out.] — It  was  read  de  bene  esse,  only  to  be  ulti- 
mately shut  out,  if  the  Court  should  be  of  opinion 
that  he  was  a  conspirator.  Then  he  says,  that  no 
book  was  kept  back;  he  identifies  fourteen  of  the 
books,  and  describes  what  each  is ;  he  shows  eighty- 
five  accounts  numbered,  he  describes  them,  he  says 
they  were  all  open  to  P.  Taylor ;  and  then  he  states 
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1838.       a  number  of  particulars  with  respect  to  P.  Taylor ^  as 
att^^d    ^^^^  ®®  *^  ^^*  Harrison,  who  also  examined  the  books. 
f.         A  question  was  raised  whether  the  ironstone  had  been 
and  oihcrs.    purchased,  and  it  was  then  shown  that  it  was,  and 
2^       they  saw  the  ironstone  cotne  in  boats  and  carts,  and 
Bnmgham.    P.  Taylor  had  a  conversation  with  the  people  about 
the  quality,  which  clearly  shows  that  he  knew  it  was 
purchased,  for  he  wondered  Mr.  Attwood  should  pur- 
t^hase  ironstone  of  such  a  quality ;  clearly  showing 
that  he  knew  that  it  was  bought.     But  my  opinion 
does  not  rest  at  all  upon  the  evidence  of  Edwards ; 
I  care  not  if  his  evidence  were  struck  out  of  the  cause, 
for  I  am  going  to  show  your  Lordships,  by  the  evi- 
dence of  Bruntofi,  of  P.  Taylor,  of  Foster,  and  by 
the  acts  of  the  directors  themselves,  that  they  did 
make  the  inquiries,  that  there  was  no  complaint  of 
any  obstruction  thrown  in  their  way,  that  no  obstacle 
whatever  was  interposed  to  those    inquiries  being 
made  as  ftilly,  as  siftingly^  and  as  stringently  as  it 
was  possible  for  men  to  conduct  inquiries. 

It  has  been  observed,  that  Mr.  Attwood  desired  the 
negotiation  between  him  and  the  company,  for  the 
purchase,  to  be  kept  secret.  It  was  a  very  natural 
wish  on  his  part,  and  gives  rise  to  no  suspicion  what- 
ever of  itself  respecting  his  conduct  or  his  motives, 
because,  when  a  great  concern  of  that  sort  is  about  to 
be  sold,  it  is  not  a  pleasant  thing  for  the  person  who 
has  it  to  sell  to  have  it  known  that  he  is  hawking  it 
about,  as  it  were,  to  see  whether  he  can  get  a  pur- 
chaser, and  that,  one  person  having  been  in  treaty 
with  him,  that  negotiation  for  any  reason  not  ex- 
plained had  gone  off,  and  if  he  was  minded  to  sell  it, 
that  would  injure  its  value  in  the  market.  Accord- 
ingly, my  noble  and  learned  friend  (Lord  Lyndhursty 
did  not  impute  any  blame  to  Mr.  Attwood,  nor  did  he. 
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upon  that  ground,  rest  any  part  of  his  suspicion  of 
Mr.  AttwootTs  motives  or  proceedings.  But  he  said, 
inasmuch  as  it  was  to  be  kept  secret,  while  the  secrecy 
lasted  it  threw  the  company  more  into  his  hands 
than  they  otherwise  might  have  been,  by  making  it 
impossible  for  them  to  carry  on  inquiries  indepen* 
dently  of  him ;  it  made  them  rely  therefore  the  more 
upon  his  representation ;  and,  to  a  certain  degree,  I 
admit  the  force  of  this  observation,  but  it  is  limited  of 
course  to  the  time  during  which  the  injunction  of 
secrecy  lasted.  But  it  appears  that  the  secrecy  was 
at  an  end  in  Auyust.  There  is  a  letter  among  the 
papers,  in  which  it  is  said,  ^^  The  secret  is  out ;  the 
Iron  Company  have  bought  Attu^oocTs  mines."  That 
being  in  Atigust^  there  is  no  longer  any  secrecy ;  but 
in  September  and  October^  all  inference  to  be  drawn 
from  the  secrecy  bearing  upon  any  part  of  the  cause 
is  necessarily  at  an  end,  because  whatever  difficulties 
might  have  been  thrown  in  the  way  by  any  injunc- 
tion and  promise  of  secrecy,  must  needs  have  been  at 
an  end  when  the  inquiries,  in  point  of  fiaict,  were 
taking  place.  All  the  importance  of  secrecy  is  the 
e£fect  it  might  have  in  tending  to  prevent  the  com- 
pany from  making  inquiry,  which  by  the  supposition 
they  were  no  longer  prevented  from  doing. 

My  Lords,  P.  Tat/lor  goes  down  and  makes  those 
inquiries,  and  remains  there  till  the  latter  end  of 
October,  If  previous  to  this  period  there  had  been 
no  circumstances  to  excite  the  attention  of  the  com- 
pany, nothing  to  awaken  their  minds  to  any  suspicious 
circumstances  that  might  surround  the  case,  at  all 
events,  towards  the  latter  end  of  October  such  circum- 
stances existed.  In  Ju/y,  when  the  bargain  was  made, 
all  matters  were  prosperous :  shares  were  no  sooner 
declared   to  be   purchaseable  than  tliey  bore  a  pre^ 
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mium,  without  any  very  strict  regard  to  their  value, 
without  any  very  accurate  ascertainment  of  whether  • 
there  was  a  substance  or  a  shadow  to  which  the  shares 
related.  That  was  the  state  of  things  in  July,  and  it 
was  continued  in  August^  and  in  the  beginning  of 
September.  But  about  that  time,  the  Bank  of  England 
thought  fit  to  contract  its  issues.  AH  property  was 
depreciated  by  the  contraction  of  the  currency.  To- 
wards the  middle  of  October  the  difficulties  were 
increased ;  shares  were  at  a  discount,  that  had  before 
borne  a  premium ;  hundreds  and  thousands  of  per- 
sons who  had  been  shareholders  at  first,  were  no 
longer  to  be  found  anywhere,  or  holding  anything,  or 
having  any  existence,  any  more  than  the  company  of 
which  they  professed  to  be  shareholders.  Nobody 
would  pay  any  instalments.  Down  came  the  shares ; 
everything  looked  gloomy,  and  the  gloom  had  very 
much  increased  by  the  25th  of  Octobery  the  next 
date  to  which  it  is  material  to  call  your  Lordships' 
attention. 

My  Lords,  something  that  appeared  afterwards  in 
February 9  March,  April,  and  above  all  in  May,  1826, 
makes  me  suspect  that  as  early  as  October  1825,  per*- 
sons  connected  with  the  British  Iron  Company  began 
to  think  that  they  had  not  got  so  good  a  bargain  as 
they  had  hoped,  and  feeling  that  difficulties  were 
coming  upon  them  in  common  with  all  other  commer- 
cial men,  particularly  with  all  speculative  companies, 
especially  with  all  share  traders,  but  emphatically 
with  all  holders  of  mining  shares,  the  most  gambling 
of  all  shareholders,  it  is  no  want  of  charity,  but  a  re- 
gard  to  facts  and  a  recollection  of  the  facts  of  the 
case,  which  leads  me  to  conclude  that  these  gentlemen 
as  early  as  the  end  of  October  must  have  had  a  mis- 
giving, and  been  in  the  frame  of  mind  to  say,  *^  It 
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would  be  as  well  if  we  were  out  of  the  concern  of 
ComgreaveSj'     Well,  now  their  attention  is  awake : 
now  at  least  the  P.  T.  1  paper  is  likely  to  undergo  a 
rigorous  scrutiny.   Accordingly,  a  resolution  is  passed 
by  the  directors  that  a  deputation  shall  go  down  in 
aid  of  P.  Taylor's  examination,  and  shall  sift  the  con-' 
cem  on  the  spot  by  their  own  exertions,  and  with  the 
help  of  Harrison  and  Brunton^  as  well  as  P.  Taylor. 
Accordingly  thither  they  go,  and  there  they  remain, 
and  on  the  spot  they  carry  oil  their  investigations,  and 
in  the  house  not  only  with  Mr.  Attwood^  but  with  hid 
books,  the  books  in  one  room  and  the  deputies  in  the 
other ;  Mr.  Attwood  offering  them  access  to  the  books, 
and  they  looking  at  them  if  they  pleased.     Not  con-» 
tent   with    their    own   examination    of  the    books, 
Messrs.  Small,  Donaldson,  and  Leathley,  the  three 
that  went  down,  send  back  P.  Taylor's  report,  and 
desire  that  he  should  re-examine  certain  matters  (i). 
Their  attention  being  so  much  more  alive  now  than 
formerly,  they  are  no  longer  quite  satisfied  with  the 
P.  T  paper,  or  with  the  D.  papers,  but  they  recom- 
mit the  matter,  as  it  were,  to  P.  Taylor ;  they  send 
back  these  papers,  and  desire  that  they  may  be  re- 
examined, and  they  accompany  them  with  a  set  of 
minute   queries   as  to  sums  and  quantities.     Now 
those  queries  and  the  recommitment  to  P.  Taylor^ 
clearly  show  that  they  had  gone  into  the  inquiry  in  a 
business-like  way  ;  that  they  had  brought  out  the  re- 
sult of  their  inquiry  after  making  it,  and  that  they 
themselves  had  compared  the  P.  T.  statement  with 
the  D.  papers,  that  their  attention  therefore  was  all 
alive  to  the  subject ;  I  will  not  say,  with  the  desire  of 
shaking   themselves  out    of  the  bargain,  but  at  all 
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erents  in  order  to  make  it  quite  clear,  that  they  were 
bound  fa8t,  and  with  the  intention  of  being  loose  if 
ihffj  found  they  were  not  fast.  There  can  be  no  doabt 
libout  that 

My  Lords,  1  come  then  to  these  conclusions :  fint^ 
tiiat  they,  having  refiisedto  make  the  contract  upon 
the  statement  of  Mr.  Attwood  and  the  P.  T.  paper 
embodjring  that  statement,  required  by  their  letter  of 
the  6th  of  June  1826,  as  a  condition  precedent  to  their 
entering  into  the  contract,  that  full  opportunity  should 
be  giren  to  them  and  their  agents  to  verify  that  state- 
ment ;  Becondly^  that  those  agents  did  go  down  for 
the  purpose  of  verifying  that  statement,  and  were 
there  for  weeks  examining  the  books  and  making  ex* 
tracts  therefrom ; — ^the  fact  of  their  being  there,  if  they 
were  the  agents  of  the  company  (throwing  Edwards^ 
evidence  out  of  the  case  entirely),  would  clearly  show 
that  they  had  access  to  make  inquiry ;  if  they  did  not 
inqidre,  their  laches  must  bind  those  who  sent  them, 
and  estop  them  from  saying  they  had  not  made  that 
inquiry ; — and,  thirdly^  that  not  satisfied  with  sending 
and  having  their  agents  on  the  spot  for  so  long  a  time, 
they  themselves  go  down  to-  see  with  their  own  eyes. 
Though  they  had  as  sharp  eyes  as  could  be  in  the 
head  of  man  in  P.  Taylor  and  Brunton^  and  HarrUon^ 
and  afterwards  Foster^  they  still  think  that  the  eye 
of  the  master  is  better  than  the  eye  of  the  man,  and 
they  go  to  satisfy  themselves,  and  remain  there  two  or 
three  days.  My  Lords,  in  addition  to  these  three 
conclusions  of  &ct,  every  one  of  which  bears  most 
materially  upon  the  principle  as  I  have  deduced  it  from 
the  cases,  upon  which  this  cause  turns,  I  have  to  add 
^  fourth^  which  is  perhaps  the  most  material  of  all : 
what  was  the  result  of  all  these  inquiries  ?  Now  we 
come  to  the  result  of  the  inquiry.     P.  Taylor  says,  in 
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his  letter  of  the  12th  of  October^  after  he  had  been 
there  from  the  27th  of  September^  ^^  I  have  no  reason 
whatever  for  any  change  of  opinion  respecting  the 
value  and  desirableness  of  this  property  to  the  BrUish 
Iron  Company.  The  facts  which  have  recently  come 
under  my  observation  bear  out  the  representations 
made  by  Mr*  Attwoady'  &c.  (Jc).  "  The  6um  to  be 
paid  for  the  ComgreaDea  property  is  a  large  oney 
but  I  believe  I  should  have  no  difficulty  in  showing 
you,  that  a  higher  rate  of  price  has  been  and  is  now 
paying  for  smaller  works  having  the  command  of  mi-^ 
nerals/'  *'  For  the  ultimate  interests  of  our  company 
I  am  inclined  to  say  nothing  better  could  be  deiired 
by  us.  The  present  is  the  minimum  price  at  which  the 
gi'eat  bulk  of  works  can  go  on  here.  Many  furnaces 
are  already  out  of  blast,  and  many  more  must  follow^ 
and  it  is  your  fault  if  ever  they  again  make  a  pig*" 
That  is  to  say,  he  expects  an  entire  monopoly  of  pig-* 
iron,  and  to  keep  out  of  blast  those  who  would  not  be 
able  to  compete  with  them.  This  is  not  the  last  letter 
of  P.  Taylor.  He  had  then  b^en  there  a  fortnight. 
How  is  it  after  he  had  been  there  five  weeks,  when 
he  knows  still  more  thorou^dy  all  that  is  going  on  ? 
He  then  says^  ^^  Since  you  left  me  I  have  been  con- 
stantly engaged  in  e:^amining  Mr.  Attv)^d'$  books 
and  comparing  the  statements,  which  he  has  exhibited^ 
with  them  (/)."  He  does  not  say  that  he  had  the  least 
difficulty  in  seeing  the  books^  and  it  is  not  pretended 
that  he  had.  Then  he  says,  '*  I  may  observe  g^e^ 
rally,  that  although  it  would  not  be  safe  or  prudent  to 
estimate  profits  upon  the  clo6e  calculations  which  Mr» 
Attwood  has  recently  exhibited  to  confirm  the  state^ 

(A)   Vide  iuprCj  p.  ^50, 
(/)  Vide  siipta^  p.  959. 
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ments  which  he  made  at  the  time  of  his  agreement 
for  the  sale  of  his  property,  still  that  these  appear  to 
me  unquestionably  to  prove  that  the  data  which  he 
gave  us  at  the  time  of  the  contract  were  more  favour- 
able to  the  buyer  than  the  seller.  It  appears  to  me 
that  he  overstated  at  the  time  of  the  contract  the  cost 
of  coal  and  ironstone,  and  the  quantity  of  coal,  iron- 
stone and  limestone  required  at  his  works  to  make  a 
ton  of  iron.** 

Now  my  Lords,  let  us  just  observe ;  the  company 
sent  down  Mr.  Taylor  to  verify  the  statement  of 
Mr.  Attwood : — I  will  suppose  that  Mr.  Attwood  had 
written  the  P.  T.  paper  with  his  own  hand,  which  he 
did  not :  He  remains  there  five  weeks,  and  then  he 
sends  to  the  persons,  who  sent  him,  his  report  of  the 
result,  and  what  is  that  result  ?  That  the  statement  of 
Mr.  Attwood  is  not  borne  out  by  the  books  ?  No  such 
thing,  but  that  it  is  more  than  borne  out,  for  Mr. 
Attwood  had  stated  certain  quantities  as  being  re- 
quired to  make  a  ton  of  pig  iron,  more  than  what  was 
proved  by  the  books  to  suffice ;  this  is  most  material, 
it  shows  boTia  fides^  not  catching  or  deception.  The 
P.  T.  paper,  or  Mr.  Attwood^ s  statement,  said  that  to 
make  a  ton  of  pig  iron,  required  3  tons  2  cwt.  2  qrs. 
of  ironstone ;  3  tons  6  cwt.  2  qrs.  IS  lbs.  of  coals, 
and  1 8  cwt.  of  limestone.  The  books  show  nine  years 
of  James  and  Matthias  Attwood^  and  six  years  and 
three  quarters  in  another  account  of  Mr.  Attwood's 
own  experience,  namely,  two  years  and  a  quarter  at 
one  amount,  and  four  years  and  a  half  at  another 
amount,  the  two  years  and  a  quarter  being  3  tons 
1 2  cwt. ;  and  the  four  years  and  a  half  being  3  tons 
18  cwt.  The  average  of  the  whole  of  those  six  years 
and  three  quarters  of  Mr.  Attwood's  time  is  precisely 
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3 tons  13cwt.  That  is  the  quantity  of  ironstone:  I 
am  not  furnished  with  the  particulars  of  the  coal  or 
the  lime  required  during  Mr*  AttwoocTs  own  six 
years  and  three  quarters,  but  I  have  got  the  ironstone, 
and  that  is  the  material  part,  for  the  question  is  as  to 
the  value,  and  that  value  depends  upon  the  excellence 
of  the  thing  which  Mr.  Attwood  is  selling  at  the  time. 
If  a  man  is  selling  a  commodity  to  another,  and 
makes  a  representation  of  the  value  of  that  commodity, 
it  is  one  thing  if  he  overstates  it.  But  if  he  is  selling 
a  commodity,  and  also  telling  the  purchaser,  "  You 
will  find  it  worth  so  much,  not  because  it  is  of  so 
good  a  yield,  not  because  the  commodity  being  an 
ore  is  rich,  full  of  metal  in  proportion  to  the  dross, 
but  also  because  the  costs  of  manufacturing  it  into 
something  else  than  the  ore  are  so  and  so,  and  no 
more;  that  is  a  very  different  representation,  and  it  is 
to  be  dealt  with,  in  my  apprehension,  by  very  different 
canons  from  the  representation  which  he  makes  of 
the  simple  value  of  the  thing  itself.  The  one  is  a 
value  known  chiefly  to  the  seller,  unless  in  so  far  as  he 
opens  the  sources  of  his  information  to  the  buyer. 
But  I  am  now  putting  that  out  of  view.  The  other 
is  not  value,  but  expense  and  cost.  If  I  represent  the 
horse  which  I  am  selling  to  be  an  extraordinary  sure- 
footed animal,  with  easy  paces  and  swift,  that  is  the 
value  of  the  animal  respecting  which  I  am  making 
the  representation.  But  if  instead  of  that,  I  say  he 
is  an  excellent  horse,  and  you  find  that  he  will  not 
cost  you  above  so  much,  because  hay  costs  so  much, 
oats  so  much,  and  straw  so  much,  that  is  quite  a 
different  representation,  because  that  is  a  matter  of 
expenditure,  which  is  as  much  patent  to  the  pur- 
chaser of  the  horse  as  to  the  seller  of  the  horse.  So 
the  representation  made  in  the  P.  71  paper  is  of  two 
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de&criptioxis :  First,  it  is  a  representation  ef  the  yalue 
of  the  ore,  the  measure  of  which  is,  how  much  13  re-e 
quired  to  make  a  certain  quantity  of  pig-iron.  The 
less  that  is  required,  the  mpre  valuable  the  ore  is. 
Birt  the  part  which  relates  to  the  coal  and  ironstone 
is  a  diflPereot  thing,  because  upon  the  coal  the  ex-r 
penses  of  the  manufacture  Tery  much  depend;  it  is 
like  the  expense  of  the  hay  and  corn  for  the  horse. 
The  price  of  coal  is  as  much  known  to  the  purchaser 
US  to  the  seller.  But  though  I  have  not  the  informai- 
tion  from  details  in  the  papers  of  the  amount  of  coal, 
and  the  amount  of  limestone  for  six  years  and  thnee 
quarters,  I  have,  what  is  much  more  material,  the 
representation  of  the  value  of  the  ironstone.  The 
amount  during  those  six  years  and  three  quarters  of 
Mr.  Attwood^ %  own  incumbency,  so  to  speak,  was 
upon  the  average  3  tons  18  cwt.  During  James  and 
liattkias  Attv)ood^%  time,  that  amount  was  2  tons 
16  cwt.  only.  What  is  the  r^resentadon  of  Mr. 
Attwood  \  does  he  say,  as  he  had  a  right  to  dp,  2  tons 
16  cwt.  is  the  amount  of  ironstone  required  to  make  one 
Um  of  pig  iron  ?  No;  but  he  says,  3  tons  2  cwt.  2  qrs. 
Here  then  is  a  representation  different  from  the 
feet,  against  Mr.  Attwood*B  own  interest,  and  in  favour 
of  ihe  buyers ;  therefore  P.  Taylor  might  well  say,  as 
he  does  in  his  letter  of  the  30th  of  October^  that 
"  Mr.  il^fwoorf  appeared  to  hiave  overstated  at  the  time 
of  the  contract,  the  cost  of  coal  and  ircmstone,  and  the 
quantity  of  coal,  ironstone  and  limestooe  required  at 
his  works  to  make  a  ton  of  iron.'*  That,  my  Lords,  is 
not  only  P.  Taylor's  report  to  his  employers,  but  it  has 
been  shown  to  your  Lordships  that  it  is  the  fact ;  and 
it  is  therefore  a  fisMCt  in  the  cause,  that  whereas  Mr. 
Attwood  would  have  been  entitied  to  represent  the 
mine  as  more  valuable  than  it  was,  and  the  quantity 
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of  coal  and  limestoae  required  as  less  than  he  repre- 
sented it,  whereas  he  would  have  been  entitled  by  the 
books  of  the  firm,  as  afterwards  stated  by  P.  Taylor^  to 
have  made  a  representation  less  favourable  to  the 
buyer,  and  more  advantageous  to  the  seller,  he  chose 
to  give  the  less  favouraUe  and  the  less  advantageous 
of  the  two  representations* 

My  Lords,  P,  Taylor  is  not  the  only  person  who 
makes  these  inquiries.  Mr.  Brunton,  an  engineer, 
who  has  never  been  mixed  up  in  this  cause  in  any 
other  way  than  as  a  witness  and  a  professional  maju, 
was  selected  by  the  company,  and  sent  down  to  verify 
the  statements  and  to  make  those  inquiries.  H^ 
makes  his  report  the  3d  of  November  1826;  and 
after  giving  an  answer  to  all  that  he  has  been  asked 
about,  he  says  in  a  postscript,  ^'  As  neithier  the  ques*- 
tion  as  to  the  value  of  the  abovementioned  property, 
nor  the  sum  paid  for  it,  were  stated  to  me,  I  did 
not  consider  it  within  the  range  of  the  object  of  my 
mission  to  offer  my  opinic^  on  the  subject;  but  the 
question  being  now  propounded  to  me,  I  have  no 
hesitation  in  giving  it  as  my  opinion,  that  with  a 
sufficient  capital,  vigorously  and  prudently  applied, 
an  ample  return  for  the  560,000  L  paid  for  the  pro- 
perty may  be  produced ;"  now  this  was  after  the  fall 
in  the  shares. — [Lord  Zyndhurst :  Mr.  Bruntan  was 
examined  as  to  that,  and  he  said  that  he  wrote  that 
postscript  in  consequence  of  his  putting  iaith  in  the 
representations  that  were  made  in  the  papers ;  it  is  an 
inference  drawn  from  the  papers,  not  from  his  own 
inspecti<m;  liiat  is  his  own  expression  in  his  evidence.] 
— It  is  possible  it  may  be  so ;  the  deputation  did  not 
rely  upon  P.  Taylor,  nor  upon  Mr.  Brunton;  the 
deputation  went  down  and  looked  into  the  matter 
with  their  own  eyes ;  they  had  access  to  the  men  and 
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to  the  books ;  they  had  the  J),  papers  prepared  for 
them,  and  they  themselves  make  this  report,  dated 
8d  o{  November  1826  :  "  Having  in  accordance  with 
the  resolution  of  the  Board  of  Directors,  &c.  (vide 
mpraf  p.  259),  we  have  come  to  the  conclusion, 
&;c.  that  Mr.  Attwood  has  substantially  redeemed  the 
pledge  he  had  given  of  proving  the  information  upon 
which  the  managing  directors  concluded  their  con- 
tract with  him  is  correct  and  well  founded.'*  On  the 
same  day,  at  a  special  meeting  of  the  directors,  Mr. 
Small  in  the  chair,  the  present  party  in  the  cause 
representing  the  company,  the  directors  agreed  to  be 
bound  by  the  result  of  the  deputation's  investigations 
upon  the  spot,  and  all  that  they  desired  to  be  attempted 
with  Mr.  Attwood  was,  that  50,000/.  should  be  struck 
off  the  original  cost  of  600,000/.  in  respect  of  the 
lease  of  the  Dudley  Wood  not  being  obtained,  which 
was  agreed  to,  and  the  price  ultimately  stood  at 
550,000/.  No  objection  was  made  by  Mr.  Small  or 
the  directors  to  the  deputation's  report;  no  melius 
inquirendum  was  talked  of;  no  dissatisfaction  was 
expressed  with  P.  Taylor's  or  Mr.  Brunton's  reports ; 
no  dissatisfaction  or  doubt  or  hesitation  was  expressed 
on  the  part  of  any  of  those  directors,  and  therefore  as 
they  had  not  been  able  to  get  rid  of  the  contract,  as 
Mr.  Attwood  had  complied  with  the  conditions  they 
imposed  upon  him,  and  the  result  of  the  inquiry  by 
their  agents  and  by  themselves  was  perfectlv  satis- 
factory, they  get  him  to  strike  off  50,000/.  They 
continue  satisfied  down  to  January  1826.  I  have  now 
before  me  a  letter  of  Mr.  Shears  to  Mr.  Foster,  dated 
the  25th  o{  January  1826,  in  which  this  remarkable 
expression  occurs :  "  We  have  had  very  satisfactory 
accounts  of  the  value  of  this  property,  compared  with 
the  sum  for  which  it  was  purchased ;  we  have  had 
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very  satisfactory  accounts  of  it  from  all  our  own 
people." — By  "  all  our  own  people,"  he  means  all  that 
had  been  employed,  Harrison^  Morrison^  Brunton^  P. 
Tat/lor ; — "  not  only  those  on  the  spot,  but  some  who 
have  been  sent  from  Pantypool  also;  and  we  have  had 
also  a  satisfactory  report  from  a  gentleman  uncon- 
nected with  the  company,  who  was  sent  to  the  spot  to 
examine  the  property  before  the  purchase  was  com- 
pleted." [His  Lordship  next  read  and  commented 
on  Mr.  Shears'  letter  to  Foster j  dated  the  20th  of 
April  1826,  and  Foster' ^  report,  supraj  pp.  270-1.] 

Now,  my  Lords,  I  still  must  say  that,  even  after  all 
this — the  purchase  being  agreed  to  only  upon  condition 
that  the  representation  is  found  to  be  correct,  that  repre- 
sentation not  being  trusted  of  itself,  but  the  purchaser 
distinctly  telling  the  seller,  "  I  will  be  satisfied  only  if 
you  let  my  agents  examine  thoroughly ;"  the  agents 
going  down,  and  for  six  weeks  examining  thoroughly; 
the  agents  making  their  reports,  and  those  reports  being 
every  one  more  favourable  than  the  preceding ;  and 
P.  Taylor^  the  best  qualified  to  judge,  making  the  most 
favourable  report  of  all ;  then  the  parties,  not  satisfied 
with  that,  going  down  and  satisfying  themselves  with 
their  own  eyes,  and  having  1 2  papers  of  accounts  made 
out  while  they  were  making  every  inquiry  (if  they  did 
not,  it  would  be  their  own  fault);  finding  no  obstruction 
thrown  in  their  way ;  then  making  their  report  that 
they  were  perfectly  satisfied ;  that  all  the  accounts  of 
Mr.  Attwood  were  well  founded,  and  that  it  was  a 
good  purchase ;  advising  their  principals  to  complete 
the  purchase ;  continuing  for  months  afterwards  satis- 
fied, though  every  day  and  every  hour  increased  the 
interest  which  they  had  to  get  rid  of  the  bargain  by 
picking  holes  in  the  statements  and  setting  aside  the 
contract ;  and  then  going  down  to  the  20th  of  April 
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1826 ;  and  yet  within  four  weeks  of  this  last  date 
putting  a  bill  upon  the  file  to  set  aside  the  contract 
upon  the  ground  that  the  whole  was  a  fraud  from 
beginning  to  end;  that  Taylor  had  been  deceived 
when  he  had  made  the  P.  T.  paper,  and  when  he 
made  the  subsequent  inquiries;  that  Small,  Leathley 
and  Donaldson  had  been  deceived  when  they  went 
down ;  that  Brunton  had  been  deceived ;  that  all  their 
i^ents  had  been  deceived ;  that  the  whole  was  a  fabri- 
cation from  beginning  to  end — I  still  add  that  I  do 
not  think  fraud  absolutely  impossible,  but  still  it  will 
require  that  it  should  be  as  clear  as  noonday  in  its 
circumstances  to  enable  the  party  either  to  recover 
damages  at  law  in  such  a  case  for  the  deceit,  or  to 
obtain  relief  from  this  contract  so  made,  in  equity. 

It  is  said  that  there  was  a  very  suspicious  con- 
nexion between  P.  Taylor  and  Mr.  Attwood^  which 
takes  away  not  only  the  weight  of  his  testimony  in 
the  cause  (I  mean  those  letters  and  reports  the  result 
of  his  inquiries),  but  all  character  and  credit,  and  en* 
titled  the  Respondents  to  remove  him  from  his  posi- 
tion of  co-plaintiff  with  them,  and  to  make  him  a 
defendant,  as  a  conspirator  with  Mr.  Attwood  in  fabri- 
cating those  statements  for  the  purpose  of  deceiving 
the  company.  I  must  first  testify  my  entire  agree- 
ment with  the  doctrine  laid  down  by  my  noble  and 
learned  friend  on  the  woolsack  respecting  the  mode 
of  proceeding  in  equity,  of  making  the  individuals 
who  have  taken  the  greatest  share  in  the  transactions 
parties  in  the  suit,  which  has  the  same  effect  in  equity 
as  an  indictment  for  conspiracy  at  commcHi  law,  where 
the  party  is  deprived  of  the  evidence  of  those  whose 
testimony  may  be  the  most  important  for  him,  upon 
which  ground  I  have  seen  many  a  jury  let  off  a  man 
who  probably  would,  in  any  other  circumstances,  have 
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been  convicted,  in  consequence  of  making  him  a 
party  who  ought  to  be  a  witness,  and  thereby  depriv'- 
ing  the  principdl  party  of  the  benefit  of  his  testimony. 
I  fully  concur  in  all  that  my  noble  and  learned  friend 
has  said  upon  that,  which  makes  it  the  less  necessary 
I  should  go  into  it,  because  he  cited  the  authority  for 
it,  which,  under  my  advice,  your  Lordships  adopted  in 
the  case  of  De  JBeauvoir  v.  Rhodes  (m).  It  cannot  be 
denied  that  Mr.  Attwood  labours  under  a  hardship  in 
not  having  the  benefit  of  P.  Taylor  as  a  witness,  but 
still  more  of  not  having  the  benefit  of  him  as  a  party 
plaintiff;  because  if  he  had  been  a  plaintiff,  every- 
thing he  said  would  have  been  evidence  against  himi 
and  against  all  the  plaintiffs;  he  would  have  been 
a  witne^  against  himself,  and  so  against  his  co- 
plaintiffs  ;  he  would  have  been  of  the  greatest  value, 
he  having  been  the  principal  person  engaged  in  the 
business,  principal  from  his  large  share  in  the  stake, 
principal  from  his  great  knowledge  of  the  subject, 
principal  from  his  being  the  superintendent  of  the 
company,  of  which  he  had  also  been  the  original 
projector,  and  principal  from  having  throughout  the 
whole  of  these  transactions  borne  the  principal  share 
in  the  investigations ;  containing  in  himself,  therefore, 
the  character  most  important  for  the  defendant  to 
have,  that  of  a  plaintiff  being  a  witness  against  him- 
self. We  are  now  to  take  him  in  another  capacity,  as 
a  co-defendant,  although  the  bill,  as  against  him, 
has  been  dismissed.  Now,  it  is  said,  in  the  first 
place,  that  Mr.  Attwood  gave  up  the  furniture  in  the 
house  at  Carngreaves  to  P.  Taylor,  at  a  valuation  of 
4,000  /.,  which  was  to  be  paid  for  by  a  bill.  I  really, 
in  the  circumstances,  do  not  set  great  store  by  this 
transaction.     He  was  the  natural  person  to  take  the 
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furniture.  Mr.  A  tttcood  was  going  out,  and  P.  Taylor 
was  coming  in.  Here  was  a  great  concern  which  Mr. 
Attwood  was  going  to  quit,  to  sell  tile  concern,  and 
to  leave  the  residence.  It  was  a  convenience  to  him^ 
as  well  as  to  P.  Taylor  and  the  company,  that  some 
such  arrangement  as  this  should  take  place.  The 
utmost  that  can  be  said  is,  that  he  just  smoodis  an 
obstacle  and  a  very  little  diflSculty  in  the  way  of  the 
final  arrangement  of  this  matter ;  I  therefore  set  very 
little  value  upon  that ;  but  then  the  next  is  the  loaH 
of  6,000  /.  My  Lord  Lyndhurst  the  other  day  said 
12,000/.,  but  that  is  made  up  of  all  these  sums 
together ;  the  4,000  /.  for  the  furniture,  6,000  Z.  loan, 
and  2,000/.  loan  to  Taylor  and  Martineau.  Now 
under  what  circumstances  was  that  ?  There  was  a  call 
upon  the  shareholders.  P.  Taylor^  as  I  have  fre- 
quently mentioned,  was  the  owner  of  300  shares,  con- 
sequently the  call  would  come  upon  him.  He  said, 
I  have  not  sufficient  money  to  meet  it ;  for  he  was  en- 
gaged in  the  house  of  Taylor  and  Martineau.  Being 
so  engaged,  he  had  other  calls  upon  him  as  well  as 
these.  What  is  he  reduced  to  the  necessity  of  doing  ? 
Selling  his  shares,  or  at  least  bringing  a  portion  of 
them  into  the  market.  Mr.  Attwood  says,  "No,  do 
not  do  that;  I  Will  lend  you  the  money  rather  than  you 
should.'*  But  observe  in  what  position  Mr.  Attwood 
was  at  this  time ;  he  was  a  person  who  was  interested 
to  the  amount  of  650,000  /.,  and  any  great  injury  to 
the  company  would  be  a  detriment  to  him.  A  call 
upon  shares  generally  produces  a  fall  in  the  price  of 
shares,  because  it  necessarily  brings  shares  into  the 
market.  To  add  an  additional  number  of  shares 
in  the  market  coming  from  P.  Taylor,  the  founder 
of  the  company,  the  principal  manager,  the  person 
who  of  all  others  was  the  most  interested  in  the  com- 
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pany's  prosperity,  and  in  the  raising  and  keeping  up 
the  company's  shares ;  such  a  proceeding  as  that  natu- 
rally struck  Mr.  Attwood  as  all  but  fatal  to  the  pros- 
perity of  the  company.  He  was  so  far  interested  as 
this,  that  he  had  very  good  cause  of  suspicion  at  this 
time ;  for  there  had  been  doubts  and  hesitations  and 
inquiries,  and  attempts  to  get  rid  of  contracts,  and  he 
liad  a  moral  certainty  that  if  any  great  mishap  hap- 
pened to  the  company — if,  by  bringing  in  200  out  of 
300  of  P.  Taylor's  shares  into  the  market,  shares  were 
to  tumble  down  to  a  great  discount,  and  the  company 
were  to  be  in  a  bad  plight,  he  had  good  reason  to 
suspect  that  the  strongest  attempts  possible  would  be 
made  to  get  rid  of  this  purchase  altogether.  It  was 
therefore  a  perfectly  justifiable  thing  for  Mr.  Attwood 
to  say,  "  Anything  rather  than  that,  gentlemen ;  any- 
thing rather  than  your  being  insolvent,  and  not  being 
able  to  pay  me;  anything  rather  than  your  even 
remaining  solvent,  but  not  being  willing  to  pay 
me;" — for  the  next  worst  thing  to  having  an  insol- 
vent purchaser  is  the  having  an  unwilling  or  litigious, 
an  equitably  litigious  purchaser ;  a  purchaser  who,  in- 
stead of  coming  to  his  banker's,  and  drawing  a  cheque 
for  payment,  goes  into  Chancery  and  draws  a  bill. 
Nothing  could  be  more  likely,  therefore,  than  this 
conduct  on  the  part  of  Mr.  Attwood.  It  was  a 
much  better  thing  to  lend  P.  Taylor^  whose  solvency 
he  had  not  the  slightest  reason  to  suspect,  the  6,000  /., 
than  either  to  make  the  company  unable  to  pay 
him  or  unwilling  to  pay  him ;  in  one  of  which  cases 
he  would  have  a  bankrupt  purchaser,  and  in  the 
other  a  bill  in  equity ;  and  therefore  I  think  that 
nothing  could  be  more  easily  accounted  for  than 
that  6,000/.  being  lent  to  Mr.  Taylor^  under  these 
circumstances. 
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My  Lords,  we  are  yet  to  consider  the  2,000^  loan, 
making  up  the  whole  of  the  alleged  accommodation, 
with  the  fiimiture,  to  12,000/.  Now  that  is  material 
to  attend  to,  and  I  must  say  that  I  have  scanned  it 
very  minutely,  because  I  attended  to  the  very  power- 
ful statement  of  my  noble  and  learned  friend  the  other 
day  with  great  care ;  and  I  cannot  rise  from  this 
inquiry  without  feeling  that  the  transaction  stands 
quite  clear  of  all  collusion  and  all  impropriety  on  the 
part  of  P.  Taylor i  or  on  the  part  of  Mr.  Attwood. 
But  we  are  now  speaking  as  to  its  bearing  upon  the 
character  of  P.  Taylor.  He  says,  in  a  letter  of  the 
12th  of  February  J  to  Mr.  MartineaUj  his  partner, 
who  had  been  writing  to  him  about  money,  "  Mr. 
Attwood  is  expected  here  from  Cheltenham  this  after- 
noon ;  I  shall  be  on  the  watch  for  him,  and  do  all 
I  can,  but  I  own  applying  to  him  is  not  quite  what 
I  approve  of;  I  fear  all  will  not  go  well  with  him  and 
the  British  Iron  Company/*  This  was  in  February 
1826,  when  he  had  very  good  ground  to  suspect  that 
all  would  not  go  well.  Then  he  says,  "  I  niust  do 
my  duty,  and  perhaps  make  him  my  enemy."  Then 
comes  the  letter  of  the  13th,  the  day  after:  "  Mr. 
Attwood  came  here  for  a  few  minutes  last  night,  on 
his  way  to  Birmingham,  where  he  expects  to  wind  up 
all  his  family  disputes  to-day.  His  mind  was  so 
intent  upon  this  business,  that  it  was  not  easy  to  get 
him  to  listen  to  any  other  affair/'  I  read  this  for  the 
purpose  of  showing  that  it  is  anything  rather  than 
indicative  of  a  disposition  on  the  part  of  Mr.  Attwood 
to  press  loans  upon  P.  Taylor^  to  overwhelm  him 
with  civility  and  accommodation,  to  bribe  and  buy 
him,  as  it  were,  over  from  the  company  to  himself. 
This  letter  is  anything  rather  than  an  indication  of 
that.     "  But,"  continues  the  letter,  "  I  pushed  him 
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very  hard,  and  spoke  as  plainly  and  forcibly  to  him 
as  I  could.  He  is  quite  aware  of  the  difficulties  of 
the  present  times,  and  is  disposed  to  help  us,  but  he 
evidently  sees  fear;  and  what  can  we  say  as  to 
security  ? "  This  is  not  the  conduct  of  a  man  that 
overreaches  another  with  loans  volunteering  his  assist- 
ance. ^^  He  will  stay  with  us  some  days,  and  if  pos- 
sible, you  had  better  come  and  meet  him,  to  help  me 
to  persuade  him ;  and  we  must  try  and  get  something 
beyond  what  is  immediately  required.  You  must, 
however,  try  and  get  some  of  your  friends  to  help 
you ;  surely  they  can  do  it  if  you  can  prove  to  them 
all  is  right."  This  is  the  picture  of  a  man's  mind 
who  does  not  feel  that  he  has  Mr.  Attwood  to  draw 
upon,  taking  advantage  of  the  situation  in  which  he  is 
with  respect  to  him  and  the  company.  It  is  the  letter 
of  a  man  in  great  difficulty  and  anxiety,  who  hopes 
that  it  may  turn  out  well,  who  will  not  say  that  he 
expects  it,  and  who  is  not  at  all  sanguine  in  his  hope^ 
and  who  says,  ^'  Pray  come  down  and  help  me,  and 
see  what  we  can  make  of  this  business.'' 

Now,  my  Lords,  comes  the  fourth  of  those  circum- 
stances to  which  I  am  to  call  your  attention  as  bear- 
ing upon  P.  Taylor t  the  matenality  and  importance 
of  which  I  do  not  deny  at  all.  Suppose  I  had  not 
explained  away  the  furniture,  or  the  6,000/.  loan 
arising  from  the  common  interest  of  Mr.  Attwood — 
suppose  there  was  nothing  to  explain  the  2,000/.  loan 
— I  ask  when  all  these  transactions,  amounting  to 
12,000/.,  arose?  Observe,  the  case  is  not  that  Mr. 
Attrvood  lends  P.  Taylor  12,000/.,  but  the  case  is, 
that  to  induce  P.  Taylor  to  do  certain  things,  to  open 
his  eyes  to  a  rich  part  of  the  ore,  to  close  them  to  a 
bad  part,  not  to  see  faults  where  they  are,  to  run  over 
glibly  the  parts  of  the  books  that  will  not  bear  exami- 
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nation :  in  order  to  induce  him  to  do  that,  Mr.  Att- 
wood lends  him  12,000/.  Now  I  venture  to  predict, 
that  some  persons,  led  away  by  my  noble  and  learned 
friend's  mostingenious  and  powerful  statement,  among 
Others  my  noble  and  learned  friend  near  me,  (Lord 
Wynford)  who  was  not  present  at  the  hearing  of  the 
cause  at  all,  has  been  led  away  by  it;  I  venture  to  pre- 
dict that  they  believed  that  the  12,000/.  was  lent  to 
P.  Taylor  before  the  period  when  he  examined  Com- 
greaves,  Dudley  Wood,  and  NetJierton,  when  he  was 
there  six  weeks  to  look  at  the  books,  when  he  made 
his  report  of  the  12th  of  October,  and  his  still  ampler 
report  of  the  30th  of  October,  that  everything  was 
confirmed  in  Mr.  AttwoocTs  favour.  It  is  absolutely 
the  reverse.  Every  one  farthing  of  the  money  was 
advanced  long  after  the  whole  period  in  question,  long 
after  he  had  made  his  report  of  the  30th  October^ 
upon  which  report  the  directors  had  finally  acted ;  it 
is  in  January  and  February  1826.  My  Lords,  I  think 
that  is  sufficient  of  itself  to  put  an  end  to  any  argu- 
ment drawn  from  these  loans  to  P.  Taylor.  But,  in 
justice  to  his  credit,  let  us  look  at  the  value  of  his 
report,  and  whether  there  is  anything  to  detract  from 
the  weight  of  that  report  and  that  kind  of  testimony 
which  he  bears  against  himself,  as  well  as  against  his 
copartners.  The  charge  is,  that  he  was  in  league 
with  Mr.  Attwood,  that  consequently  he  was  not  an 
indifferent  witness,  but  that  be  was  Mr.  Attwood,  and 
that  this  is  only  Mr.  Attwood^ %  statement  which  he 
made,  and  which  he  knew  to  be  false.  The  bill  so 
treats  it ;  that  is  a  very  material  circumstance ;  the 
amended  bill  most  distinctly  pleads  that  ever3rthing 
that  was  known  to  Mr.  Attwood  was  known  to  P.  Tay- 
lor. That  of  itself  gives  rise  to  this  observation ; 
P.  Taylor  is  no  longer  a  co-defendant ;  the  bill  is  dis- 
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missed  as  against  him,;  he  is  acquitted;  therefore 
P.  Tat/lor  is  the  company,  and  not  Mr.  Attwood ;  the 
bill  is  dismissed  as  against  him.  There  is  no  objec- 
tion to  that  part  of  the  decree;  there  is  no  cross 
appeal  seeking  to  set  it  aside,  and  to  have  a  decree 
against  P.  Taylor ;  he  therefore  is  dismissed  as  a  de- 
fendant, and  they  plead  that  he  knew  everything  that 
Mr.  Attwood  knew  ;  that  is  the  substance  of  it ;  they 
allege  in  their  bill,  as  a  ground  for  being  relieved 
from  the  contract  with  Mr.  Attwood^  that  Mr.  Attwood 
fraudulently  concealed  things  from  them,  fraudulently 
misrepresented  things  to  them  ;  and  in  proof  of  that^ 
they  plead  that  P.  Taylor^  one  of  themselves,  and 
their  own  agent,  knew  everything  Mr.  Attwood  knew, 
which  Mr.  Attwood  concealed  from  them. 

My  Lords,  I  have  thought  it  my  duty,  both  in 
justice  to  the  man  and  in  justice  to  the  case,  to  go 
through  every  part  of  P.  Taylor's  conduct,  more 
especially  after  the  month  of  February^  when  he 
received  the  2,000/.,  the  last  of  the  12,000/.  accom- 
modation, to  see  whether  he  was  then  influenced  in 
his  conduct  by  that  kindness  of  Mr.  Attwood  to  him* 
The  result  of  that  examination  has  been  to  convince 
me  that  P.  Taylor  did  not  speak  too  favourably  of 
himself,  when  he  said  in  his  letter  of  the  12th  of 
February^  "  I  must  do  my  duty,  and  perhaps  make 
Mr.  Attwood  my  enemy."  I  am  prepared  to  say  that 
my  opinion  is  that  he  did  do  his  duty,  that  he  adhered 
to  his  employers;  that  he  continued. to  be  with  them, 
and  not  with  Mr.  Attwood  \  and  that  in  point  of  fact, 
all  the  effect  of  the  12,000/.  accommodation,  after  it 
took  place,  never  made  him  swerve  by  one  hair's- 
breadth  from  being  the  creature,  I  will  call  him,  of 
the  company,  and  I  dare  say  he  made  Mr.  Attwood 
his  enemy.       '^^ 
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NoW)  in  proof  of  this,  I  shall  refer  your  Lordships 
to  but  one  or  two  instances.  On  the  16th  February ^ 
which  is  immediately  after  the  last  of  the  accommo- 
dations, P.  Taylor  writes  to  the  directors,  "  We  shall 
have  a  large  claim  against  Mr.  Attwood  for  repairs." 
On  the  22d,  he  says,  "  I  feel  little  doubt  of  carrying  my 
point  with  Mr.  Attwood.'*  That  is  about  the  question 
of  time  for  the  payments ;  very  great  difficulties  had 
arisen  in  going  on  with  the  concern.  The  purchase- 
money  was  not  all  that  they  had  to  pay,  for  they  had  to 
carry  on  the  concern  ;  they  had  a  floating  capital  to 
provide  for  it,  as  well  as  to  pay  for  the  dead  stock  of  the 
mines;  they  had  also  to  furnish  the  Mtuzbon,  PontypooU 
Cornwall^  and  South  PTa^e^  mines;  they  were  in  great 
embarrassment  for  money,  and  a  delay  of  a  few  weeks 
was  found  to  be  very  material  to  them,  and  they 
wrote  most  anxiously  to  P.  Taylor  to  endeavour  to 
make  him  persuade  Mr.  Attwood  to  give  them  time, 
and  to  depart  from  the  strictness  of  the  bargain,  and 
those  are  tlie  kind  of  letters  that  P.  Taylor  wrote, 
clearly  showing  he  continued  with  the  directors  and 
not  with  Mr.  Attwood.  On  the  2 2d  of  February 
1828,  he  says,  "  I  feel  but  little  doubt  of  carrying 
the  point.''  Then  he  says,  "  Mr.  Attwood  is  just 
come  in."  This  letter  is  written  in  great  anxiety; 
it  is  a  letter  written  from  hour  to  hour,  while  the 
facts  are  taking  place.  ^'  Mr.  Attwood  is  out;  I  ex- 
pect him  in ;  I' feel  anxiety  about  him  ;  he  is  not  come 
in."  Then  he  says,  "  Mr.  Attwood  has  just  come  in." 
He  had  not  come  in  when  he  began  to  write.  Then  he 
adds  a  postscript;  he  had  not  then  talked  to  him, 
but  when  he  added  the  postscript,  he  had :  ^^  I  have 
no  doubt  of  success  with  Mr.  A  ttwood.''  The  directors 
then  thought  it  right  to  say  how  much  they  were 
comforted.     On  the  23d  they  write  an  answer  to  his 
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communication  of  the  22d,  saying  how  much  pleased 
they  were  with  what  he  had  done«  Then  on  the  28th 
of  Aprily  P.  Taylor  writes  again.  They  are  now  get- 
ting ixito  difficulties,  fighting  with  Mr.  Attwood;  they 
could  not  get  an  extension  of  the  time ;  they  were  to 
be  held  to  their  contract ;  they  wanted  to  b,e  off|  be* 
cause  they  could  not  get  the  time  extended ;  they 
wanted  to  pick  a  hole  in  the  contract.  With  which 
of  the  two  hostile  parties  does  P.  Taylor  take  part  ? 
He  takes  part,  not  with  the  person  who  gave  him  the 
12,000^  accommodation,  but,  as  he  promised  in  his 
letter  to  his  partner  MartineaUy  he  does  his  duty  and 
makes  Mr.  Attwood  his  enemy*  He  says, ''  I  have 
seen  Best;  he  had  said  there  is  misrepresentation; 
Mr.  Attwood  is  informed  of  all  that  passed ;  I  tell 
you  this  for  your  own  guidance  and  government; 
take  care  not  to  let  Mdwards  remain  here.'*  This  is 
the  tool,  the  bought,  bribed,  purchased  creature,  of 
Mr.  Attwood!  '^  Do  not  let  Mr.  Edwards  remain 
here  :**  Giving  the  other  party  intimation  that,  if  you 
do  not  take  care,  Edwards  will  play  you  a  trick. 
"  Direct  me  how  to  behave  as  to  my  general  conduct 
towards  Mr.  Attwood \'  meaning,  I  will  behave,  not 
as  I  should  wish,  or  as  I  feel  I  ought  to  do  from  his 
kindness  towards  me,  and  the  obligations  un4er  which 
1  lie  to  him,  but  I  will  do  as  you  desire  me. 

Then  on  the  11th  of  May^  this  tool  and  creature, 
purchased  and  bribed  by  Mr.  Attwood^  says,  "  I  have 
not  been  idle ;  I  have  been  hunting  up  evidence  for 
your  bill.  '*  You  have  discharged  that  man  Smith 
from  your  works,  but  he  should  be  taken  care  of,  he 
knows  things  that  may  be  of  use  to  you  in  your  cause." 
Against  whom  ?  Against  Mr.  Attwood.  ''  Although 
you  have  discharged  him,  he  may  help  your  bill ; 
therefore  I  think  it  would  be  politic,  though  you 
discharge  him  here,  where  he  may  help  Mr.  Attwood^ 


1838. 
Attwood 

V. 

Smill 
and  others. 

Lord 


476 


CASES  IN  THE  HOUSE  OF  LORDS. 


1838. 

^ V — * 

Attwooo 

V. 

Small 
and  others. 

hard 
Vfrorngkam. 


to  employ  him  at  Rtmbon**  Therefore  I  take  it  to  be 
clear  that  this  1 2,000  /.  accommodation  was  given 
long  after  P.  Taylor  had  done  everything  that  he 
could  in  favour  of  the  directors ;  and  that  after  he 
got  that  12,000  Z.  he  never  swerved  from  his  duty 
towards  them,  and  continued  as  hostile  to  Mr.  Attwood, 
and  as  devoted  to  them,  as  if  he  had  never  received 
a  penny.  But,  moreover,  the  directors  themselves 
pass  a  resolution,  honourably  acquitting  P.  Taylor  of 
all  those  charges  now  ventilated  against  him,  and 
that  resolution  bears  date  on  the  very  eve  of  the 
commencement  of  the  suit.  Therefore  I  do  conceive 
I  am  not  stating  the  case  too  strongly  when  I  observe 
that  the  result  of  my  most  full  examination  of  all  the 
case  as  against  P.  Taylor,  leaves  me  in  the  entire 
persuasion  that  as  against  him  it  fails  entirely;  that 
the  directors  were  justified  in  their  vote,  honourably 
acquitting  him  from  those  charges ;  that  the  Court 
below  was  justified  in  dismissing  the  bill  as  against 
him,  and  that  nothing  remains  against  him  save  some 
matters  appearing  upon  the  testimony  of  the  witness 
Best.  When  the  directors  went  down  in  the  spring 
of  1826  for  the  purpose  of  hunting  up  evidence  in 
order  to  get  rid  of  the  contract.  Best  swears  he  said 
to  P.  Taylor  J  "  What  will  you  do  with  the  directors 
when  they  come  ?"  This  is  meant  to  charge  Taylor 
with  conspiracy  with  Attwood.  "  Oh,  never  fear 
what  I  will  do  with  them ;  I  will  bow  them  out  of 
the  room,  and  send  them  away  as  wise  as  they  came.'* 
I  find  my  noble  and  learned  friend  in  the  Court  below 
gave  no  credit  to  this  part  of  the  testimony  of  Best ; 
and  I  really  am  surprised  that  as  he  gave  no  credit 
to  this  part,  he  gave  so  much  credit  to  the  rest  of  his 
testimony ;  because  I  have  come  to  this  conclusion, 
that  Best  could  not  have  said  this  from  a  misappre- 
hension, that  he  could  not  have  been  the  wituess  of 
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truth,  when  he  swore  to  that  very  remarkable  state- 
ment, "  Oh,  if  they  come  1  shall  bow  them  out  of 
the  room,  and  send  them  away  as  wise  as  they  came." 
And  my  Lord  Chief  Baron,  after  running  over  the 
circumstances,  says,  "  It  is  quite  impossible,  under 
such  circumstances,  that  Mr.  Taylor  could  suppose 
he  could  prevent  that  investigation  going  on,  or  that 
he  could  dismiss  them  with  a  bow."  And  his  Lord- 
sliip  says  (and  this  is  the  point  upon  which  I  diflfer 
from  him),  that  this  was  a  misapprehension  or  mis- 
recollection  of  Best's.  Then,  my  Lords,  we  have 
P.  Taylor  relieved  by  a  consideration  of  his  conduct 
under  the  iive  separate  heads  I  have  mentioned ;  in 
the  loan,  in  the  furniture,  in  the  advance  to  pay  the 
calls  on  his  shares,  in  the  date,  the  most  material  of 
all, — ^for  this,  to  have  deserved  the  name  of  a  fact  in  the 
cause,  should  have  been  before  he  made  his  report,  and 
not  months  afterwards; — and  lastly,  by  his  conduct 
after  the  advance  of  the  money,  he  stands  acquitted 
by  the  dismissal  of  the  bill  unappealed  from ;  and 
then,  last  of  all,  he  stands  acquitted  by  the  directors 
themselves  passing  their  resolution  honourably  acquit- 
ting him. 

Then  how  does  the  whole  case  now  stand  with 
reference  to  the  principle  which  should  be  the  meri- 
dian line  to  which  all  the  facts  should  be  referred  ? 
It  is  that  parties  have  agreed  to  purchase  upon  the 
representation  of  the  seller  touching  the  value  of  the 
property ;  that  they  have  said  the  agreement  should 
not  be  binding,  unless  upon  condition  that  they 
should  have  full  access  to  the  works  and  the  books, 
for  the  purpose  of  verifying  that  statement ;  that  that 
access  was  granted  them  in  the  fullest  manner ;  that 
they  send  their  agents  one  after  another  down,  and 
that  above  all  P.  Taylor  was  sent  down,  and  was  there 
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six  weeks,  m^dj^  a  full  examination,  reported  over  and 
over  again,  fully  and  amply,  in  corroboration  of  the 
original  statement ;  that  next,  not  satisfied  with  his 
representation,  and  Brunton'a  and  Foster^^  and  others 
whom  they  sent  down,  a  deputation  go  down,  and 
have  paper  af^r  paper  prepared  for  their  information, 
which  they  carry  back  with  them  to  town,  and  havmg 
the  result  of  their  own  examination,  which  they  were 
deputed  to  make,  and  did  make  on  the  3d  of  No* 
vember,  they  write  that  remarkable  resolution  which 
they  reported  to  the  directors,  that  they  found  Mr, 
Attwaod's  statements  fully  borne  out  and  corrobo- 
rated in  all  particulars ;  whereupon,  after  striking  off 
60,000  /.  from  the  original  600,000  /.,  they  executed 
the  contract.  Such  being  the  result  of  the  examina- 
tion, and  the  contract  being  executed  upon  that  result, 
the  question  is,  Was  there  ever  yet  known  an  instance 
in  which,  in  such  circumstances,  a  contract  was  set 
aside  on  the  pretence  that  it  was  originally  made  on 
a  false  representation  ?  But  still,  my  Lords,  I  do  not 
say,  that  even  in  this  case  there  may  not  be  found  to 
be  such  a  web  of  falsehood,  wove  by  one  party  and 
spread  around  the  other,  as  that  they,  either  from 
ignorance  of  mining  concerns,  Mr.  Attwood  being  an 
iron-master  and  they  not,  or  from  great  cunning  upon 
his  part,  or  from  his  making  accounts  in  which  lie 
should  mix  up  estimate  with  statement,  and  pretend- 
ing a  thing  to  be  estimate  one  day  and  statement 
another,  all  these  things  together,  I  will  not  take 
upon  myself  to  say,  might  not  in  some  conceivable 
combination  of  rare  and  hardly  possible  circumstances 
produce  a  case  in  which  a  Court  of  Equity  would  give 
relief.  But  I  say  again,  as  I  said  in  the  outset,  that 
first,  I  never  heard  of  such  a  case,  either  at  law  for 
damages,  or  in  equity  for  relief  against  a  contract ; 
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and  tbat,  secondly,  it  must  at  all  events  be  perfectly 
clear ;  there  must  be  no  doubt  whatever ;  it  must  not 
be  on  a  nice  calculation,  nor  on  a  balance  of  evidence, 
it  must  not  be  on  such  calculations  as  might  have 
deceived  the  party  himself,  so  that  he  might  have 
been  mistaken.  It  must  be  clear  incontestible  proof; 
as,  for  instance,  books  proved  to  be  kept  back,  which 
would  have  altered  the  case ;  as  fabricated  accounts 
brought  forward,  which  gave  it  a  false  colour;  as 
falsehoods  told,  and  shown  to  be  untrue  in  point  of 
&ct,  and  untrue  to  the  knowledge  of  the  person 
making  them. 

Now,  my  Lords,  let  us  proceed  to  examine,  first, 
the  P.  T.  paper,  which  is  the  foundation  of  the 
whole,  and  as  connected  with  it,  the  D.  papers.  The 
first  observation  that  arises  on  the  P.  T.  paper,  is, 
that  it  is  not  written  by  Mr.  Atttoood,  but  by  the  other 
party  (I  now  call  P.  Taylor  the  other  party,  because 
I  have  demonstrated  that  he  is  the  other  party  to  all 
intents  and  purposes).  It  is  written  by  the  other 
party,  who  is  no  conspirator,  for  he  has  been  acquitted 
not  only  by  the  sentence  of  the  Court,  but  also  by  the 
directors  themselves,  and  acquitted  by  the  facts  of 
the  case,  even  if  there  had  been  no  dismissal  of  the 
bill,  and  no  acquittal  by  the  directors.  Well  then  he, 
that  is,  the  directors,  writes  this  paper,  and  not  Mr. 
Attwood.  Secondly,  it  is  not  the  result  of  one  state- 
ment made  by  Mr.  Attiaood^  with  his  papers  by  him, 
and  reading  off  the  statement  while  P.  Taylor  made 
a  note  of  it  for  himself  and  his  co-purchasers,  but  it 
is  the  result  of  several  conversations,  none  of  which 
were  reduced  into  writing  at  the  time,  but  were  all 
reduced  into  writing  afterwards ;  that  is  the  second 
observation.  A  third  observation,  and  the  most  ma- 
terial one,  is  as  to  the  conduct  of  Mr,  Attwood  with 
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respect  to  that  paper.  There  is  not  a  tittle  of  evidence 
that  I  can  fii^d  in  the  cause,  of  that  paper  having  been 
shown  to  Miv  Attwood  at  the  time  it  was  written; 
which  really  it  ought  regularly  to  have  been;  P. 
Taylor  ought  to  have  shown  it  to  him,  and  asked  him, 
*^  Is  that  your  account  of  your  property  ?*'  On  the 
contrary,  I  believe  that  paper  was  not  shown  to  Mr. 
Attwood  until  October.  Suppose  Mr.  Attwood  had 
been  disposed  to  behave  fraudulently  ?  He  must  have 
known  that  he  had  told  P.  Taylor  a  falsehood,  and 
that  P.  Taylor  had  reduced  that  falsehood  into  writing; 
he  must  next  have  known  that  that  falsehood  had 
been  the  ground  of  the  contract;  he  must  have 
known  that,  in  proportion  as  it  was  false,  his  detection 
approached.  What  would  a  fraudulent  man  have 
done  in  that  case  ?  It  was  the  easiest  thing  in  the 
world :  **  I  have  committed  a  fraud :  I  have  deceived 
P.  Taylor ;  I  have  got  him  to  write  a  false  account ; 
I  know  it  is  all  &lse;  I  will  take  care  to  give 
such  a  colour  to  the  P.  T.  paper  as  shall  save  me 
from  detection,  and  shall  bind  the  contractors/' 
That  he  had  the  power  of  doing;  he  had  only  to 
say,  "  This  P.  T.  paper  is  not  a  correct  account  of 
what  I  told  you;  you  are  not  my  agent;  you  are 
the  other  contracting  party.  I  gave  you  the  repre- 
sentation ;  you  took  it  down.  Upon  that  representa- 
tion the  contract  has  been  executed.  You  have  a 
wrong  representation ;  I  never  told  you  what  is  there 
written  down."  What  had  Mr.  Attwood  to  do  but 
to  disavow  the  paper,  which  he  had  the  greatest 
facility  for  doing,  because  they  could  not  check  it  by 
any  writing  in  his  own  hand,  and  P.  Taylor  could  not 
say  he  had  shown  it  to  him,  or  taken  it  down  in  short- 
hand, or  even  in  extended  writing  at  the  moment. 
What  could  have  been  so  easy  as  to  have  said,  "  You 
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have  taken  your  note  very  incorrectly  ?  "  No  such 
thing ;  he  at  once  adopts  the  paper,  he  admits  it ;  he 
says,  "  That  is  what  I  told  you ;  by  thaf  I  afbide." 

My  Lords,  I  cannot  but  say  that  this  looks  Kke  a 
very  honest  proceeding,  when  a  man  has  such  means 
of  helping  himself  to  escape,  and  does  not  avail  himself 
of  it,  but  manfully  says,  ^^  This  is  the  paper  as  I  have 
told  it  you,  and  I  am  ready  to  prove  it ;  look  at  my 
accounts — look  at  my  books."  Keeping  that  in  view, 
let  us  consider  this  P.  T.  paper.  The  first  question 
which  arises  is,  whether  the  nature  and  constitution  of 
it  is  that  of  an  estimate  or  statement.  Properly  speak- 
ing, I  hold  it  to  be  mixed  of  both,  but  whether  that 
part  which  is  material  is  estimate  or  statement — that 
is  the  main  question.  "  Six  furnaces  to  be  erected  on 
the  freehold,  each  capable  of  making  50  to  60  tons  of 
pig  iron  per  week,  say  from  300  to  360."  Now  no 
man  can  read  that,  without  seeing  that  it  must  be  es- 
timate ;  "  six  furnaces  to  be  erected.'*  There  was  not 
one  fiimace  there.  Then  it  goes  on,  360  tons  pigs 
will  require  1,200  tons  coals,  &c.  [His  Lordship  read 
several  items  from  that  paper  and  the  D.  papers  (n), 
distinguishing  which  items  appeared  to  him  to  be 
statements  and  which  estimates  only.]  If  P.  Taylor 
had  foreseen  that  one  day  a  question  would  arise  whe- 
ther the  P.  T.  paper  was  estimate  or  statement,  he  would 
have  said,  "  I  am  prepared  to  show  you  which  is  es- 
timate and  which  is  statement ;  when  I  talk  of  esti- 
mate, I  talk  of  1,200  tons,  in  round  numbers;  but 
when  I  speak  of  statement,  I  give  it  in  pounds, 
shillings  and  pence,  in  money ;  and  in  tons,  cwts.  qrs. 
and  lbs.,  as  to  weight ;  and  I  state  the  very  sums  and 
weight,  and  I  tell  you  they  are  taken  from  the  books, 
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that  there  may  be  no  doubt."     As  to  the  D.  papers, 
my  noble  and  learned  friend  was  inclined  to  think 
the  other  day,  that  these  were  all  actual  statements, 
on  account  of  the  note  that  is  to  be  found  in  the  third 
of  them,  signed  by  Leathley  and  Donaldsorif  which 
says,  "the  above  is  an  estimated  cost.*'     My  noble 
and  learned  friend  argued  that  this  note,  being  ap- 
pended to  this  paper  and  not  to  the  others,  shows  that 
all  the  others  are  statements  and  not  estimates,  npcm 
the  principle  inclusio  unitis  est  exclusio  oUterius.     Now 
I  read  it  thus :  '*  Cost  of  making  360  tons  of  forge  pig 
iron  at  Comgreaves  Iron  Works,"  &c.     Why  there 
were  no  iron  works  at  Comgreaves,  consequently  they 
were  obliged  to  state,  "  the  above  is  an  estimated  cost." 
When  you  come  to  look  at  the  first  and  second  of 
these  papers,  the  substance  of  them  shows  that  they 
must  be  estimates  also,  though  it  is  not  necessary,  from 
the  peculiar  structure  of  those  papers,  that  the  note 
which  is  appended  to  the  third  should  be  appended 
to  them.     My  Lords,  we  are  not  left  in  doubt.    There 
is  a  passage  in  the  cause  which  puts  an  end  to  the 
controversy  as  to  whether  the  D.  papers  are  estimates 
or  statements.     Harrison,  a  most  steady  witness  of 
the  company's,  gives  a  full  account  of  these  D.  papers 
in  a  way  that  leaves  no  doubt  whatever  about  the 
matter.     They  were  all  there  ;  he  says,  he  observed, 
"  This  is  not  the  book  of  the  present  time.     It  does  not 
show  the  present  state  of  the  works."     One  of  them, 
but  who  he  does  not  recollect,  then  asked  where  the 
present  books  were.     In  answer,  Edwards  or  James 
said  no  regular  furnace  account  had  been  kept  since 
Jones  left  the  works,    but  that  they  could  produce 
"  calculations  to  show  what  the  present  cost  of  the 
iron  was  in  the  different  departments  of  their  works." 
He  says,  "  that  one  of  the  complainants  then  observed 
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he  supposed  they  must  look  them  over.  That  no  other 
later  furnace  books  were  produced  at  such  meeting,  but 
that  Edwards  and  James,  or  one  of  them,  stated  such 
reason  for  the  non-production  of  these  books  as  here- 
inbefore stated ;  that  after  the  conversation  above 
described,  Edwards  and  James  went  out  of  the  room, 
and  deponent  thinks  they  must  have  been  absent  ful} 
half  an  hour ;  that  James  first  returned,  according  to 
the  best  of  this  deponent's  recollection,  and  made  some 
sort  of  excuse  or  apology  for  keeping  the  gentlemen 
waiting  so  long,  observing  tliat  Edwards  would  be  in 
presently,  with  the  statements  or  accounts.  That  Ed^ 
wards  soon  afterwards  came  in  and  brought  with  him 
several  papers  or  accounts,  containing  a  calculation** 
And  then  he  says,  "  they  were  numbered  from  D.  1 
to  Z>.  12  respectively."  There  is  the  account  which 
Harrison^  their  own  witness,  gives,  who  says  they  pur- 
ported to  be  calculation  papers,  that  they  were  ^ven  as 
calculation  papers,  and  that  the  reason  why  they  were 
calculation  papers  and  not  statements  from  books  was, 
that  they  had  not  got  the  books  from  which  to  take 
them.  Then  assuming  these  to  be  calculations  rather 
than  statements,  still  if  it  can  be  shown  that  false  papers 
were  laid  before  the  parties,  either  by  Mr.  Attwood  or 
by  his  agents,  and  that  he  wilfully  and  knowingly 
made  those  calculations  falsely,  I  do  not  say  that  the 
same  kind  of  argument  may  not  arise  for  relief,  sub- 
ject to  all  the  remarks  I  have  already  made  as  to  the 
peculiar  circumstances  of  this  case,  and  the  strength 
and  the  clearness  of  the  evidence  which  would  be  re- 
quired to  overset  a  contract  so  made. 

My  Lords,  we  are  first  of  all  met  by  a  material 
allegation,  if  it  is  found  to  be  borne  out  in  fact,  the 
suppression  of  books  by  Mr.  Attwood.  There  is  a 
suppression  of  books,  as  it  is  said,  indicated  by  the 
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inspection  of  one  and  a  suppression  of  stock  papers  in^ 
dicated  by  other  papers.  It  is  said  the  suppression  of 
books  is  proved  thus;  that  upon  inspecting  a  book 
actually  produced,  there  is  found  in  such  a  page  a 
reference  made  to  page  44  of  another  book,  that  other 
book  withheld  and  the  book  containing  the  reference 
produced.  That  in  another  page,  it  is  said,  '^  conti- 
nued from  another  book/'  and  so  forth.  Therefore  it 
was  said  that  books  of  three  different  kinds  have  been 
suppressed.  Now  the  first  kind  of  those  books  allied 
lo  have  been  withheld,  is  the  book  which  contains 
reference  to  HodgJdns  Sf  Company ^  of  JBimiingham ;  a 
book  containing  a  reference  to  fVilliam  Palmer  is 
another,  and  a  third  book  containing  a  reference  to 
William  Cory.  When  you  look  at  what  these  books 
are,  and  what  the  transactions  contained  in  them  are, 
they  turn  out  to  be  as  perfectly  immaterial  to  the 
present  question  as  if  they  were  song  books ;  Ihey  are 
stone-getters'  books.  The  n«xt  class  of  books  which 
they  say  are  kept  back  is  the  iron  ledger.  Well, 
upon  looking  into  that,  what  could  be  found?  P. 
Taylor  had  seen  the  whole.  What  does  it  turn  out 
to  be  ?  "  Such  a  one  in  Birmingham  bought  so 
many  bars;  such  a  one,  so  much  pig  iron,"  so  that 
all  that  could  be  drawn  from  that  would  be  to  tell 
who  the  customers  of  the  company  were,  and  how 
much  money  they  were  debited  with.  P.  Taylor  saw 
them,  went  over  them,  and  expressed  himself  in  the 
report  to  the  directors  quite  satisfied  with  their  being 
good  customers,  but  he  says,  in  the  sanguine  state  of 
mind  in  which  he  then  was,  he  did  not  much  mind 
whether  they  continued  customers  or  not,  for  the  com- 
pany would  have  no  want  of  a  market.  Now,  what  is 
the  third  class  of  books  which  are  said  to  be  suppressed  ? 
Mr.  Attwood' s  second  pass-book,  with  his  bankersw 
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That  is  nothing,  it  is  his  cash  account ;  the  producing        is3S. 
tjiose  books  would  let  in  not  one  speck  of  liffht  into      ]!    '' 
the  dark  parts  of  this  cause.     Wilkinson  and  Dransfield,  v. 

accountants,  employed  by  the  British  Iron  Company,  aadcrthew. 
and  sent  down  by  them  to  examine  the  books,  swear  7— 
that  there  were  other  books  (from  seeing  a  reference  Btvt^kmm. 
made  in  the  books  to  other  books),  that  there  were 
other  books.  But  how  do  they  swear  it,  for  that  is 
very  materia  ?  "  Other  books  relating  to  the  busi- 
ness and  concerns  of  Mr.  Attwood.^'  To  be  sure, 
because  the  customers'  books,  the  Birmingham  pur- 
chasers of  iron,  the  stone-getters*  l»ooks,  the  iron- 
ledger,  and  the  'bankers'  books,  all  related  to  the  con- 
cerns of  Mr.  Attwood^  and  therefore  they  could  safely 
swear  that  they  related  to  Mr.  Attwood^s  business  and 
concerns ;  but  they  do  not  take  upon  themselves  to 
swear  that  they  relate  to  the  business  and  concerns 
of  the  Corngreaves  works,  and  the  mode  of  conducting 
them,  and  the  matter  in  issue  in  this  cause. 

I  therefore  dismiss  this,  the  first  of  the  heads  of  the 
alleged  suppression  of  books ;  and  now  we  come  to 
the  alleged  suppression  of  the  stock  papers.  Now  of 
these  we  really  have  no  distinct  account  from  the 
witnesses.  It  is  one  of  the  least  distinct  of  all  the 
portions  of  the  evidence.  However,  they  are  stated  to 
have  existed  by  one  or  two  of  the  witnesses  who  speak 
respecting  them,  though  they  give  a  very  indistinct 
account  as  to  how  they  were  made,  how  they  were 
kept,  or  as  to  anything  of  their  being  destroyed ; 
they  cannot  say  a  word  about  it,  and  there  is  not  a 
tittle  of  evidence  that  I  can  find.  I  cannot  find  that 
Mr.  Attwood  ever  had  any  in  his  possession,  or  that 
the  knowledge  of  the  existence  of  any  was  at  aH 
brought  home  to  him.  But  it  does  so  happen  that, 
even  if  he  had  those  stock  papers,  they  would  not  have 
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given  a  different  account  of  the  concern  from  that 
which  he  gave  m  the  P.  T.  paper,  and  that  he  could  not 
have  framed  that  paper  in  any  other  way  than  it  has 
been  framed.  I  need  only  ask  what  have  the  BriHsk 
Iron  Company  done  since?  The  evidence  is  this^ 
(and  it  is  the  only  part  which  is  at  all  distinct  about 
the  stock  papers,)  that  in  whatever  mode  they  were 
kept  before,  that  is  the  mode  in  which  they  have  been 
kept  since  the  accession  of  the  company  to  the  posses- 
sion of  the  property ;  that  they  have  kept  them  in  the 
same  way  in  which  they  were  alleged  to  have  been 
kept  before*  But  after  means  of  access,  after  their 
possession  of  the  stock  papers  at  a  time  when  they 
were  most  interested  in  obtaining  results  from  them 
leading  to  un&vourable  conclusions  against  Mr.  Att* 
woodtOn  comparingtheP.T.paperwiththe  stoc|^  papers 
in  making  a  yield  account,  do  they  speed  very  much 
their  way  and  ours  by  their  access,  for  months,  with 
all  their  greater  machinery,  with  all  their  numerous 
staff  of  agents,  superintendents  and  men  of  all  kinds, 
both  in  the  counting-house  and  the  mine  ?  Do  they 
speed  very  much  in  bringing  in  a  statement  from  the 
yield  accounts  instead  of  calculations  upon  estimates  ? 
It  is  quite  the  reverse,  and  you  will  find  a  letter  in 
December  1826  or  1826,  in  which  P.  Taylor  says, 
**  The  account  of  bar  and  rods  can  only  be  got  at  by 
supposition."  This  is  after  they  had  been  in  posses- 
sion so  many  months,  and  they  had  kept  stock  papers 
as  accurately  as  Attwood  did,  and  what  do  they  say? 
"  Really,"  says  P.  Taylor^  "  until  a  change  of  men 
and  measures  take  place,  it  is  utterly  impossible  to 
make  any  return  of  the  operations  correctly."  Then 
what  would  have  been  the  use  of  the  stock  papers  ? 
Then  he  says  on  the  lOth  of  December  1825, "  Mr. 
Aitwoad^s  system  is  that  of  seeing  with  the  eyes  of 
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Other  men."  P.  Taylor  says  to  R.  Small  on  the  29th 
of  December  1826,  "  Mr,  Attwood  himself  looked  very 
little  into  the  practical  part  of  his  business ;  he  found 
that  a  good  profit  was  coming  in,  and  from  love  of 
ease  or  from  want  of  power  to  do  otherwise,  he  suf- 
fered his  agents  to  manage  and  participate  in  the 
profits  made  by  the  works."  It  is  said  that  stock 
papers  were  in  existence  and  kept  back.  Now  it  is  a 
distinct  charge,  a  distinct  statement  of  fraud,  to  say 
that  Attwood  was  in  possession  of  stock  papers,  which 
would  have  falsified  the  story  he  told  to  you,  the  com- 
pany, and  upon  which  story  you  were  contracting  with 
him,  but  that  he  wilfully  and  in  order  to  prevent  his 
story  from  being  &lsified  and  his  falsehood  from  being 
discovered,  kept  back  those  papers  and  gave  you 
other  papers  to  look  at,  selecting  those  to  be  kept 
back  which  would  have  detected  his  untruth ;  select- 
ing those  to  be  put  forward  which  would  support 
his  own  untruth.  That  is  as  distinct  a  state- 
ment of  fraud  as  I  conceive  could  be  made  by  any 
party  in  a  Court  of  Equity  against  any  other.  But 
has  ever  any  man  seen  any  bill  in  equity,  which,  in- 
stead of  giving  any  one  indication  in  that  statement, 
which  charged  general  fraud  upon  that  point,  not 
even  in  the  charging  part  of  the  bill  put  in  the  per- 
formance of  its  proper  office  to  set  forth  what  those 
papers  were,  which  the  charge  was  that  the  defendant 
was  keeping  back,  shrouded  itself,  instead  of  coming  to 
the  particulars,  in  this  vague  general  statement,  *'  and 
then  the  complainants  further  charge  that  the  said 
defendant  had  in  his  possession,"  not  stock  papers 
made  to  show  a  yield  account,  and  which  would  have 
called  the  defendant's  attention  to  it,  but  ^  various 
papers,  books,  documents,  &c."  Nothing  of  stock 
papers   mentioned   from  the  beginning  to  the  end. 
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Accordingly  as  is  the  bill,  so  is  the  answer  a  general 
denial  of  course,  with  an  offer  to  produce  all  he  has. 
But  that  is  not  all.  In  the  spring  after  the  bill  was 
filed,  a  letter  is  written  by  the  solicitor  of  the  com- 
pany to  Mr.  Attwoody  or  his  solicitor,  distinctly  stating 
that  the  stock  papers  had  been  in  existence.  That 
shows  that  their  attention  was  called  to  the  stock 
papers,  and  that  they  were  preparing  a  case  upon 
them.  The  bill  is  amended,  but  the  amended  bill  is 
in  this  part  of  it  precisely  the  same  as  the  original 
bill ;  it  is  just  as  vague  and  general ;  ^*  All  books, 
books  of  accounts,  copies  of  letters,  extracts  from  let* 
ters,  receipts,  memoranda,  papers  and  writings ;"  not 
one  word  about  stock  papers.  The  defendant  has  a 
right  to  know  what  is  the  charge  of  fraud  that  is 
made  against  him,  and  which  he  has  to  meet.  He  is 
charged  with  keeping  stock  papers,  from  which  a 
yield  account  might  be  made,  and  with  wilfully  sup- 
pressing them  when  he  brings  forward  another  paper. 
He  has  a  right,  therefore,  to  have  his  attention  speci- 
fically directed  to  that  charge,  that  he  may  know  how 
to  meet  it,  that  he  may  know  what  to  produce,  and 
above  all  things  that  he  may  in  his  answer  give  a  full 
explanation,  if  he  can.  No  such  notice  is  given,  no 
such  opportunity  for  explanation  is  afforded  to  him, 
no  such  specification  of  particulars,  as  to  let  him  know 
what  it  is  that  they  would  have  him  account  for, 
explain  and  answer. 

My  Lords,  this  is  not  the  only  part  of  the  case 
which  is  deficient  in  specification.  There  was  general 
fraudulent  conduct  imputed  to  Mr.  Attwood  "Tfheji  the 
deputation  was  down ;  for  instance,  that  Edwards  said, 
**  1  have  had  my  drilling  before  these  gentlemen  to- 
day, it  is  your  turn  next."  By  *'  drilling"  was  meant, 
not  drilling  of  Mr.  Attwood  to  prepare  them  to  be  ex- 
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amined,  because  that  does  not  apply;  he  meant,  I  have 
been  sifted,  I  have  gone  through  the  ordeal  of  these 
gentlemen,  it  is  your  turn  next.  Another  fact  stated 
was,  that  James  or  Edwards  came  into  the  room  and 
said,  ^*  A  set  of  d — d  old  fools,'*  meaning  the  deputies. 
A  third  was,  and  the  most  material  of  the  whole,  that 
Mr,  Attwood  said,  "  Go  out  to  them  and  say,  if 
they  don't  complete  the  contract  I  have  got  somebody 
who  is  ready  to  do  it  and  pay  for  it,"  which  would 
have  been  a  very  serious  thing,  only  that  it  is  totally 
beside  the  question,  unless  it  is  shown  that;  Attwood 
having  said  this  to  the  man,  th«  man  went  and  told 
the  deputation,  which  is  not  pretended.  All  this  is 
general  charge  of  fraudulent  conduct  more  or  less 
connected  with  the  transaction.  But  I  cannot  find 
from  the  beginning  to  the  end  of  this  bill  one  single 
charge  upon  that  subject.  That  is  not  the  way  to  put 
a  party  upon  his  defence  on  a  charge  of  fraud ;  you 
must  charge  it  in  particular,  specifically,  and  in  detail; 
you  must  give  him  the  opportunity  of  knowing  what 
charge  he  has  to  meet.  You  must  give  him  the  op- 
portunity of  explanation,  because  the  words  imputed 
might  not  have  been  used  at  all,  or  he  might  have 
satisfactorily  explained  them  in  a  way  which  would 
give  them  an  innocent  aspect.  The  rules  of  pleading 
and  proceeding  in  Courts  of  Equity  require  such  speci- 
fication as  shall  enable  a  party  so  charged  to  meet  the 
charge  by  denial  or  by  admission,  or  by  explanation, 
or  by  confessing  and  avoiding,  or  by  giving  the  resi- 
due of  the  conversation,  a  parcel  of  which  only  you 
think  fit  to  put  upon  your  bill.  But  this  is  not  the 
course  pursued  by  these  Respondents. 

Let  us  see  what  has  been  said  upon  this  subject  by 
judges  in  Courts  of  Equity.     In  the  case  of  Evans  v. 
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Bicknell  (o),  Lord  Eldon  said,  '*  As  far  as  the  allega- 
tions  in  the  bill  give  an  opportunity  of  answering,  he 
would  decree,  but  no  further ;"  and  again  his  Lord- 
ship said,  '^  that  the  bill  ought  with  reasonable  cer- 
tainty to  put  in  issue  the  allegations  of  fraud  or  mis* 
conduct  upon  which  it  was  the  intention  of  the  party 
to  rely  against  the  defendant."  Chief  Baron  Richards 
made  similar  observations  in  the  case  of  Hall  v. 
Malthy  (p).  Those  observations,  and  what  I  have 
already  said  on  the  vagueness  and  generality  of  this 
case  of  fraud,  apply  also  to  the  comments  of  my  noble 
and  learned  friend  on  the  occasion  of  interrc^tories 
being  put  on  certain  points,  but  not  on  this,  to  James 
and  Edwards.  My  Lords,  that  could  not  have  been 
done  if  there  had  been  no  matter  put  in  issue  which 
enabled  Mr.  Attwood  to  exhibit  those  interrogatories. 
This  matter  had  not  been  put  in  issue,  and  therefore  it 
is  the  fitult  of  the  plaintiffs  if  they  have  omitted  to 
put  it  in  issue. 

Now,  my  Lords,  I  have  gone  through  the  matter  of 
the  suppression  of  the  books  and  of  the  stock  papers, 
and  1  have  shown  on  various  grounds,  and  particularly 
the  defect  of  the  record  in  these  particulars,  that  they 
are  wholly  beside  the  question,  reminding  your  Lord- 
ships that  there  is  not  a  tittle  of  evidence  bringing 
home  to  Mr,  Attwood  the  knowledge  of  any  one  book 
material  to  the  question,  Dransjield  and  fVilkmsonnoi 
swearing  them  to  be  material  to  the  question,  and  it 
not  being  proved  that  any  one  stock  paper  from 
which  a  yield  account  could  be  made  out  in  writing 
had  been  in  the  knowledge  of  Mr.  Attwood  from  the 
'  beginning  of  his  tenancy ;  reminding  you  of  that,  I  go 
to  the  question  that  remains,  namely,  whether  there 

(o)  6  Ves.  174.  (p)  6  Price,  240. 
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was  a  positive  misstatement,  and  upon  that  I  have 
now  to  remind  your  Lordships^  in  the  first  place  of  the 
fair  conduct  which  I  have  shown  was  pursued  by  Mr. 
Attwood  in  admitting  the  P.  T.  paper.  He  has  a  full 
right  to  the  benefit  of  that  admission,  which  if  he  had 
not  made,  would  have  made  a  very  diort  end  of  this 
matter.  Well  then,  when  you  compare  the  accounts 
in  Mr.  Attwood^  own  time,  the  2i  years,  during  which 
8  tons  and  18  cwt.  of  ironstone  were  required,  and  the 
4}  years,  during  which  there  were  3  tons  and  12  cwt., 
making  the  average  of  ironstone  supposed  to  be  re«> 
quired  to  make  a  ton  of  pig  iron  in  the  six  years  and 
three  quarters  of  his  incumbency  no  more  than  3  tons 
13  cwt.,  whereas  he  gives  it  in  the  P.  T.  paper  3  tons 
2  cwt.,  which  is  a  most  material  alteration,  for  that  is 
in  his  own  time,  but  I  am  talking  not  of  his  own  time, 
but  of  the  time  of  t/ame^  and  Matthias  Attwood,  in 
whose  time,  I  think  the  average  is  not  3  tons  18  cwt. 
as  he  states  it,  but  2  tons  16  cwt.,  for  nine  years, 
making  a  difference  of  no  less  than  6  cwt.  which  he 
stated  against  himself  unfavourably  to  his  own  purpose. 
Then  your  Lordships  will  also  bear  in  mind  an  ob- 
servation which  I  have  made  in  a  former  part  of  the 
case,  of  Mr.  Attwood  having,  according  to  their  own 
statement,  been  accustomed  to  see  with  other  men's 
eyes,  to  look  very  little  into  the  exact  amount  of  pro- 
fits, but  satisfied  if  the  times  were  good  and  profits 
were  coming  in,  and  not  in  the  habit  even  of  looking 
sharply  whether  he  was  imposed  upon  by  his  men,  and 
profits  divided  among  others,  who  had  no  right  to  di« 
vide  them  ;  and  when  you  find  that  after  being  so  long 
in  possession  the  company  themselves  cannot  produce 
a  yield,  after  all  their  better  means,  of  knowledge, 
when  their  attention  was  called  to  the  want  of  yield 
books,  that  the  difiiculty  of  making  them  somehow 
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^1^^^^^^     "  supposition,"   says   one  of  P.  Taylor's  letters  in 
V,         June;  ^^  no  correctness  is  attainable/'  he  says  in  another 
and  others,    letter  of  December :  that  being  so,  is  it  not  a  very 
7^        hard  measure  of  justice  to  complain  of  him,  who  had 
Brougham,    not  the  same  facility,  whose  attention  was  not  called 
to  the  materiality  of  it,  that  he,  ante  litem  motamj 
should  not  have  been  able  to  give  a  more  correct  ac- 
count of  what  they  post  litem  motam  have  never  been 
able  to  do  up  to  the  time  this  case  was  launched  ?  That 
is  very  much  in  favour  of  the  general  accuracy  or 
fairness  of  Mr.  Attwood's  statement,  but  at  all  events 
it  repels  the  presumption  of  a  fraudulent  design  to  de* 
ceive,  and  of  all  this  being  an  actual  statement  and 
intended  as  an  actual  statement,  and  of  its  being  of 
necessity  an  actual  statement  of  yield  books  and  stock 
papers  made  by  him,  when  even  they  cannot  do  it  them- 
selves, when  they  have  had  all  their  attention   for 
months  called  to  it  with  the  facilities  their  large  esta- 
blishment gave  them. 

My  Lords,  there  was  a  good  deal  said  about  an  ex- 
periment, that  an  actual  experiment  had  been  alleged 
to  have  been  made,  and  that  no  experiment  ever  was 
made.  There  is  conflicting  evidence  on  that  point. 
One  or  two  witnesses  say  that  instructions  were  given 
to  the  men  to  make  experiments  with  a  certain  view, 
others  say  that  no  experiments  were  made.  We  find 
it  very  difficult  to  say,  even  now  after  we  have  looked 
into  the  whole  matter,  whether  there  really  was  an 
experiment  or  not.  We  found  great  reason  to  think 
that  Mr.  Attwood  had  given  some  orders,  which  led 
him  to  believe  some  experiments  had  been  tried,  and 
1  cannot  here  avoid  mentioning  what  I  have  not  done 
throughout  the  whole  case.  I  abstained  from  doing 
it  before  because  it  is  not  a  mutter  in  issue  here,  and 
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it  might  have  looked  like  throwing  out  an  invidious 
remark  against  a  person.  I  do  it  now  as  bearing  upon 
the  point  of  the  experiment.  That  was  made  the  sub- 
ject matter  of  indictment.  Your  Lordships  are  aware 
that  while  the  suit  in  equity  was  going  on,  it  was 
deemed  expedient  to  the  plaintiffs  in  equity  to  become 
prosecutors  at  law,  and  accordingly  they  framed  their 
indictment  for  perjury,  assigning  perjury  in  Mr. 
AttwoocTs  answer  upon  two  points,  first  that  there 
was  a  fault  in  the  mine  concealed  from  the  purchasers^ 
and  secondly,  that  there  were  experiments  alleged  by 
him  in  his  answer  to  have  been  made  in  consequence 
of  orders  given  by  him,  whereas  in  fact,  that  was  not 
the  case.  After  a  trial  of  two  days  in  the  Court  of 
King's  Bench,  he  was  acquitted  on  all  those  charges. 
My  Lords,  after  that,  we  cannot  say  much  either  upon 
the  fault,  or  the  experiment. 

Then,  my  Lords,  we  come  last  of  all  to  that  question 
upon  which  some  have  thought  the  whole  case  hinged ; 
and  it  is  not  perhaps  very  inaccurate  to  say,  that  the 
whole  case  does  mainly  turn  upon  the  question,  when 
sifted  from  all  the  rest,  whether  or  not  that  representa- 
tion, especially  as  to  Wolverhampton  ironstone,  of  1 15. 6d. 
or  lis.  4d.  a  ton,  which  Mr.  Attwood  made  in  the  P.  T. 
paper,  was  not  a  wilful  misrepresentation,  inasmuch  as 
they  have  given  evidence  that  it  is  15^.  2d.  instead 
o{  11  s.  4td.  or  lis.  6d.  That  question  depends 
entirely  upon  this,  whether  or  not  the  dead  work  was 
intended  to  be  included  in  the  lis.  4 d.  or  lis.  6 d. 
I  have  examined  this  point  with  very  great  care,  and 
I  have  come  to  the  same  conclusion  to  which  my 
noble  and  learned  friend  on  the  woolsack  came,  that 
the  dead  work  was  not  and  could  not  have  been 
included  in  that  price.  And  the  grounds  of  my  belief 
on  this  subject  are  three :  first,  the  observation  that  I 
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have  already  made,  and  to  which  I  again  recur  only 
to  remind  your  Lordships  of  it,  and  with  a  view  to 
bring  it  to  bear  on  this  part  of  the  case :  Mr.  Attwoadf 
who  must  have  known  all  this  to  have  been  a  frauds 
if  it  were  so,  and  must  have  been  aware  of  the  speedy 
detection  that  awaited  him,  if  he  had  committed  a 
fraud,  at  once,  and  with  a  perfect  means  of  escape 
open  to  him,  instead  of  availing  himself  of  that,  and 
flying  off  by  denying  the  accuracy  of  the  P.  T.  paper, 
at  once  adopted  it,  although  it  was  made  by  his  adver- 
saries, and  was  only  intended  to  be  a  summary  and 
abstract,  and  an  abstract  not  of  one  conversation,  but  of 
several  conversations,  and  no  note  whatever  being  taken 
at  the  time  of  the  conversation.  My  next  ground  of  such 
belief  is,  that  the  pay  books  were  open  to  P.  Taylor^ 
to  Harrison,  to  the  three  directors  who  went  down  as  a 
deputation,  and  remained  some  days  at  Comgreaves ; 
that  therefore  those  pay  books  must  at  once  have  detected 
the  misrepresentation,  if  it  was  a  misrepresentation. 
But,  my  Lords,  in  the  third  and  last  place,  and  what  at 
once  overrides  the  other  topics  in  point  of  importance, 
and  overpowers  the  conclusion  attempted  to  be  drawn 
against  Mr.  Attwood  upon  this  part  of  the  case,  from 
the  nature  of  the  thing  it  does  not  appear  to  me  pos- 
sible that  the  dead  work  could  be  included,  and  I  will 
state  the  reason.  If  I  have  one  year  or  two  years,  or 
any  given  period  of  time  during  which  there  is  to 
be  an  estimate  of  expense  of  getting  iron  ore,  then  I 
can  very  easily  distribute  the  cost  of  the  dead  work 
over  that  time,  and  tell  you  whether  it  is  lis.  6d.  or 
lis.  4:d.  OT  16  8.  2d.  cost  per  ton,  and  then,  no  doubt, 
my  estimate,  if  it  were  given  drily  and  nakedly, 
applying  to  two  years  or  twenty  years,  must  of  neces- 
sity be  taken,  unless  I  tell  you  the  contrary,  to  include 
that  cost;  because  it  is  a  very  material  part  of  the  whole 
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cost  to  include  the  dead  work.  The  dead  work,  your 
Lordships  know,  is  simply  the  work  which  is  required  to 
be  undergone  until  you  get  down  to  the  mine,  and  it 
is  so  many  days'  labour  thrown  away ;  it  only  enables 
you  to  get  the  ore  after  you  have  got  down  through 
the  surface ;  but  how  is  it  possible  in  a  paper  like  the 
P.  T.  paper,  to  distribute  the  dead  work,  because 
you  do  not  know  the  number  of  years ;  you  have  no 
divisor  to  your  sum ;  you  have  the  dividend ;  you  caa 
tell  how  much  the  dead  work  costs,  it  may  cost  600  /,, 
but  whether  it  is  to  be  divided  by  one,  two,  three, 
twenty  or  thirty  years,  you  are  wholly  unable  to  tell ; 
therefore  it  is  utterly  impossible  that  you  should  dis. 
tribute  the  dead  work  over  the  price,  when  you  state 
what  the  price  is,  and  until  you  have  got  the  number 
of  years  you  cannot  include  the  dead  work  in  your 
estimate  of  the  costs. 

My  Lords,  I  think  it  is  unnecessary  for  me  to 
argue  this  point  further.  I  entirely  agree  with  the 
view  taken  of  it  by  my  noble  and  learned  friend  on 
the  woolsack,  and  I  think  it  clearly  shows  that  the 
P.  T.  paper  is  borne  out  in  this,  as  it  is  in  other 
respects,  as  being  an  estimate  of  the  cost  after  they 
got  to  the  ore  and  had  commenced  working,  and  had 
no  longer  dead  work  cost  to  undergo. 

My  Lords,  having  gone  through  these  various 
points  of  the  cause,  it  only  remains  for  me,  before  I 
conclude  this  very  long  statement  of  the  grounds  of 
the  opinion  which  I  have  given,  to  advert  to  one  or  two 
particulars  not  distinctly  bearing  upon  the  case,  but 
which,  as  they  have  tended  to  prejudice  the  judgment, 
I  cannot  pass  over.  First,  as  to  the  **  fault,'*  there  is 
a  very  specific  charge  upon  it ;  it  is  stated  with  just 
as  great  specification  of  particulars,  as  the  other  charges 
in  the  case  are  vague  and  general.    The  bill  charges. 
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1838.       that  the  defendant,  well  knowing  that  there  was  a  fault  in 

T^^^      the  mine,  concealed  it  from  the  parties ;  that  he  desired 

V.         the  people  who  were  to  go  down,  to  take  care  to  turn 

andoihera.   *^^  g^^^  ^^^^  ^^ ^^®  bargain  towards  the  agent  of  the 
7"-^       purchasers,  P.  Taylor;  that  he,  in  order  to  conceal  the 

Bnmgkam.    fault,  carted  rubbish  in  great  quantities  to  the  place, 
which  prevented  any  one  going  down  from  seeing 
that  there  was  a  fault ;  all  that  is  stated  with  great 
particularity ;  but  what  does  the  fact  turn  out  to  be  ? 
Charles  Small,  the  man  who  was  directed  to  turn  the 
good  side  of  the  bargain  towards  P.  Tat/lor,  did  not 
go  down  with  him  at  all.     Suppose  it  were  true  that 
Mr.  Attwood  had  desired  Small  to  deceive  Taylor; 
as  Small  did  not  go  down  into  the  mine,  and  did  not 
deceive  Taylai^  that  was  entirely  beside  the  question. 
It  would  have  been  necessary  to  show  that  the  fault 
had  been  concealed  from  the  parties,  and  that  the 
person  so  instructed  had,  in  execution  of  the  fraudu- 
lent purpose  which  his  master  had   set  him  upon 
performing,  gone  down  the  mine  and  had  deceived 
P.  Taylor.     Now,  it  is  not  pretended  that  he  did  go 
down,  P.  Taylor  went  without  him.    In  like  manner, 
with  respect  to  the  carting  of  the  rubbish,  the  date 
puts  that  out  of  the  question ;  for  this  was  in  March 
1824,   before  the  company  came  into  existence,  to 
deceive  whom  it  was  said  the  rubbish  was  carted  to 
cover  over  the  fault.     This  was  one  of  the  points,  the 
main  point  upon  which  the  Court  of  King's  Bench 
and  the  jury  who  tried  the  indictment  refused  to  con- 
vict.    I  have  stated  already  what  has  occurred  to  me 
with  respect  to  the  expressions  said  to  be  used  at  Com^ 
greaves,  that  they  have  no  bearing  on  the  case ;  for 
what  signifies  Mr.  A  ttwoocTs  telling  a  man  to  go  and 
say,   "  There  was  somebody   ready  to  buy,  if  they 
would  not;'*  if  the  man  did  not  go  and  tell  them 
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that  ?  If  he  had  gone  and  told  them  that,  which  it  is 
not  pretended  he  did,  that  might  have  had  some  effect. 
Whether  Mr.  Attwood  said  so  or  not,  I  remain  in 
doubt ;  it  is  by  no  means  satisfactorily  proved ;  for  it 
is  the  evidence  of  Best^  who  has  been  discredited  upon 
other  points  by  his  own  employers,  and  also  by  the 
judgment  of  the  Court  below. 

My  Lords,  I  have  now  gone  through  the  whole  of 
the  facts  of  this  case,  and  I  have  done  so  on  this 
ground,  that,  standing  in  the  peculiar  situation  of 
having  heard  the  cause,  except  that  I  heard  only  for 
three  days  the  arguments  for  the  Respondents,  I  have 
since  examined  my  own  notes,  and  the  notes  of  the 
whole  of  the  arguments  of  the  learned  counsel  for  the 
Respondents,  in  1836,  which  I  had  not  the  advantage 
of  hearing,  and  considering  the  difference  of  opinion 
which  prevails  still  among  your  Lordships,  which  has 
thrown  upon  me  the  task  of  stating  an  opinion  which 
is  likely  to  prove  of  more  influence  in  disposing  of  the 
cause  than  its  own  merits  entitle  it  to ;  I  have  felt  it 
for  these  reasons,  my  bounden  duty,  having,  after  a 
most  diligent  examination  of  all  parts  of  the  case, 
come  to  a  clear  opinion  upon  it,  not  to  withhold  any 
material  observation  which  has  occurred  to  me. 

My  Lords,  when  we  apply  to  this  case  the  princi- 
ples which  I  stated  at  the  outset,  we  find  the  facts  are 
wanting ;  we  find  there  is  no  misrepresentation,  which 
gave  rise  to  the  contract ;  we  find  that  the  purchasers 
did  not  rely  upon  the  representation,  but  said,  we  will 
inquire  ourselves ;  that  they  began  this  treaty  by  say- 
ing, we  will  inquire;  and  from  the  6th  oi  June  1825 
downwards,  they  constantly  proceeded  upon  the  plan 
of  satisfying  themselves,  first  by  sending  their  agents, 
then  by  going  down  themselves,  then  by  inquiring 
themselves,   then  even  afterwards  by  sending  other 
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agents  to  inquire,  and  those  agents  reporting  that  the 
representation  was  true,  and  that  those  parties  finding 
by  their  own  inquiries  that  the  agents  had  reported 
accurately,  and  that  the  representation  was  corrobo* 
rated  by  the  result  of  the  inquiry,  and  that  even 
when  their  own  interest,  when  everything  in  the  com- 
mercial world  was  down,  when  shares  were  falling, 
when  money  was  not  to  be  had,  when  they  were 
asking  time  for  a  prolongation  of  the  term  of  pay- 
ment to  Mr.  Attwood,  and  when  it  was  their  interest 
to  discover  a  flaw  in  the  contract,  they  then  inquire 
again  and  send  a  new  agent  to  inquire,  Mr.  Foster j 
an  engineer,  and  they  state  to  him  their  own  opinion 
to  be  in  favour  of  Mr.  Attwood's  representations ;  and 
Mr.  Foster f  in  answer  as  late  as  the  36th  of  April, 
less  than  a  month  before  the  bill  was  put  upon  the 
file,  reports  in  favour  of  Mr.  Attwood's  representa- 
tions. Such  being  the  facts,  even  if  no  observation 
arose  as  to  the  delay,  as  to  the  adoption  and  affirm- 
ance of  the  ccmtract,  purging  it  of  all  objections  which 
might  be  made,  and  supposing  that  they  had  come 
in  time,  instead  of  delaying  so  many  months ;  then 
I  ask  myself  this  question,  In  these  circumstances  have 
these  parties  a  right  to  be  released  from  their  contract, 
by  the  interposition  of  a  Court  of  Equity,  according 
to  those  principles  which  I  have  stated  ?  When  I  ask 
myself  that  question,  upon  which  alone  my  judg- 
ment must  turn,  I  am  bound  to  say, no;  and  I  am  bound 
therefore  to  give  my  opinion  to  your  Lordships,  that 
the  case  of  the  plaintiffs  has  failed,  and  that  I  am  of 
opinion  that  the  judgment  of  the  Court  below  ought 
to  be  reversed. 


Lord  Wynford :~  My  Lords,  if  I  felt  that  it  was 
necessary  for  me  to  go  so  minutely  into  this  case  as 
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my  noble  and  learned  friend  has  done,  I  should  de- 
cline taking  the  task  on  me :  I  feel  that  I  have  not 
physical  strength  equal  to  it.  I  think,  however,  this 
case  may  be  reduced  to  one  or  two  points.  Upon  those 
points  I  think  I  am  in  a  condition  at  least  to  make 
that  proposition  to  your  Lordships,  with  which  it  is 
my  intention  to  terminate  the  observations  which  I 
feel  it  my  duty  to  make. 

My  Lords,  I  listened  for  four  days  (q)  to  the  speech 
of  one  counsel  against  the  judgment  under  appeal ;  I 
made  notes,  and  looked  attentively  into  all  the  papers 
to  which  that  industrious  counsel  thought  proper  to 
advert ;  and  I  confess,  after  havipg  done  that,  I  re- 
tired from  this  House,  feeling  that  I  had  neither  health 
nor  patience  to  bear  it  any  longer,  and  perfectly  satis- 
fied that  what  the  learned  counsel  could  not  do  in 
four  days,  could  never  be  accomplished.  I  was, 
therefore,  perfectly  satisfied  in  my  mind,  that  the 
judgment  given  by  my  noble  and  learned  friend  could 
not  be  shaken.  I  did  not,  my  Lords,  hear  the  counsel 
for  the  Respondents ;  but  I  have  since  heard  three  noUe 
and  learned  Lords  address  your  Lordships  against  that 
judgment.     My  mind  continues  still  unchanged. 

I  shall  take  a  course  which  I  think  I  may  properly 
take,  because,  notwithstanding  all  the  time,  all  the 
labour,  and  all  the  talent  that  has  been  occupied  in 
the  discussion  of  this  cause,  I  think  your  Lordships 
have  not  yet  the  assistance,  which  you  ought  to  have, 
before  you  can  pronounce  an  opinion  which  would  be 
satisfactory  to  your  Lordships  or  to  the  public.  This 
being  a  most  important  cause,  not  merely  from  the 
largeness  of  the  sum,  but  the  number  of  persons  who, 
whichever  way  it  may  be  decided,  must,  perhaps,  be 
brought  to  ruin  or  very  near  it,  no  time  that  is  neces- 

(q)  Tlie  four  first  dajrs  of  Mr.  Seijeant  WUdei  argument  in  1835. 
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sarily  spent,  can  be  too  long  to  get  at  all  the  facts 
and  conclusions  which  can  be  properly  got  at  before 
you  decide  it.  I  certainly  shall  think  it  my  duty  to 
propose  that  your  Lordships  should  not  now  pronounce 
a  judgment  in  this  cause,  although,  if  I  am  driven  to 
pronounce  an  opinion  upon  it  as  it  now  stands,  I  shall 
say  that  I  am  not  content  to  set  aside  this  judgment. 
I  am  exceedingly  sorry  that  an  issue  was  not  directed 
in  an  eariier  stage  of  the  cause,  but  an  issue  appears 
to  me  to  be  so  absolutely  necessary  to  get  at  the  jus- 
tice of  the  case,  that,  late  as  the  period  is  at  which  it 
is  for  the  first  time  proposed  that  there  should  be  an 
issue,  I  shall  think  it  my  duty  to  move  that  an  issue 
or  issues  be  now  directed. 

My  noble  and  learned  friend,  who  last  addressed 
your  Lordships,  has  stated  that  this  is  not  a  case  in 
which  an  issue  should  be  directed  (7').  It  appears  to  me 
that  the  reasons,  which  my  noble  and  learned  friend 
has  given  why  an  issue  should  not  be  directed  in  this 
cause,  go  the  length  of  showing  that  an  issue  should 
not  be  directed  in  any  case.  He  enumerated  the 
various  circumstances  under  which  issues  are  directed, 
and  none  of  them  appear  to  me  to  furnish  any  suffi- 
cient ground  for  not  directing  an  issue  in  this  cause. 
1  will  take  one  of  the  grounds  which  he  has  put  as  a 
reason  why  an  issue  should  not  be  directed,  and  I 
think  upon  that  ground  your  Lordships  ought  to  grant 
an  issue  in  this  cause.  He  said  that  wherever  there 
was  conflicting  evidence,  an  issue  might  be  proper. 
There  is  conflicting  evidence  in  this  cause.  He  said 
that  if,  besides  there  being  conflicting  evidence,  it 
was  desirable  that  some  of  the  parties,  who  had  not 
been  examined,  and  who  yet  may  be  examined,  should 
be  examined  in  the  only  mode  in  which  the  truth  can 


(r)  Vide  supra^  pp.  442  and  443. 
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be  got  at,  a  trial  by  an  issue  is  that  mode.  My  Lords, 
is  it  possible  that  any  one  could  have  listened  to  the 
discussion  that  was  going  on  in  this  House  without 
seeing  how  desirable  it  is,  when  fraud  is  charged 
against  Mr.  Attwood  and  his  agents,  that  your  Lord- 
ships should  have  an  opportunity  of  having  Mr.  AtU 
wood  and  his  agents  examined  ? 

My  Lords,  it  seems  that  there  has  been  already  an 
indictment  for  perjury.  I  highly  disapprove  of  that : 
it  was  extremely  improper  to  indict  a  party  for  per- 
jury while  the  cause  was  pending:  in  the  next  place, 
it  was  extremely  impolitic  in  those  who  thought  pro- 
per to  institute  that  proceeding ;  a  moment's  reflec- 
tion might  have  satisfied  them  that  a  jury  would,  in  a 
criminal  case,  incline  more  against  the  party  who  brings 
forward  the  charge  than  against  the  party  accused. 

My  Lords,  a  great  deal  has  been  said  by  my  noble 
and  learned  friend  on  the  woolsack,  to  the  effect  that 
the  facts,  upon  which  I  desire  that  an  issue  may  be 
directed  to  a  jury,  are  not  sufficiently  charged.  I 
cannot  possibly  dispute  with  him  as  to  whether  the 
charges  are  stated  sufficiently  full;  but  as  to  the 
manner  in  which  charges  ought  to  be  stated  by  a  plain- 
tiff, it  appears  to  me  that  the  charges  in  this  cause 
are  sufficiently  clear :  according  to  the  principles  of 
pleading  at  common  law,  they  would  be  considered  to 
be  stated  sufficiently  to  apprise  the  defendant  of  what 
case  is  meant  to  be  made  against  him.  They  are 
stated  with  sufficient  clearness  to  enable  the  Court  to 
pronounce  a  judgment  upon  them  ;  and  that,  gene- 
rally, is  the  principle  which  guides  Judges  in  the 
determination  of  the  question  with  what  degree  of 
precision  it  is  necessary  that  charges  should  be  made 
in  common-law  proceedings ;  and  I  should  hope  that 
there  is  not  more  strictness  or  technicality  in  that 
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more  liberal  mode  of  proceeding  which  we  have  un- 
derstood to  be  adopted  in  Courts  of  Equity,  than  there 
is  in  Courts  of  Law. 

The  general  scope  of  the  charge  against  Mr.  Att* 
Tvood  is  that  he  has  been  guilty  of  fraudulent  misre- 
presentation with  respect  to  the  property  which  be 
was  about  to  sell.  That  charge  appears  to  me  to  be 
stated  in  the  bill  with  sufficient  clearness.  [His  Lord- 
ship read  some  of  the  charges  in  the  bill,  and  re- 
peated that  they  most  distinctly  charged  the  fraud, 
which  the  Respondents  imputed  to  Mr.  Attwood  and 
to  James  and  Edwards^  in  respect  of  the  papers  fur- 
nished to  the  deputation.] 

My  Lords,  on  the  law  upon  this  subject,  it  appears 
to  me  that  there  is  little  or  no  difference  of  opinion  {$). 
I  do  not  quite  agree  with  my  noble  and  learned  friend 
who  last  addressed  you,  that,  in  order  to  set  the  con- 
tract aside,  the  parties  must  appear  to  have  been  in- 
duced entiardy  to  enter  into  it  by  false  representations; 
I  say,  if  the  parties  are  induced  fraudulently  in  any 
way,  although  they  may  have  other  reasons  for  enter- 
ing into  the  contract,  if  the  strong  grounds  which 
prevailed  on  them  to  enter  into  the  contract  were 
fraudulent  representations,  that  will  give  an  action  in  a 
Court  of  Law  for  deceit,  and  that  I  should  hope  would 
be  considered  as  a  sufficient  ground  in  a  Court  of  Equity 
to  set  aside  such  contract.  The  representaticms,  of 
course,  must  be  material,  and  the  party  making  must 
know  at  the  time  that  he  was  making  representations 
which  were  false.  I  am  aware  that  if  a  party  chooses 
to  trust  to  the  representations,  and  does  not  make  any 
inquiry,  that  reliance  will  be  sufficient  to  make  out  a 
charge  of  false  representations  so  as  to  set  aside  the  con- 
tract.  If  the  party  thinks  proper  to  inquire,  and  to  use 

(*)  Vide  supra,  pp.  329.  395.  444,  H  seq. 
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his  own  eyes,  and  does  not  depend  upon  the  representa-  ' 
tions,  if  the  representations  be  of  that  nature,  that  by. 
a  view  of  the  thing  he  can  detect  their  falsehood,  un- 
doubtedly the  party  making  the  representations  will  not 
be  answerable  for  that  falsehood,  but  the  other  party 
must  consider  it  as  attributable  to  his  own  negligence 
if  he  thought  proper  to  give  weight  to  any  such  re- 
presentations. But  if  a  party  who  thinks  proper  not 
to  trust  entirely  to  the  representations  is  prevented 
from  making  such  full  inquiry,  as  he  otherwise 
would  have  made,  by  any  artifice  on  the  part  of  the 
person  making  these  representations,  in  that  case  the 
contract  ought  to  be  set  aside. 

My  Lords,  I  think  I  shall  have  no  difficulty  in  show- 
ing, that  some  of  those  representations  which  were 
made  were  false,  to  the  knowledge  of  Mr.  Attwood, 
and  that  the  parties  trusted  very  much  to  Mr.  Att- 
woodj  and  did  not  make  such  an  inquiry  as  they  would 
have  made  if  they  had  not  been  deluded  by  false 
repr^entations ;  and  I  shall  also,  I  think,  make  out  to 
your  Lordships*  satisfaction,  that  they  were  prevented 
from  making  that  full  inquiry  which  they  otherwise 
could  have  made.  If  I  establish  these  propositions, 
I  am  quite  sure  I  shall  have  shown  your  Lordships 
that  this  is  a  case  in  which  the  matter  ought  to  be 
submitted  to  a  jury,  and  ought  not  to  be  decided  in 
its  present  stage.  What  question  can  be  so  proper  for 
the  consideration  of  a' jury  as  this  ?  A  jury  of  Stafford- 
shire gentlemen  would  be  much  better  acquainted 
with  subjects  of  this  sort  than  any  of  your  Lordships 
can  be ;  they  would  know  the  materiality  or  imma- 
teriality of  facts  much  better  than  any  of  us.  It  has 
been  the  whole  business  of  the  lives  of  many  of  them 
to  attend  to  subjects  of  this  sort ;  therefore  they  could 
form  a  conclusion  as  to  whether  representations  are 
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true  or  false  with  much  greater  readiness  than  it  is 
possible  your  Lordships  can,  whose  minds  have  been 
occupied  by  very  different  pursuits.  Will  any  man 
doubt  that  this  is  a  proper  case  to  be  submitted  to  a 
jury,  who  can  best  judge  of  the  credit  that  is  due  to  wit- 
nesses, when  your  Lordships  have  such  contradictory 
evidence  in  the  cause,  and  when  many  iacts  are  stated 
of  which  further  explanation  can  be  given  than  it  is 
possible  to  get  from  the  written  examinations?  Courts 
of  Equity,  frequently,  upon  the  consideration  of  a  cause 
where  it  is  material  to  get  at  the  character  of  the  wit- 
nesses who  depose  to  different  facts,  feel  that  it  is  im- 
possible for  them  to  do  justice  without  sending  the  case 
to  an  issue ;  as  in  the  case  of  De  Beauvoir  v.  Rhodes(t)9 
in  this  House.  I  venture  to  say,  if  that  cause  had  been 
decided  without  having  been  sent  to  an  issue,  a  very 
different  decision  would  have  been  pronounced  from 
that  which  was  ultimately  pronounced.  Now  that 
case,  and  many  others  that  could  be  referred  to,  show 
how  important  it  is  that  this  case  should  be  sent  to 
be  tried  by  a  jury. 

My  Lords,  an  objection  has  been  made  by  my  noble 
and  learned  friend  who  last  addressed  you,  of  the 
great  length  of  time  that  this  cause  would  take  if  sent 
to  an  issue,  and  that  it  would  be  impossible  for  any 
jury  to  come  to  a  decision  upon  it.  If  the  case  is  to 
be  conducted  in  the  Court  of  JVisi  Prius  at  the  length 
to  which  it  has  been  carried  out  here,  it  would  be  per- 
fectly impossible.  I  have  had  a  little  more  expe- 
rience of  the  time  that  it  is  necessary  to  occupy  in 
disposing  of  a  Nisi  Prius  cause  than  of  a  cause  in 
this  House,  or  in  a  Court  of  Equity,  and  I  venture  to 
undertake  that  in  two  days,  at  farthest,  a  jury  would 
come  to  a  most  satisfactory  conclusion,  and  give  a 

(I)  Vide  post,  a  note  of  that  case. 
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verdict  that  would  afford  the  best  possible  assistance 
to  your  Lordships  in  pronouncing  your  judgment. 
My  noble  and  learned  friend  also  said,  that  there 
must  be  an  infinite  number  of  issues.  I  can  under- 
take to  say  that  two  issues,  •  namely,  the  quantity  of 
iron,  and  the  price  of  making  that  iron,  would  be  all 
that  would  be  necessary  to  submit  to  a  jury ;  and  that 
upon  the  verdict  found  upon  those  two  questions,  a 
satisfactory  judgment  upon  the  whole  cause  might  be 
given  by  your  Lordships.  If,  as  has  been  charged 
on  one  side,  it  should  be  found  that  Mr.  AttwoocTs 
representations  were  wrong  on  these  points,  they  must 
have  been  wrong  with  the  knowledge  of  Mr.  Attwood^ 
unless  he  wilfully  shut  his  eyes,  and  would  not  inform 
himself  of  that  which  for  many  years  it  was  his  duty 
to  inform  himself  of. 

My  Lords,  I  forgot  to  mention,  that  there  may  also 
be  another  question  which  it  may  be  material  to  raise, 
and  that  is  whether  the  parties  made  their  objection 
to  this  contract  sufficiently  early;  because  unques- 
tionably if  a  party  thinks  proper  to  sleep  over  his 
interest  and  does  not  make  his  objection  within  a 
reasonable  time,  he  cannot  entitle  himself  to  relief. 
But  what  is  a  reasonable  time  for  the  party  to  make 
his  objection,  is  particularly  a  question  of  fact  to  be 
judged  of  properly  by  a  jury  on  a  due  consideration 
of  all  the  circumstances  of  the  case,  of  the  importance 
of  the  subject,  the  difficulties  that  a  prudent  man 
would  find  himself  encumbered  with  when  attempt- 
ing to  make  up  his  mind  whether  it  formed  an  objec- 
tion to  the  contract  or  not.  I  think  it  would  be 
proper  to  submit  that  to  the  jury,  although  I  for  one 
should  have  no  great  doubt  upon  it.  The  parties,  it 
appears,  were  put  in  possession  in  the  month  of  Novem- 
ber 1825.  In  February  following,  one  of  them  began 
to  suspect  they  had  not  been  fairly  dealt  with ;  he 
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Stated  that  suspicion  to  P.  Taylorj  who  answered  to 
this  effect :  "  We  had  better  wait  till  the  quarterly 
accounts  come  in,  we  shall  then  see  whether  we  have 
been  fairly  dealt  with  or  not,  and  then  it  will  be  time 
enough  for  us  to  take  steps  in  a  Court  of  Equity  to 
relieve  ourselves  from  this  contract"  That  was  very 
reasonable  and  proper  advice:  until  the  quarterly 
accounts  came  in  they  could  not  possibly  form  a  judg- 
ment whether  it  was  fit  for  them  to  take  steps  to  get 
relieved  from  the  contract.  The  quarterly  accounts 
came  in,  and  instead  of  showing  a  profit  of  90,000  /., 
which  Mr.  Attwood  stated,  some  little  time  before  the 
contract  was  made,  had  been  the  produce  of  these 
mines  in  one  year,  it  was  somewhere  about  8,000  /. 
One  is  surprised  that  a  gentleman  in  possession  of 
mines,  producing  90,000  /.  a  year,  should  be  desirous 
of  giving  them  up.  These  are  general  observations, 
and  do  not  bear  particularly  upon  the  points  to  which 
I  am  about  to  call  your  Lordships'  attention. 

My  Lords,  in  the  first  place  I  will  inquire,  was 
there  any  material  misrepresentation  ?  Mr.  A  ttwootTs 
representations  were  taken  down  on  the  paper  called 
P.  jT.  1,  in  the  handwriting  of  P.  Taylor;  its  accu- 
racy was  distinctly  admitted  by  Mr.  Attwood;  so 
that  it  may  be  treated  as  a  paper  in  the  handwriting 
of  Mr.  Attwood.  It  represents,  that  at  the  Dudley 
Wood  furnaces  the  cost  of  making  pig  iron  was  only 
4/.  8  5.  per  ton.  When  Wilkinson  and  Dransfield 
went  down  and  had  a  fuller  opportunity  of  examining 
the  books  than  any  party  had  before,  they  found  that 
the  expense  amounted  to  5  /.  4  s.  per  ton,  being  1 6  «. 
per  ton  higher  than  the  represented  expense,  and 
making  a  difference  of  18,000  /.  a  year  upon  the  whole 
concern.  I  think  I  need  not  trouble  your  Lordships 
with  a  single  observation  to  show  that  this  was  a  very 
material  misrepresentation. 
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The  next  question  is,  did  Mr.  Attwood  know  at  the 
time  the  misrepresentation  was  made,  that  he  was 
giving  an  account  of  the  expense  of  making  this  iron, 
which  would  make  a  difference  to  the  purchasers  of 
18,000  /.  a  year?  It  is  very  seldom  that  a  man  in 
his  senses,  after  having  made  a  false  representation, 
dii'ectly  admits  the  falsehood  of  it.  We  must  judge 
from  the  conduct  of  the  man ;  and  the  Court  to  which 
I  am  anxious  to  send  this  case,  can  determine  better 
than  any  other  what  has  been  the  conduct  of  Mr. 
Attwood^  and  from  thence  infer  whether  he  knew  that 
the  statement  which  he  made  was  true  or  false* 

Your  Lordships  will  recollect  that  the  first  contract 
went  off  in  consequence  of  the  serious  mistakes  that 
were  committed  by  Mr.  Attwood,  he  having  sold  some 
of  the  property  as  held  under  a  lease,  but  of  which  in 
fact  there  was  no  lease.  There  was  then  a  discussion 
with  respect  to  the  renewal  of  the  contract.  The 
company  would  not  renew  their  contract  unless  the 
accuracy  of  the  P.  T.  paper  was  tested.  Mr.  Attwood 
agreed,  and  three  of  the  directors  went  down.  They 
were  assembled  in  the  drawing-room  of  Mr.  Attwood; 
himself  with  his  agents  being  in  another  room  ;  the 
directors  desired  some  papers  in  verification  of  the 
statements  in  the  P.  T.  paper.  Now  if  the  P.  T. 
paper  was  a  mere  estimate,  would  they  desire  papers 
in  verification  of  an  estimate  ?  That  desire  gives  the 
paper  the  character,  not  of  an  estimate,  but  a  pro- 
fessed statement  of  facts.  They  desired  to  have  a 
statement  verifying  the  accuracy  of  the  P.  T.  paper ; 
in  consequence  of  which,  two  agents,  Edwards  and 
James,  were  immediately  ordered  by  Mr.  Attwood  to 
make  out  papers  to  prove  the  accuracy  of  that  paper. 
They  made  out  a  series  of  papers  beginning  with  D.  1, 
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and  terminating  with  D.  12.  It  turns  out  that  one 
was  inaccurate,  and  the  inaccuracy  of  the  one  was  to 
be  got  rid  of  by  the  inaccuracy  of  the  others.  The 
parties  in  the  drawing-room  looked  at  those  papers ; 
they  were  not  satisfied  with  them.  They  said,  "We 
want  such  a  book,"  and  one  of  the  agents  went  out  and 
told  Mr,  Attwood.  He  was  very  much  discomposed, 
and  said,  "  They  must  by  no  means  have  that  book.*' 
Having  professed  to  produce  all  books,  what  objection 
could  he  have  had  if  he  was  acting  fairly  and  honestly 
to  produce  this  book  ?  He  said,  "  No,  go  in  and  tell 
them  there  is  a  man  that  will  give  the  whole  sum." 
Whether  the  person,  who  went  in,  told  them  that, 
most  likely  he  did,  whether  he  did  or  did  not,  there 
is  no  direct  proof,  but  of  that  a  jury  would  require 
evidence,  and  would  not  be  satisfied  without  it.  I 
cannot  compliment  the  company  with  having  ap- 
pointed parties  well  qualified  to  conduct  such  a  nego- 
tiation as  this  with  so  skilful  a  person  as  Mr.  Att- 
wood ;  they  were  immediately  satisfied  ;  out  came  this 
man  and  said,  "  Harrison  is  reading  the  newspaper, 
and  they  are  quite  satisfied;"  upon  which  one  of  the 
agents,  in  the  presence  of  Mr.  Attwood^ — and  I  mean 
to  say,  this  is  as  strong  evidence  against  him  as  any- 
thing that  could  come  out  of  his  own  mouth, — said, 
"  The  old  fools ! "  What  construction  can  be  put  upon 
that  ?  "  Oh,  those  stupid  fellows,  who  have  been  sent 
down  from  London^  are  so  unequal  to  the  task  they 
have  undertaken,  that  they  are  put  off*  by  such  an 
assertion  as  this,  that  there  is  a  person  who  will  give 
550,000/.  for  the  property!"  My  Lords,  would  any 
jury  in  the  world  hesitate  in  saying,  that  Mr.  Att- 
wood is  to  be  answerable  for  that  expression  ?  If  he 
had  met  the  deputation  fairly,  why  did  he  not  express 
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his  displeasure  at  such  conduct  ?  Why  did  he  not 
say,  "  Go  in  and  tell  them  there  are  such  and  such 
papers."  It  appears  he  had  stock  papers,  from  which, 
with  very  little  trouble,  the  expense  of  manufacturing 
iron  might  have  been  made  out  to  the  satisfaction  of 
the  deputation.  Now  they  were  distinctly  told  there 
were  no  such  papers,  and  that  the  only  papers  they 
could  get  at,  were  the  papers  during  the  time  of  James 
and  Matthias  A  ttwood.  Was  this  true  ?  Certainly  not ; 
and  if  it  was  not  true,  must  not  Mr.  Attwood  have 
known  it  was  not  true  ?  Certainly,  there  cannot  be  a 
doubt  about  it ;  and  he  must  have  known  that  he  was 
imposing  upon  those  men,  who  were  not  sufEciently 
acquainted  with  matters  of  this  sort.  They  were  im- 
posed upon,  and  they  inquired  no  farther.  This,  I 
say,  brings  the  case  within  one  of  the  principles  of 
law  which  I  have  stated.  These  persons  relied  on 
the  veracity  of  Mr.  Attwood  and  of  his  agents;  they 
were  prevented  from  making  further  inquiry,  by 
relpng  on  their  statements ;  then  according  to  sdl  the 
cases  that  were  ever  decided  on  the  subject,  according 
to  the  principles  of  natural  justice,  to  which  my  noble 
and  learned  friend  has  alluded,  recognised  in  the 
clearest  way  by  the  civil  law  as  well  as  by  the  law  of 
this  country,  this  contract  unquestionably  was  frau- 
dulent. If  this  deputation  had  not  been  interrupted 
in  pursuing  their  inquiries  by  the  assertions  of  Mr. 
Attwood,  they  would  have  discovered  this  enormous 
difference  in  the  value  of  the  property,  amounting  to 
1 8,000 1.  a  year  in  the  manner  I  have  stated. 

My  Lords,  we  come  to  another  circumstance ;  the 
fault  in  the  mine.  I  agree  with  all  that  has  been  said, 
that  the  evidence  is  too  indistinct  to  bring  any  charge 
on  this  head  against  Mr.  Attwood,  but  one  cannot 
help  suspecting  something  from  this  rubbish  being 
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Attwood     v^^ted  from  making  fall  inquiry :  one  of  the  witnesses 
»•         said,  "  Why  is  this  rubbish  here  ?  I  should  like  to  see 
and  others,    what  is  boyoud  it."    The  answer  was,  ^^  Oh,  we  are 
"J^       not  working  there  at  present,  it  is  not  necessary,  we 
Wyifori.     find  SO  much  coal  in  another  direction."    When  Mr. 
AttwootTs  attention  was  called  to  this^  he  said^  '^If 
there  is  a  fault,  it  is  very  lucky  it  is  so  near  the  boun- 
dary."   After  that,  one  cannot  but  have  suspicion 
that  he  knew  there  was  a  fault  in  the  mine,  and  that 
this  mi^t  have  been  an  artifice  for  the  purpose  of 
preventing  fall  inquiry  into  its  existence. 

My  Lords,  we  now  come  to  another  part  of  the 
case ;  the  quantity  of  iron  made.  I  have  already 
Sbtted  that  there  were  stock  papers.  One  need  not 
want  much  evidence  upon  that  subject ;  it  is  impoesible 
tlmt  a  concern  of  this  nature  could  have  been  carried 
on  without  having  accounts  of  the  cost  of  making  pig 
iron,  which  must  vary  with  the  times  and  the  price  of 
tiie  articles.  It  is  in  evidence  by  several  witnesses 
that  there  were  such  stock  papers,  and  those  papers 
were  never  produced.  I  say,  therefore,  that  is  a  suffi- 
cient concealment  to  show  the  fraudulent  design  with 
which  the  false  representaticm  was  made.  Then  as  to 
the  quantity  of  iron  made.  The  P.  T.  paper  stated, 
that  at  the  six  furnaces  which  were  on  part  of  the  pro- 
perty, 360  tons  of  iron  were  made  weekly,  and  that 
there  were  in  another  part  six  furnaces,  where  there 
were  none.  The  latter  statement  has  been  properly 
described  as  a  mere  estimate,  not  an  actual  statement. 
But  with  respect  to  the  other  part  of  the  paper,  seven 
witnesses  swear  it  was  intended  as  an  absolute  posi- 
tive statement  of  the  quantity  of  iron  that  was  then 
made  from  the  six  famaces ;  and  though  there  were 
only  five  at  work,  the  persons  who  looked  at  them 
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could  not  possibly  know  how  long  the  one  furnace  had 
not  been  at  work ;  they  might  imagine  that  it  only 
stopped  for  a  short  time ;  they  might  rely  therefore 
under  those  circumstances  on  the  account  which  was 
produced,  stating  that  there  were  six  furnaces  actually 
working,  and  that  those  six  produced  this  quantity  of 
360  tons.  If  the  gentlemen  who  went  down  were  con- 
tent with  an  hypothetical  statement,  when  they  could 
have  had   a  positive  statement,  I  should  say,  iny 
Lords,  they  were  almost  entitled  to  be  relieved  on  the 
ground  of  their  imbecility.     I  venture  to  say  there  is 
no  man,  possessing  sufficient  sense  to  conduct  his 
afiairs  in  the  world,  who  would  be  content  with  a 
statement  that  such  and  such  a  quantify  of  iron  might 
be  made,  when  he  was  talking  with  a  man  who  had 
been  in  possession  of  those  mines  for  years,  and  who 
had  been  employed  under  his  uncles  before  he  himself 
was  in  possession,  and  who  therefore  could  state  the 
actual  quantity  made.   Who  would  have  been  content, 
under  those  circumstances,  with  a  hypothetical  state- 
ment of  what  it  was  possible  that  the.  mine  could  be 
made  to  produce?    It  has  been  admitted  that  Mr. 
Attwood  said  this  paper  was  perfectly  correct.     What 
is  the  language  ? — "  There  are  six  furnaces,"  though 
ovXyJive  were  then  at  work ;  **  they  are  making,"  Can 
that  form  of  language  be  taken  as  expressive  of  a  hope 
that  at  some  future  time  such   quantity  would  be 
made  ?   No,  the  words  are  these :  "  they  are  making." 
It  is  therefore  as  plain,  as  words  can  represent  it, 
that  the  fiimaces  were  at  that  very  instant  making 
the  quantity  of  360  tons.     Here  is  a  gross  misrepre- 
sentation,— a  misrepresentation,  the  falsehood  of  which 
it  is  impossible  that  Mr.  Attwood^  who  had  attended 
to  the  management  of  such  a  concern,  must  not  have 
known. 
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My  Lords,  there  are  many  circumstances  in  this 
case,  which,  in  my  opinion,  require  to  be  examined 
into ;  your  Lordships  know  perfectly  well  that  it  is 
not  an  uncommon  thing  in  a  Court  of  Equity  to  direct 
that'  the  plaintiff  and  defendant  shall  be  examined. 
It  often  happens,  particularly  in  a  case  of  fraud,  that 
by  the  examination  of  the  plaintiff  and  defendant 
fraud  can  alone  be  detected.  I  should  be  desirous 
that  Mr.  Attwood  should  be  put  to  the  bar,  not  as  a 
witness  to  be  examined  in  chief,  but  as  an  adverse 
witness  to  be  cross-examined,  and  also,  if  it  was 
thought  proper,  to  be  contradicted.  By  that  process 
only  could  your  Lordships  ever  extract  an  accurate 
account  of  this  case,  and  without  that  accurate  account 
your  Lordships  cannot  possibly  know  what  judgment 
ought  to  be  given.  I  should  like  to  hear  how  Mr. 
Attwood  would  explain  those  facts.  The  loss,  of  which 
the  purchasers  complain,  is  not  attributable  to  the  fall 
in  the  price  of  iron,  but  to  the  property  being  repre- 
sented as  being  in  a  state  in  which,  in  point  of  fact,  it 
never  was.  I  should  like  to  know  what  Mr.  Attwood 
gave  for  this  property  which  he  sells  at  550,000/.? 
I  think  that  would  be  a  most  material  ingredient  in 
guiding  your  Lordships'  judgment.  I  should  like  to 
know  how  Mr.  Attwood  would  account  for  the  extra* 
ordinary  circumstance,  that  the  property  which,  ac- 
cording to  his  representation,  produced  90,000/.  a  year, 
can  now  only  produce  6,000/.  or  8,000/.?  That 
would.be  a  most  important  inquiry. 

My  Lords,  there  are  other  persons  who  have  been 
made  defendants,  improperly  perhaps,  James  and  Ed- 
wards. It  would  be  very  desirable  that  they  and 
P.  Taylor  should  be  examined.  They  can  throw 
much  more  light  on  this  subject  than  has  yet  been 
thrown  upon  it.   Two  of  my  noble  and  learned  friends 
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seem  to  think  that  the  parol  evidence  was  not  at  all 
material.  I  think  the  case  has  not  been  half  tried, 
until  the  parol  evidence  has  been  fully  and  fairly 
sifted  and  examined  in  che  only  way  in  which  it  can 
be  sifled  and  examined,  with  a  view  to  get  at  the 
truth,  namely,  in  a  court  where  the  witnesses  are  exa- 
mined and  cross-examined  vivd  voce.  If  truth  is  to 
be  got  at,  that  is  the  first  step  to  be  taken  before  any 
just  decision  can  be  given.  A  just  decision  cannot  be 
given  until  the  whole  facts  are  before  the  House  :  and 
they  cannot  be  got  at  by  a  paper  examination.  There 
has  been  already,  in  my  opinion,  a  great  deal  of  time 
misspent.  Instead  of  the  time,  which  has  been  occu- 
pied, at  all  tending  to  produce  a  clear  view  of  this 
case,  it  has  tended  to  perplex  the  Judge  to  whom  it 
was  submitted,  if  anything  could  perplex  and  puzzle  a 
Judge  of  so  luminous  and  distinct  a  mind  as  my  noble 
and  learned  friend.  It  had  a  tendency  to  darken 
rather  than  to  enlighten  the  case. 

My  Lords,  I  am  quite  sure  that  by  a  short  exa- 
mination into  the  points  I  have  submitted  to  your 
Lordships,  light  more  clear  than  has  yet  been  pro- 
duced may  be  obtained,  upon  which  a  just  judgment 
may  be  given,  and  therefore,  without  going  at  greater 
length  into  the  case,  I  shall  move  that  judgment 
be  postponed,  until  issues  be  directed  to  be  tried  by 
a  special  jury  of  Staffordshire^  to  inquire  whether 
the  contract  was  not  obtained  by  fraudulent  repre- 
sentation. 

The  Lord  Chancellor: — My  Lords,  I  apprehend 
that  the  form  in  which  my  noble  and  learned  friend 
should  bring  that  matter  under  consideration  should 
be,  if  your  Lordships  should  agree  to  it,  after  the 
judgment  has  been  reversed.  Then  I  should  move 
your  Lordships  to  dismiss  the  bill,  with  costs.   In  lieu 
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of  that,  and  as  an  amendment  upon  that  motion,  my 
noble  and  learned  friend  would  substitute  what  he 
proposes. 

Lord  Brougham: — You  must  first  get  rid  of  the 
judgment,  in  order  to  grant  an  issue. 

The  Earl  of  Devon : — I  moved  that  the  decree  ap- 
pealed from  be  reversed ;  that  is  the  question  now 
before  the  House. 

The  Lord  Chancellor  then  put  that  question,  which 
was  agreed  to. 

His  Lordship  next  put  the  question,  that  the  hill  be 
dismissed,  with  costs. 

Lord  IVynford  moved  his  amendment,  adding  that 
they  must  settle  the  issues  afterwards. 

Lord  Brotigham : — I  can  assure  you,  from  a  know- 
ledge of  the  merits  of  the  case,  that  those  issues, 
whichever  way  they  may  be  decided,  will  leave  the 
question  just  as  it  now  stands. 

Lord  fVynford: — We  can  discuss  that  when  we 
draw  the  issues. 

The  Lord  Chancellor :  —  My  noble  and  learned 
friend  has  not  stated  in  what  shape  he  proposes  to 
submit  this  question  to  the  jury  upon  issues.  Of 
course  it  is  material  to  consider  whether  it  is  possible 
to  frame  issues  upon  which  a  jury  could  come  to  a 
conclusion,  which  would  enable  the  House  ultimately 
to  dispose  of  the  cause.  To  say  that  there  ought 
to  be  issues,  without  considering  what  issues  they 
are  to  be,  seems  to  me  to  be  leaving  the  House  in  the 
dark.  I  apprehend  that  this  is  not  a  case  in  which 
any  issue  ought  to  be  directed.  It  is  not  a  matter 
of  course  that  a  Court  of  Equity  directs  an  issue.  A 
Court  of  Equity  directs  an  issue  only  where  it  is 
found  that  it  has  not  materials  before  it  to  come  to  a 
satisfactory  conclusion  upon  some  point  which  is  not 
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capable  of  being  satis&ctorilj  tried  in  that  court.  It 
is  an  objection  to  an  issue  if  the  Court  has  before  it 
all  that  is  material  to  decide  upon  the  matter ;  and  it 
is  also  an  insuperable  objection  to  an  issue,  if  the 
matter  be  such  that  it  is  not  capable  of  being  brought 
to  a  satisfactory  conclusion  before  a  jury.  In  my 
opinion  the  present  case  is  open  to  both  these  objec- 
tions. We  have  before  us,  in  my  opinion,  sufficient 
to  dispose  of  the  case,  and  the  case  is  one  which  is  not 
capable  of  being  satisfactorily  tried  by  the  issues 
which  have  been  suggested.  It  is  very  true,  as  I  have 
stated  before,  that  I  should  have  felt  an  insuperable 
difficulty  in  deciding  the  cause  in  the  first  instance 
for  the  plaintiffs,  without  an  issue,  because  they  had 
prevented  their  opponents  from  bringing  before  the 
Court  the  evidence  in  defence  of  that  case  which  was 
attempted  to  be  made  against  him.  But  the  converse 
of  that  proposition  by  no  means  follows,  when,  after 
having  had  the  advantage  of  depriving  their  opponent 
of  the  two  material  witnesses,  who  alone  could  speak 
to  the  material  parts  of  his  case,  they  have  not  made 
out  the  case  against  their  opponent.  Entertaining 
these  views  and  feelings ;  satisfied  upon  the  record  as 
it  stands,  that  the  plaintiffs  cannot  succeed,  I  do  not 
think  this  is  a  case  in  which  your  Lordships  would 
think  that  an  issue  ought  to  be  directed. 

My  noble  and  learned  friend,  in  commenting  upon 
the  evidence,  has  Bgoin  referred  to  a  part  of  the  case 
which  my  noble  and  learned  friend  who  decided  the 
cause  in  the  Court  below  also  referred  to,  and  I  am 
desirous  of  saying  a  word,  not  for  the  purpose  of 
going  over  the  evidence,  but  of  explanation  as  to 
some  of  the  observations  of  my  noble  and  learned 
firiend  who  decided  the  cause  below,  with  regard  to  a 
part  of  the  address  which  I  made  to  yout  Lordships 
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on  Thursday.  My  noble  and  learned  friend,  ai^er  ob- 
serving on  the  question  of  yields  and  stock  papers,  said 
that,  although  he  considered  that  a  material  part  of 
the  case,  I  had  not  adverted  to  it,  or  but  very  slightly 
touched  upon  it.  It  is  perfectly  true  I  did  not ;  I  am 
only  anxious  to  state  the  reason  why  I  did  not.  The 
propositions  arising  from  these  facts  are  these:  an 
imputation  of  fraud  is  made  against  Mr.  Attwoodj 
because  when  the  deputation  went  down  he  produced 
books  of  the  year  1818.  Other  more  recent  infor- 
mation was  called  for,  and  he  is  represented  to  have 
3aid  that  there  were  no  yield  books  subsequent  to 
1818.  Then  the  allegation  is,  that  although  that  was 
true,  yet  he  had  in  his  possession  certain  stock  papers 
which,  although  they  would  not  of  themselves  show 
the  yield,  would  have  been  an  item  in  the  calculation 
in  order  to  ascertain  them ;  that  he  knew  those  yield 
papers  would  show  a  yield  different  and  less  favourable 
than  what  it  was  in  1818,  and  that  knowing  that  he 
purposely  and  fraudulently  suppressed  that  informa- 
tion. When  the  cause  was  argued  at  your  Lordships' 
bar,  it  was  observed  by  the  counsel  for  the  Appellant 
that  there  was  no  such  case  upon  the  record.  I  very 
carefully  looked  at  it  at  the  time ;  I  have  very  care- 
fully looked  at  it  since ;  and  I  find  that  observation  is 
perfectly  well  founded,  that  the  bill  does  not  state 
any  such  case.  If  the  bill  states  no  such  case,  par- 
ticularly where  the  attempt  is  to  fix  fraud,  according 
to  the  rules  of  a  Court  of  Equity,  you  cannot  permit 
the  party  to  go  into  evidence  for  the  puipose  of 
proving  it,  and  you  cannot  infer  anything  from  the 
circumstance  of  the  defendant  in  such  a  bill  not 
having  produced  evidence  to  repel  such  an  imputa- 
tion, no  such  imputation  being  made  upon  the  bill. 
That  is  the  reason  why  I  threw  it  out  of  the  case ; 
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I  considered  that  in  so  doing  I  was  acting  upon  the 
perfectly  well  ascertained  rules  of  a  Court  of  Equity. 
My  noble  and  learned  friend  (Lord  Wynford)  has 
again  adverted  to  that  as  what  he  considered  part  of 
the  question  to  be  tried  by  a  jury. 

My  Lords,  feeling  that  the  plaintiffs  have  had  every 
possible  advantage  in  bringing  their  case  before  your 
Lordships,  and  that  they  have  failed  in  making  out 
their  case,  though  they  had  the  advantage  of  having 
their  witnesses  stating  the  ease,  without  permitting 
the  defendant  to  examine  his  witnesses  to  the  facts ; 
and  feeling  that  it  is  a  question  which  by  no  possi- 
bility could  be  reduced  into  that  shape  so  as  to  be 
tried  satisfactorily  by  a  jury,  I  feel  confident  that 
your  Lordships  will  not  be  of  opinion  that  this  is  a 
case  which  ought  now  to  be  further  delayed  by  being 
sent  to  be  tried  by  a  jury. 

Lord  Wynford : — I  think  that  no  case  of  this  sort 
ought  to  be  disposed  of  upon  technical  grounds. 
I  have  stated  that  in  my  opinion  the  charges  are 
sufficiently  set  forth  on  the  face  of  the  bill.  I  do 
not  mean  to  say  that  every  word  of  the  evidence  of 
the  witnesses  is  stated  in  the  bill ;  but  the  manner  in 
which  this  fraud  was  practised  is  sufficiently  stated, 
that  is,  that  the  appellant  made  representations,  and 
that  he  knew  those  representations  were  false.  The 
Courts  of  Common  Law,  with  which  I  am  more  fami- 
liar than  with  Courts  of  Equity ^  are,  I  find,  more 
liberal  upon  this  subject. 

Lord  Lyndhurst: — My  Lords,  I  do  not  rise  for  the 
purpose  of  prolonging  this  discussion ;  but  I  find  upon 
the  face  of  the  bill  it  is  charged  against  Mr.  Attwoody 
that  he  stated  that  he  had  not  kept  any  yield  account, 
and  had  no  materials  from  which  a  yield  account 
could  be  ascertained ;  and  when  he  answers  in  the 
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very  terms  of  the  bill  that  he  had  not  kept  a  yield  ac- 
countp  and  had  no  means  by  which  he  could  ascertain 
what  the  yields  were,  surely  from  that  mode  of  answer- 
ing we  may  legitimately  infer  that  there  were  accounts, 
which  he  had  not  produced,  which  would  have  enabled 
him,  with  the  accounts  that  were  produced,  to  make  out 
a  yield  account,  contrary  to  the  statement  contained 
in  the  answer,  and  in  affirmation  of  the  statement  con- 
tained in  the  bill  ?  But  in  order  that  the  defendant 
might  not  be  taken  by  surprise,  what  was  the  course 
that  was  pursued  ?  Before  his  answer  was  put  into 
the  amended  bill,  notice  was  given  to  him  that  this 
defect  would  be  insisted  upon ;  particular  papers  were 
pointed  out,  the  names  of  the  witnesses  by  whom  they 
would  be  proved  were  pointed  out,  so  that  Mr.  Att^ 
wood  had  ample  opportunity  of  examining  the  wit- 
nesses, whose  names  were  mentioned,  and  who  were 
examined  in  chief;  he  might  have  cross-examined 
them  to  the  facts. 

My  noble  and  learned  friend  (Lord  Brougham)^ 
who  discussed  this  question  so  ably  and  eloquently  in 
the  course  of  this  day,  stated  that  the  existence  of 
those  papers  was  proved  by  only  two  or  three  wit- 
nesses ;  they  are  proved  by  seven  or  eight  witnesses, 
all  of  whom  were  concerned  in  making  out  those 
statements,  and  all  prove  distinctly  the  object  for 
which  they  were  made  out;  and  connecting  those 
books  with  the  other  books  of  the  concern,  in  a  very 
short  period — I  think  one  of  them  stated  that  in  two 
or  three  hours — he  could  have  made  out  a  yield  account 
respecting  the  produce  of  the  works  at  some  particular 
period. 

The  Lord  Chancellor  .-—That  took  place  before  the 
bill  was  amended,  and  if  the  plaintiffs  were  advised 
that  they  could  make  out  a  case  arising  from  those 
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Stock  papers,  according  to  the  regular  proceeding, 
they  ought  to  have  amended  their  bill,  and  put  that 
case  upon  the  record.  The  defendant  has  no  occasion 
to  take  notice  of  anything  that  is  not  on  the  record. 

Lord  Lyndhurst : — I  do  not  consider  it  at  all  out 
of  the  record.  If  it  is  charged  distinctly  that  he  has 
the  means  of  making  out  a  yield  account ;  how  is 
it  out  of  the  record,  because  you  do  not  set  out  the 
particular  evidence  on  which  you  are  to  support  the 
issue? 

The  Earl  of  Devon: — I  apprehend  that  the  only 
quet^ion  which  we  have  now  to  consider  is,  whether 
we  shall  or  shall  not,  having  removed  out  of  the  way 
the  decree  which  has  been  made,  send  down  the  mat- 
ter to  be  tried  by  a  jury.  I  confess  I  cannot  quite 
understand  the  doctrine  of  my  noble  and  learned 
friend  that  we  are  to  consider  what  those  issues  are  to 
be  at  some  future  day.  It  appears  to  me  to  be  abso- 
lutely essential,  in  order  to  form  a  judgment  with  any 
degree  of  accuracy,  whether  we  shall  or  shall  not  for- 
ward the  ends  of  justice  by  issues^  that  we  should 
have  in  our  minds  some  idea  of  what  the  substance  of 
those  issues  is  to  be  (the  exact  form  in  which  they 
should  be  drawn  up  is  another  thing) ;  but  we  ought 
to  know,  before  we  come  to  any  conclusion,  what  are 
the  issues  upon  which  we  are  to  take  the  opinion  of 
a  jury.  My  noble  and  learned  friend  felt  that,  and 
he  threw  out  two  points  upon  which  he  said  the  ver- 
dict of  a  jury  would  enable  the  House  to  come  to  a 
more  satisfactory  conclusion.  I  can  only  say  that  if 
those  points  were  found,  as  my  noble  and  learned 
friend  expects  they  would  be  found,  they  would  not, 
in  the  view  which  my  noble  and  learned  friend  on  the 
woolsack,  and  my  noble  and  learned  friend  who  has 
spoken  to-day  have  formed,  and  which  1  myself  have 
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formed,  make  the  slightest  alteration  in  our  opinion. 
There  are  at  least  a  dozen  other  points,  upon  which,  if 
it  was  necessary  to  take  the  opinion  of  a  jury  at  all,  it 
must  also  be  taken  before  any  further  materials  could 
be  got  at  for  forming  our  decision,  which  after  aU, 
be  it  recollected,  must  be  a  decision  founded  on  the 
principles  of  a  Court  of  Equity ;  and  the  case  must  be 
decided  according  to  the  rules  of  pleading  and  usage 
of  a  Court  of  Equity.  And  on  those  rules  of  plead- 
ing and  with  reference  to  the  circumstances,  which 
as  a  Court  of  Equity  we  have,  arising  out  of  the  con- 
duct of  the  parties,  as  shown  by  their  letters,  by  their 
proceedings,  and  in  various  ways ;  with  reference  to 
all  these  circumstances  taken  together,  and  not  only 
to  the  two  isolated  points  to  which  my  noble  and 
learned  friend  has  referred,  ought  the  judgment 
in  this  case  to  be  given.  That  judgment  has  now 
been  given  according  to  the  best  lights  which  those 
who  have  delivered  it  have  been  able  to  throw  upon 
the  case.  And  I  confess  it  does  appear  to  me  that 
instead  of  tending  to  elucidate  the  matter  or  arrive 
one  step  nearer  to  a  just  conclusion  by  sending  down 
this  matter  to  be  tried  by  a  jury,  we  should  be  adding 
labour  and  sorrow  to  both  parties,  and  not  in  the  least 
advance  your  Lordships  in  getting  at  the  justice  of 
the  case. 

Lord  fVynford  suggested  the  form  of  issues  which 
he  proposed. 

Lord  Brougham : — My  Lords,  it  is  unnecessary  that 
I  should  say  more  than  that  I  entirely  concur  with  my 
noble  and  learned  friends  who  think  that  there  ought 
not  to  be  any  issue,  and  that  there  are  materials 
enough  in  this  cause  to  enable  us  to  come  to  a  conclu- 
sion ;  regard  always  being  had  to  this,  that  a  party  is 
not  to  come  into  a  Court  of  Equity,  and,  upon  the 
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ground  of  fraud,  seek  to  be  relieved  from  his  con^* 
tract,  and  having  failed  upon  the  ground,  on  which 
he  put  his  case,  to  support  the  allegations  of  that  case ; 
while  the  other  party  has  reUeved  himself  from  those 
allegations  on  the  evidence  whereby  alone  the  com- 
plainant sought  to  establish  them.  I  will  not  aid  in 
allowing  that  party,  as  it  were,  to  mend  his  hand,  by 
sending  an  issue  to  be  tried  at  law.  It  is  his  business 
to  make  such  a  case  as  to  show  the  Court  before  whom 
he  comes,  that  there  are  grounds  for  relief.  The  very 
general  issues  which  are  proposed  by  my  noble  and 
learned  friend  would  be  sending  the  whole  case  of 
equity  and  law  to  a  jury,  for  they  raise  the  question, 
is  there  any  such  fraud  as  gave  rise  to  the  contract 
which  ought  to  entitle  the  party  to  have  that  contract 
rescinded  ?  Then  would  arise  the  question  of  legal 
and  equitable  fraud.  It  is  sending  an  equitable  ques- 
tion to  be  tried  by  a  jury.  It  is  hardly  possible  to 
say  that  the  sending  of  the  case  to  a  jury  could  give 
us  any  light. 

The  Lord  Chancellor : — The  original  motion  is, 
*'  That  this  bill  be  dismissed  with  costs,'*  since  which 
it  has  been  moved,  as  an  amendment,  to  leave  out  the 
words  after  '^  that,'*  for  the  purpose  of  inserting  ^^  issues 
be  sent  down."  The  question  is,  whether  the  words 
proposed  to  be  left  out  stand  part  of  the  question. 

The  amendment  was  negatived;  after  which  the 
Lord  Chancellor  put  the  original  question,  ^^  that  the 
bill  be  dismissed,  with  costs,"  which  was  carried 
(Lord  Lyndhurst  and  Lord  Wynford  dissentieniibus). 


I8S8. 
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Mr.  Serjeant  TFiWc;— Your  Lordships  are  aware, 
from  the  printed  papers,  that  several  orders  have  been 
made  in  the  course  of  this  cause,  under  which  money 
has  passed  from  the  one  party  to  the  other,  and  I 
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apprehend  it  will  be  necessary  that  your  Lordships 
should  accompany  the  order  of  the  House  by  some 
directions  in  that  respect,  or  by  a  general  direction 
that  the  cause  be  remitted  to  the  Court  below  to 
give  such  directions  as  the  justice  of  the  ease  may 
require.  Sums  of  money  have  been  paid  into  court, 
which,  since  the  decree,  have  been  paid  out  to  the 
Respondents  by  the  order  of  the  Court  of  Exchequer; 
and  there  are  certain  other  matters  which  we  pray 
of  your  Lordships  may  be  comprised  in  directions  to 
be  appended  to  die  order  of  your  Lordships. 

The  Zord  Chancellor ': — There  is  another  order  in 
this  cause,  which  is  the  subject  of  another  appeal  (a). 

Mr.  Serjeant  Wilde : — My  Lords,  I  allude  to  money 
which  has  been  paid  out  to  the  plaintiffs  consequently 
to  the  decree.  There  was  an  injunction  to  stay  an  action 
for  interest,  which  your  Lordships  may  recollect  was 
reserved  by  the  contract  to  be  paid  half-yearly.  That 
interest  was  paid  into  court  under  the  order  which 
granted  this  injunction.  Since  the  decree  the  Re* 
spondents  applied  to  the  Court  below  to  have  that 
money  paid  out  to  them.  Now  that  the  bill  is  dis- 
missed, that  sum  belongs  to  the  Appellant.  I  appre- 
hend, therefore,  that  the  Appellant  is  entitled  to  have 
that  sum,  which  consisted  of  40,000  Z.  consols,  and  a 
sum  of  1,500  /.  in  money,  re-transferred  to  him. 
Under  the  decree  also,  the  sum  of  10,000  L  has  been 
paid  for  costs.  The  Appellant  has  lost  the  use  of  that 
sum  of  money  for  the  period  of  four  years ;  those  costs 
will,  I  apprehend,  be  necessarily  paid  back  to  him. 

The  JLord  Chancellor :  —My  Lords,  it  is  of  course 
necessary  that  whatever  has  been  done  under  this 
decree  should  be  set  right,  but  the  facts  are  not  before 
us,  and  I  apprehend  that  the  proper  mode  of  effecting 

(a)  I  Younge,  507. 
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that  object  is  to  give  directions  to  the  Court  below  to 
do  what  may  be  necessary  to  be  done.' 

Mr.  fVakefield : — The  words  which  we  propose  are 
these :  "  And  the  Court  below  to  give  all  such  con- 
sequential directions  as  the  justice  of  the  case  may 
require." 

Lord  Lyndhurst : — Would  not  the  Court  do  that 
without  any  direction  ? 

Mr.  Wakefield : — No,  my  Lord. 

Earl  of  Devon : — ^We  must  take  care  to  give  some 
general  directions. 

Lord  Lyndhurst : — ^There  was  another  appeal. 

Mr.  Wakefield : — ^Your  Lordships  will  never  be  trou- 
bled with  the  other  appeal. 
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By  the  Order  of  the  House  then  made,  after  stat- 
ing the  days  of  hearing  in  1835  and  1836  (being 
46  days  in  all),  and  the  amendments  made  in  the 
decree  after  the  petition  of  appeal  was  presented,  &c., 
it  was  ''  ordered  and  adjudged  that  the  said  decree,  as 
far  as  therein  complained  of,  be,  and  the  same  is 
hereby  reversed,  and  that  the  bill  be  dismissed  with 
costs.  And  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  said  Court  of  Exchequer,  to 
do  therein  as  shall  be  just  and  consistent  with  this 
judgment  "(ft). 


(b)  For  the  proceedings  that  were  had  on  the  remit,  in  the  Court 
of  Exchequer,  see  3  You.  A  Coll.  105  and  501. 

Attwood  v.  Small  and  othsbs.    (In  Chancery). 

Mr.  Attwood  J  not  being  able  to  obtain  all  the  relief  that  he 
asked  in  the  Court  of  Exchequer^  filed  his  bill  in  Chancery 
m  1838  against  all  the  survivors  of  the  plaintiffs  in  the  suit 
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1 839.        against  him  in  the  Exchequer,  and  the  personal  represents- 

^ — w — '       ti  ves  of  of  James  Burton f  William  Leathley  and  Hart  Logaaf^ 

Attwood      deceased,  alleging  that  there  was  no  personal  representative 

Small        of  John  Morrice,  also  deceased.    That  bill  stated,  among  other 

and  others,     things,  the  formation  of  the  British  Iron  Company,  the  con- 

(7fi  Chancery,)  •  tracts  by  the  three  managing  directors  with  Mr.  Attwood  for 

the  purchase  of  his  property,  the  institution  of  the  said  suit 
by  all  the  directors  to  set  aside  the  contracts ;  and  that 
they,  during  the  pix)gress  of  that  suit,  ceased  to  be  directors, 
and  were  succeeded  by  others,  but  still  allowed  the  suit  to  be 
carried  on  in  their  names  under  a  stipulation  for  indemnity. 
The  bill  then  stated  the  various  proceedings  in  that  suit  and 
in  the  appeal ;  and  that,  in  the  meantime  and  since,  the 
company  and  their  agents  had  dug  and  carried  away  from 
the  estate  very  great  quantities  of  coal  and  ironstone,  and 
cut  down  timber,  altering  the  surfoce  and  exhausting  the 
mines,  and  thereby  greatly  lessening  the  value  of  the  estate 
as  a  security  for  the  unpaid  instalments  of  the  purchase^ 
money. 

The  bill  further  stated  and  charged  that  the  company, 
having  so  worked  out  and  deteriorated  the  property,  were 
liable  to  the  plaintiff  for  the  sum,  to  which  the  property  by 
such  means  became  an  inadequate  security ;  that  the  plain- 
tiffs in  the  Exchequer  suit,  having  obstructed  and  delayed 
this  plaintiff  in  making  his  said  security  available,  had  be- 
come personally  liable  to  make  good  to  him  the  said  instal- 
ments and  interest ;  that  JR.  Small,  Shears  and  J.  Taylor, 
having  jointly  with  the  other  plaintiffs  so  obstructed  and 
delayed  him  in  violation  of  the  faith  on  which  he  agreed  to 
exonerate  them  from  personal  Uabihty,  were  not  entitled 
to  insist  upon  such  exoneration,  and  had  rendered  themselves 
personally  hable  to  him  as  if  the  agreement  to  exonerate 
them  had  not  been  made ;  that  it  was  the  intention  of  the 
defendants  not  to  pay  the  plaintiff  the  sum  of  325,000  L,  the 
amount  of  the  unpaid  instalments,  but  wholly  to  defraud  him 
of  the  same ;  that  the  true  intent  of  the  parties  to  the  eon- 
tracts  and  of  the  sixteen  directors,  when  the  same  were 
entered  into,  was,  that  the  plaintiff  should  absolutely  sell, 
and  the  company,  through  the  medium  of  R.  Small,  Shears 
and  J.  Taylor,  should  purchase  and  pay  for  the  property ;  and 


\ 


CASES  IN  THE  HOUSE  OF  LORDS.  525 

that  jR.  Smallf  Shears  and  J.  Taylor  were  the  agents  of  the        1339. 
company,  and  their  names  only  were  mentioned  in  the  con-      * — ^^"^ 
tracts  to  give  effect  to  the  plaintiff's  right  to  enforce  perform^        ttwooo 
ance  thereof,  and  not  to  withdraw  the  company  or  their       Small 
property,  or  the  members  thereof,  from  the  obligation  or  ,^^^ 

liability  to  pay  the  purchase-money,  and  that  it  was  impos-  ^  *  ^^••w^y-j 
sible  to  make  all  the  members  of  the  said  company  parties  to 
this  bill. 

The  bill  prayed  for  such  declarations  by  the  Court  as  the 
rights  of  the  plaintiff  required,  and  particularly  in  regard 
to  the  personal  liability  of  R.  SmaU,  Shears  and  J.  Taylor ^ 
and  as  to  the  personal  liabiUty  of  them  and  the  other  trustees 
and  directors  of  the  said  company,  and  the  respective  and 
several  members  thereof;  and  as  to  the  liability  of  the  free- 
hold, copyhold,  and  leasehold  estates  and  other  properties  of 
the  said  company,  and  as  to  the  personal  liability  of  the 
plaintiffs  in  the  Exchequer  suit,  in  respect  of  the  said  matters; 
and  that  the  defendants,  JZ.  StnaUf  Shears,  J.  Taylor,  Bailey, 
Bland,  Colby,  Donaldson,  Herring,  Kerr,  MackUlop,  Onley, 
and  J.  Small  (the  survivors  of  the  said  plaintiff:^),  might 
be  decreed  personally,  and  the  other  defendants  out  of  the 
respective  estates  of  their  respective  testators  or  intestates, 
to  pay  the  plaintiff  the  sum  of  250,000  /.  then  due  to  him 
in  respect  of  interest,  costs,  &c.,  together  with  so  much 
interest  on  the  said  sum  of  32^,000/.,  at  5/.  per  cent., 
as  should  remain  due  and  unpaid  after  payment  of  the 
250,000/.,  or  to  pay  to  the  plaintiff  the  value  of  the  coal 
and  ironstone  and  other  minerals  raised  or  gotten  out  of  the 
estates  and  mines,  or  so  much  thereof  as  should  amount  to 
the  said  sum  and  interest ;  and  in  such  latter  case,  that  all 
necessary  accounts  might  be  taken,  &c.  And  the  bill  prayed 
for  an  injunction  and  receiver. 

To  this  bill  three  demurrers  were  put  in,  by  different  sets 
of  defendants,  for  want  of  equity  and  for  want  of  parties. 
The  Vice-Chancellor,  before  whom  the  demurrers  came  to 
be  argued,  was  of  opinion  that  the  plaintiff  was  only  entitled 
to  relief  in  the  nature  of  specific  performance  of  the  con- 
tracts, and  to  that  relief  only  against  JZ.  Small,  Shears  and 
«/.  Taylor,  the  purchasers.  His  Honor  being  of  opinion  that 
under  the  contracts  and  in  the  circumstances  that  took  place, 
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18)0.  th0  piaiatiff  was  not  entitled  to  any  relief  against  any  of  the 
defendants  or  the  company  on  the  ground  of  conduct,  allowed 
the  demurrers  of  all  the  defendants,  except  the  said  three> 


^"^ 


AvTwa«D 

Small        whose  demurrer,  for  want  of  equity,   his  Honor  OTcrroIed, 

"^^*J^    without  costs ;  allowing  their  demurrer  for  want  of  parties, 

^  suufifwjr.;  j^  tespect  that  there  was  no   personal   representative  of 

/*•  Morrice  before  the  Court  (a). 

1840.  Mr.  AtifDOod  appealed  from  his  Honor's  orders  to  the 

^  Lord  Chancellor,  who,  after  taking  time  for  consideration, 

delivered  the  following  judgment  the  Ist  of  February  1840. 

The  Lord  Chancellor : — ^This  was  an  appeal  from  orders  of 
the  Vice-Chancellor  upon  demurrers,  the  demurrere  being  for 
want  of  equity  and  for  want  of  parties.  The  Vice-chancellor 
was  of  opinion  that  as  to  certain  parties  who  were  defendants 
to  the  bin,  their  demurrer  was  good  for  want  of  equity ;  he 
was  of  opinion  that  the  former  directors  of  the  company,  who 
were  the  plaintiffs  in  the  suit  against  Mr.  Atttoood,  were  not 
proper  parties,  and  it  follows  as  a  matter  of  course,  being  of 
Atft  opinion,  that  the  representatives  of  some  of  those  parties 
are  also  improperly  brought  before  the  Court.  That  being  the 
Vice^hancellor's  opinion,  it  was  not  at  all  necessary  for  him 
to  consider  whether  other  persons  ought  to  have  been  parties, 
which  could  only  arise  in  the  event  of  his  thinking  that  those 
persons  who  were  the  subject  of  the  general  demurrer  were 
proper  parties.  He  was  of  opinion  that  the  bill  was  good, 
but  good  only  as  an  ordinary  bill  for  specific  performance, 
and  therefore  to  be  enforced  only  against  those  persons  who 
irere  parties  to  the  contract,  Small,  Shears  and  Ten/lor. 

Now  looking  very  carefully  through  the  bill — of  course 
I  must  take  the  case  as  it  is  stated  upon  the  bill — the  result 
of  that  decision  appears  to  me  to  be,  that  the  plaintiff  would 
have  no  remedy  at  all,  because  it  is  part  of  the  arrangement 
which  the  Vice-Chancellor  observed,  upon  part  of  the  contract, 
that  those  persons  shall  not  be  personally  liable.  In  the  way 
in  which  the  Vice-Chancellor  has  left  the  record  there  are 
no  persons  before  the  Court  but  those  three  persons,  and 
they  are  there  only  a:s  being  parties  to  the  contract ;  but  if 

{^  8  Law  Joamal,  195  f  18  Lpgal  Obterfer,  8 ;  and  3  Jurist,  336. 
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the  contract  is  to  be  perfonned  ia  the  way  in  which  it  was  1340. 
arranged  between  the  parties,  and  if  no  equity  has  arisen  from 
the  subsequent  transactions  to  give  a  better  remedy  to  the  plain- 
tiff, why  then  he  is — ^he  being  the  owner  of  the  estate,  and  the  Small 
estate  being  in  the  possession  of  the  purchasers,  and  they  not 
having  paid  the  purchase-money,  the  Vice  •Chancellor's  judg^ 
ment  appears  to  roe'to  have  left  the  plaintiff  in  this  situation,-— 
that  he  is  only  to  prosecute  his  suit  for  the  purchase-money 
against  the  three  persons  who  are  not  personally  liable  for  it: 
It  is  obvious,  in  that  view  of  the  case,  the  plaintiff  would  have 
no  remedy  at  all,  provided  the  contract  is  to  be  performed  <m 
the  terms,  in  which  it  appears  on  the  face  of  the  biU  to  b^ 
stated,  and  that  nothing  has  happened  since  to  give  the 
plaintiff  any  new  equity.  The  Vice-Chancellor  is  of  opinion 
that  nothing  has  arisen  since  to  give  the  plaintiff  a  new 
equity,  and  therefore  his  only  remedy  is  upon  the  written 
contract. 

Now  when  one  looks  at  the  case  ast  stated  upon  the  bill, 
that  the  plaintiff  was  owner  of  property  of  very  great  mag- 
nitude, consisting  principally  of  mines ;  that  he  entered  into 
a  contract  with  certain  persons  on  behalf  of  the  company,  the 
contract  being  in  their  own  names;  that  the  effect  of  that  con- 
tract was  to  give  those  parties,  namely,  those  defendants  ia 
the  suit,  the  property  of  which  the  plaintiff  was  so  possessed ; 
that  he  was  to  be  paid  by  certain  instalments,  for  which  the 
purchasers  were  not  to  be  personally  liable ;  that  the  instal- 
ments were  to  be  paid  at  certain  stipulated  periods,  and  the 
plaintiff  was  to  look  to  the  security  of  the  estate  as  a  means 
of  obtaining  payment;  that  as  the  bill  then  states,  in  fraud 
of  this  contract^  and  for  the  purpose  of  defeating  the  plaintiff's 
right  and  of  ^propriating  the  property  to  themselves  without 
paying  the  consideration  money,  they  instituted  a  suit  containr- 
ing  a  variety  of  false  charges,  which  at  one  time  were  supposed 
to  be  well  founded,  but  which,  by  the  decision  of  the  House 
of  Lords,  have  been  declared  to  be  ill  founded,  and  that  by 
those  means,  and  by  proceedings  in  the  cause,  when  it  was 
pending  in  the  Exchequer,  they  have  protracted  the  day  of 
payment — I  think  the  last  payment  was  to  be  in  1827 — and 
that  the  result  has  been  that,  during  the  whole  of  this  period 
while  they  were  preventing  the  plaintiff  from  receiving  that 
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1 840.        which  was  his  due,  namely,  the  consideration  for  the  property 

^^ — "^ — '       of  which  the  defendants  were  in  possession,  they  were  con- 

t\  tinning  to  work  the  mines  and  to  exhaust  the  property,  to 

Small        which  the  plaintiff,  according  to  his  statement,  was  to  lock 

(rCk^^'l  for  the  purpose  of  working  out  his  security,  and  that  the 

^  fi  cMRccfSf.;  j^^^^  ^f  ^^^  Y^^  been,  that  826,000 1,  remains  due,  the 

property  itself,    according  to  the   statement  in   the  bill, 
having,  by  the  working  of  the  company  in  the  meantime, 
become  an  inadequate  security  for  that  s  um ;  (that  is  the 
statement  in  the  bill.)    Now  for  this  Court  to  say  upon 
such  facts,  that  there  is  no  remedy  for  the  plaintiff,  that 
be  cannot  go  i^ainst  the  property,  because  he  is  only  to 
sue  upon  the  contract,  and  there  being,  according  to  the 
Vice-Chancellor's  decision,  only  three  persons  representing 
the  contract,  and  who  are  here  only  as  being  parties  to 
the  contract,  would  be  a  state  of  things  very  much  to  be 
lamented  if  it  were  so ;   but  my  opinion  is   certainly  that, 
upon  this  statement  in  the  bill,  there  is  a  remedy  for  the 
plaintiff;  whether  the  facts  are  made  out  or  not,  of  course 
is  not  now  to  be  considered;    but  if  he  makes  out  his 
case  as  stated  in  his  bill,  this  Court  will  find  the  means,  so 
far  at  least  as  the  circumstances  enable  the  Court  to  do  so, 
to  restore  the  plaintiff  to  the  situation  in  which  he  ought  to 
have  stood,  looking  at  the  contract,  now  established  between 
the  parties  as  a  valid  contract,  as  that  which  is  to  regulate 
the  rights  of  the  parties.     In  the  first  place,  I  take  it  to  be 
quite  clear,  that  according  to  the  contract  itself,  he  has  a  right 
to  work  out  his  remedy  against  the  property  as  it  remains. 
With  regard   to  those  persons  who  were  directors  at  the 
time  the  contract  was  entered  into,  and  who  filed  the  bill 
against  this  plaintiff,  and  who   therefore   have   been   the 
actors  in  these  transactions,  which,  according  to  the  state- 
ment in  the  bill,  originated  for  the  purpose  of  depriving  the 
plaintiff  of  his  remedy  for  the  payment  of  the  consideration 
money;  if  the  case  be  as  is  stated,  there  is  abundance  of 
authority  to  show,  that  persons  who  have  interposed  between 
the  party  and  his  rights  shall  in  some  way  or  other  (to  what 
extent  it  is  not  necessary  for  me  to  consider)  be  liable  to 
make  compensation  for  the  injury  of  which  tliey  have  been 
the  authors.    I  think  there  is  quite  enough  stated  in  the  bill, 
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to  show  that  those  who  took  upon  themselves  in  the  other        1 840. 

suit  to  interfere  with  the  plaintiff's  rischts  under  his  contract      *^     '^'"^ 

Attwood 
cannot  be  permitted  now  to  state,  that  though  they  were  ^, 

parties  to  the  transactions,  they  ought  not  now  to  be  made        Small 

parties  to  a  bill  in  which  thcT  plaintiff  asks  compensation  for  **       * 

the  unquestionable  injury  which  he  has  sustained.     Being  of 

that  opinion,  of  course  it  follows  that  the  demurrer  for  want 

of  equity  cannot  be  maintained ;  and  that  applies  as  well  to 

those  who  were  directors  and  plaintiffs  in  the  original  suit  as 

to  those  who  are  now  demurring  parties,  being  representatives 

of  persons  who  were  in  that  situation,  but  who  are  now  dead. 

It  therefore  becomes  necessary  that  I  should  consider  how 

far  the  objections  are  good  respecting  the  want  of  parties. 

Now  it  is  said  that,  assuming  the  suit  to  be  properly  con- 
stituted in  other  respects,  there  are  three  descriptions  of 
persons  who  ought  to  be,  but  who  are  not,  brought  before 
the  Court.  One  set  are  all  the  shareholders  of  the  company, 
the  second  are  those  who  were  directors  of  the  company  at 
the  time  the  bill  was  filed,  and  thirdly,  it  is  stated  that  one 
of  the  old  directors,  Mr.  Morricef  being  dead,  his  representa- 
tives are  not  brought  before  the  Court,  and  there  is  not  suffi- 
cient stated  upon  the  bill  to  explain  the  reason  why  they  are 
not.  Now,  with  regard  to  the  first,  looking  at  what  is  stated 
in  the  bill  and  at  the  authorities  upon  this  question,  there  is 
no  ground  upon  which  that  objection  can  be  maintained. 
The  bill  alleges  that  there  are  571  shareholders,  and  that 
they  are  constantly  varying,  the  shares  being  transferable ;  it 
states  a  case,  therefore,  that  makes  it  utterly  impossible  that 
the  plaintiff  can  pursue  his  remedy,  if  he  can  pursue  it  only 
by  bringing  before  the  Court  and  keeping  before  the  Court 
all  persons  who  are  shareholders.  The  cases  of  Adair  v.  The 
New  River  Company  (b)  and  Meux  and  Ma//&y  (c),  in  which 
that  question  was  considered,  have  saved  me  the  necessity  of 
doing  that,  which  I  certainly  should  have  done,  if  I  bad  not 
found  authorities  already  standing  in  the  books,  namely, 
adopting  the  rule  which  it  was  necessary  to  adopt  in  order  to 
prevent  the  grossest  injustice  being  practised  by  companies 
of  this  description.  To  say  that  they  are  to  be  permitted  to 
sue  on  behalf  of  themselves  and  others,  because  they  are  so 

(6)  1 1  Ves.  429.  (c^  V  Swaust.  S77» 
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1840.        namerous  that  they  cannot  be  brought  before  the  Coort,  and 
'    "^     '       then  to  say  that  personal  by  whom  they  are  sued  are  not  to 
^  be  at  liberty  to  bring  those  who  are  the  plaintiffs  against 

Small  them  before  the  Court  without  bringing  all  the  shareholders^ 
""  "I  *"■  would  enable  them  to  commil  any  injustice  which  they 
^')  pleased  without  the  possibility  of  their  being  made  respomn- 
ble  for  it.  The  authorities  to  which  I  have  referred,  and 
seyeral  others  (d),  are  quite  siifEcient  to  show  that  this  Court 
has  adopted  a  course  which  prevents  that  injustice  from 
taking  place.  Upon  the  authority,  therefore,  of  those  cases, 
I  am  of  opinion  that  it  is  not  necessary  to  bring  the  share- 
holders before  the  Court  as  such. 

But  then  there  is  another  part  of  the  case,  on  which  I  can* 
not  see  how  this  record  is  to  proceed,  in  the  absence  of 
certain  persons,  looking  at  the  relief  which  the  plaintiff  asks. 
The  plaintiff  asks  relief  against  the  company  and  a^nst 
that  which  is  the  property  of  the  company.  The  plaintiff 
now  avers  that  the  contracts  being  contracts  to  be  carried 
into  execution,  he  wants  that  remedy  which  the  contracts, 
and  the  subsequent  transactions  which  have  taken  place, 
give  him  in  order  to  obtain  the  consideration  money.  The 
obvious  mode  of  doiujo:  that,  independent  of  the  personal 
liability  which  the  parties  may  have  incurred  by  the  course 
they  have  pursued,  is  against  the  property  itself,  and  also 
against  what  may  have  been  received  during  that  interval, 
when  the  rights  of  the  present  plaintiff  were  suspended  by 
the  proceedings  in  the  Exchequer.  Now,  if  the  Court  should 
be  of  opinion  that  that  right  exists,  then  the  question  is,  in 
what  way  is  it  to  be  enforced,  and  what  is  the  remedy  to  be 
given  to  a  plaintiff  entitled  to  such  right?  It  must  be  against 
the  company  and  those  who  properly  represent  the  company. 
But  I  have  nobody  here-  representing  the  company ;  I  have 
only  those  who  may  be  said  to  have  represented  the  company 
at  a  period  long  past,  namely,  when  the  original  bill  was  filed 
in  the  Exchequer,  but  who,  upon  the  face  of  this  bill,  i^e 
stated  to  have  ceased  to  hold  that  situation,  and  to  have 
handed  over  the  possession  of  the  property,  which,  as  direc- 
tors, they  then  held,  to  other  persons,  who  have  subsequently 
become  directors  of  the  company.  The  partnership  deed,  as 
stated  in  the  bill,  puts  the  directors  in  the  place  of  the  com- 

(d)  Vide  the  casea  st^ra,  310  and  321. 
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pany,  and  makes  them,  for  the  purpose  of  any  litigation         i840. 
between  themselves  and  othere,  in  ray  opinion,  proprietore  of      )     ^      ' 

.  Attwood 

the  company.    I  have  impliedly  said  that,  when  I  said  all  the  y^ 

shareholders  are  not  necessary  parties  to  the  suit;  but  if  Small 
they  are  not  necessary  parties  to  the  suit  as  shareholders,  V^  ^^^^' 
there  must  be  some  persons  whom  those  in  contest  with  the  ^  oncery.) 
company  are  at  liberty  to  sue.  The  only  other  persons  held 
out  by  the  deed,  as  owners  of  the  property  of  the  company, 
and  competent  to  deal  with  individuals  who  may  have  trans- 
actions with  them,  are  the  directors.  Now,  if  the  directors, 
who  held  the  property  at  the  time  this  litigation  commenced, 
were  to  be  made  parties  to  the  suit,  they  must  be  considered, 
for  the  purpose  of  the  contest  with  any  other  individuals,  as 
the  owners  of  the  property,  and  the  persons  vrith  whom  this 
contract  was  made;  but  they  are  not  made  parties  to  the 
suit,  and  then  no  persons  are  made  parties  to  the  suit  who 
can  be  considered  in  any  sense  as  representing  the  company 
except  the  trustees ;  indeed  they  are  here,  but  then  there  are 
no  cestuis  que  trust  here,  except  so  far  as  they  are  trustees 
for  themselves.  I  do  not  find,  therefore,  on  this  record  any 
persons  defendants  who  represent  the  interests  of  the  com- 
pany, or  as  against  whom  any  remedy  the  plaintiff  may  have 
against  the  company  can  be  enforced.  My  opinion  is,  there- 
fore, that  the  suit  cannot  proceed  upon  this  bill,  and  the 
plaintiff  cannot  get  what  he  represents  himself  to  be  entitled 
to,  and  which,  according  to  the  case  he  states,  no  doubt  he 
is  entitled  to  (if  he  makes  out  the  case),  a  remedy  for  the 
consideration  money  unpaid,  against  so  much  of  the  pro- 
perty as  remains  now  available  for  that  purpose.  I  find  no 
person  representing  that  interest,  and  no  person  against  whom 
such  a  right  can  be  Enforced.  I  think,  therefore,  that  the 
actual  directors  of  the  company  are  necessary  parties  to  the 
suit,  and  that  of  course  makes  it  unnecessary,  as  there  must 
be  an  amendment,  to  consider  whether  there  may  not  be 
more  allegations  introduced,  as  regards  Mr.  Morrice,  than 
appear  upon  the  bill  at  present.  The  result  is,  that  I  over- 
rule the  demurrer  for  want  of  equity,  and  allow  the  demurrer 
for  want  of  parties,  with  leave  to  amend.  (And  so  far  only  was 
the  form  of  the  order  of  the  Vice-Chancellor  varied.  His 
Honor's  order  as  to  costs  to  remain.     No  costs  of  the  appeal.) 
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APPEAL 


FROM  THE  COURT  OF  CHANCERY. 


William  Rhodes     --.-•- 
Richard  Bemton  de  Bbauvoir  -    - 


-  Appellant. 

-  Respondent 


THE  case  so  often  referred  to  by  the  name  of  De  Beauvoir 
y.  Rhodes,  in  the  above  Appeal  of  Attwood  v.  Small,  was  this : 
— The  Rev.  Peter  Beauvoir  being  seised  in  fee  of  an  estate 
called  Balmes  Farm,  situated  in  the  parishes  oi  Hackney  and 
Shoreditch,  Middlesex,  and  consisting  of  a  mansion-house, 
offices,  and  about  150  acres  of  land,  by  indenture  of  lease, 
dated  29th  September  1802,  demised  the  same  to  William 
Rhodes,  his  executors,  administrators,  and  assigns,  for  a  term 
of  twenty-five  years^  at  a  rent  of  545/.,  reserving  the  right  of 
resuming  certain  closes  for  the  purpose  of  making  bricks,  or  of 
building  thereon,,  and  granting  also  to  the  lessee  liberty  to  dig 
the  earth,  for  making  bricks,  to  the  extent  of  twenty  acres. 
This  property  having  become  of  great  value  in  the  year  1818, 
in  consequence  of  the  formation  of  the  Regent's  Cana/ passing 
through  it,  and  of  the  surrounding  improvements,  Mr.  Rhodes 
applied  in  March  of  that  year  for  a  renewal  of  the  lease. 
Mr.  Beauvoir  entertained  the  application,  and  replied  that 
he  would  grant  a  new  lease  in  1819,  after  a  survey  of  the 
estate,  on  such  terms  as  would  be  fair  between  landlord  and 
tenant.  In  November  1H18,  Rhodes  communicated  this 
answer  to  Mr.  Thomas  Tcbbutt,  who  was  then,  and  for  years 
before,  the  solicitor  of  Mr.  Beauvoir,  and  the  agent  for  his 
property  near  Londouy  and  expressed  a  wish  that  Mr.  Tebbutt 
should  take  instructions  for  the  lease.  Thereupon  Mr.  Teh- 
butt  directed  Mr.  Ashpitel,  a  surveyor  usually  employed  by 
Mr.  Beauvoir t  to  survey  this  property.  Ashpitel  did  so,  and 
communicated  his  opinion,  under  secrecy,  to  Mr.  Beauvoir, 
in  the  month  of  December  following,  advising  him  not  to 
renew  until  the  subsisting  lease  should  expire,  unless  he  had 
already  promised,  as  the  farm  was  then  worth  1,000/.  a  year^ 
and  would  let  on  building  leases  for  4,000  /.  a  year.  Upon 
further  suggestions  and  explanations  by  tlie  surveyor,  Mr. 
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Beauvoir  instructed  him  to  write  to  Rhodes  that  he  would 
grant  him  an  extension  of  his  lease  on  these  terms;  viz. 
twenty-one  years  from  Michaelmas  1810^  at  a  rent  of  750/., 
the  ground  in  front  of  the  turnpike-road  not  exceeding  200  feet 
deep,  and  also  part  of  the  land  on  the  banks  of  the  Regent's 
Canal  (then  commenced),  to  be  given  up  for  building  on,  for 
wharfs,  at  six  months'  notice.  Rhodes  made  no  answer  to 
this  communication,  but  in  January  1810,  he  wrote  to  Mr. 
Beauvoir f  asking  a  new  lease  for  twenty-five  years,  at  the  rent 
of  545  /.  for  the  nine  years  of  the  old  lease  then  unexpired, 
and  submitting  to  such  increased  rent  for  the  remaining  six- 
teen years  as  Mr.  Beauvoir  should  think  proper.  No  answer 
was  made  to  that  letter. 

In  November  1820,   Mr.  John  Tebbutt,  one  of  the  two 
sons  and  partners  of  the  said  Thomas  Tebbutt  in  the  busi- 
ness of  solicitors,  applied  to  Ashpitel,  the  surveyor,  to  join 
him  in  taking  part  of  the  said  lands  for  building  houses, 
alleging  that  the  preparation  of  the  leases,  &c.  would  advance 
him  in   his   profession.     Mr.  Ashpitel  accordingly  made  a 
prc^osal  to  Mr.   Beauvoir ^   who  replied  that  he   had   no 
objection  to  it.    While  this  negotiation  was  pending,  Mr. 
Thomas  Tebbutt^  the  father,  and  Mr.  Rhodes  entered   into 
an  arrangement,  which  was  never  fully  explained,  but  one 
part  of  it  was  that  the  latter  was  to  propose,  through  the 
former,  to  give  a  rent  of  1,200/.  a  year  for  the  property  on 
a  building  lease  (ninety-nine  years).     Several  letters  were 
written  on  the  subject  by  Rhodes  to  Mr.  Tebbutt,  the  father, 
with  a  view  of  their  being  forwarded  to   Mr.  Beauvoir,  who 
was  residing  in  the  University  of  Oxford,  eighty-four  years  of 
age,  and  then  too  ill  to  attend  to  business,  or  reply  to  the 
letters ;  in  consequence  of  which,  Tebbutt,  by  the  desire  of 
Rhodes,  went  to  Mr.  Beauvoir,  and  in  the  interview  between 
them  this  memorandum  was  written  by  Tebbutt,  and  read  to 
Mr.  Beauvoir,  and  signed  by  him: — "  Mr.  Tebbutt  has  my 
leave  to  prepare  a  fresh  lease  from  me  to  Mr.  W,  Rhodes,  of 
the  farm  he  now  holds  of  me,  called  Balmes  Farm,  Sec,  upon 
the  following  conditions : — ^To  surrender  his  present  lease ;  to 
take  a  new  lease  from  Lady^day  next  for  ninety-nine  years, 
at  a  rent  of  550  /.  a  year  for  the  first  year  of  the  said  term  ;  at 
600/.  a  year  for  the  second  year;  at  700/.  a  year  for  the  third 
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1832.  y^^>  at  800/.  a  year  for  the  fourth  year;  at  900/.  a  year 
for  the  fifth  year ;  at  1,0002.  a  year  for  the  sixth  year ;  and 
at  lySOOZ.  a  year  for  the  remainder  of  the  said  term,  clear  of 
all  taxes ;  Mr.  Rhodes  to  pay  all  expenses  of  said  lease ;  and 
that  all  under-leases  of  said  farm  to  be  granted  shall  be  done 
by  Mr.  Tebbutt,  his  executors  or  administrators,  at  the  expense 
of  Mr.  Rhodes,  and  the  lease  to  be  forfeited  if  he  employs  any 
other  person  without  my  consent ;  and  if  Mr.  Rhodes  will  not 
take  a  lease  upon  the  aforesaid  terms,  Mr.  Tebbutt  may  agree 
to  my  granting  such  lease,  at  that  or  a  greater  rent,  to  whom 
he  pleases ;  or  Mr.  Rhodes  may  have  the  front  ground  at  25  L 
per  acre,  300  feet  deep,  subject  to  the  aforesaid  conditions* 
Dated  this  13th  day  o(  January  1821." 

On  the  14th  of  January,  Rhodes  had  an  interview  with 
Mr.  Tebbutt,  accepted  the  terms  above  offered,  signed 
his  name  to  the  memorandum,  and  gave  instructions  to 
Mr.  Tebbutt  to  prepare  the  lease.  In  the  whole  transaction 
Mr.  Tebbutt  acted  as  the  solicitor  of  Rhodes,  but  of  that 
connexion  it  did  not  appear  that  Mr.  Beauvoir  was  aware. 
He  was  then  in  such  a  state  of  health  that  Mr.  Tebbutt  was 
of  opinion  "  he  could  live  but  a  short  time.**  The  lease  was 
prepared  with  the  greatest  expedition,  and  extra  fees  for 
expedition  were  charged  to  Rhodes  by  Tebbutt.  It  did  not 
appear  that  the  lease  was  submitted  to  any  professional  per^ 
son  on  behalf  of  Mr.  Beauvoir ;  it  was  sent  to  him  for  exe- 
cution by  Mr.  Tebbutt,  on  the  17th  of  January,  through  one 
of  his  own  sons,  and  Mr.  Beauvoir  executed  it  the  same 
day.  The  lease,  after  setting  forth  the  demise  for  ninety-nine 
years,  on  the  terms  comprised  in  the  above  memorandum, 
contained  tliis  covenant: — "And  the  said  Peter  Beauvoir 
thereby  covenanted,  that  for  the  purpose  of  encouraging  build- 
ing on  the  said  lands  and  premises,  &c.  he,  the  said  P.  B.^ 
his  heirs  and  assigns,  should  and  would,  when  and  so  often 
as  the  said  William  Rhodes,  his  executors,  administrators,  or 
assigns,  should  grant  or  agree  to  grant  any  under-lease,  &c*, 
of  any  piece,  &c.,  of  ground  for  the  purpose  of  building 
thereon,  or  of  any  messuage  or  tenement,  &c.,  erected  on  the 
said  premises,  for  all  or  any  part  of  said  term,  agree  to  ap- 
])ortion  the  rents  therein  before  reserved,  so  as  not  to 
demand,   &c.,  a  greater  part  of  the    same  rents  from  and 
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out  of  the  ground  to  be  comprised  in  every  such  under  lease 
respectively y  and  the  messuage  or  tenement,  &c.y  to  be  erected 
thereon,  or  from  and  out  of  the  messuage  or  messuages  to 
be  comprised  in  such  lease  respectively,  as  the  case  might  be, 
than  such  parts  of  the  said  rents  as  in  the  judgment  of  the 
solicitor,  agent,  steward,  or  surveyor,  of  the  said  P.  J?.,  his 
heirs,  &c.,  should  be  a  fair  and  proportionate  part  thereof, 
comparing  the  value  of  the  ground  comprised  in  such  under 
leases  respectively  with  the  value  of  the  rest  of  the  said  de- 
mised premises." 

The  clause  in  the  memorandum  of  agreement  relating  to 
the  preparation  of  under-leases  was  not  inserted  in  this  lease, 
but  was  carried  into  effect  by  means  of  a  bond  executed  by 
Mr.  Rhodes,  dated  the  17th  of  January  1821,  in  which  he 
bound  himself,  his  heirs,  executors,  &c.,  in  the  sum  of  10,000  /• 
to  T%oma8  Tebbutt  the  elder,  and  his  two  sons,  Thomas  and 
John  Tebbutt,  with  a  condition  underwritten,  whereby — after 
reciting  the  said  lease,  and  that  previously  to  granting  the 
same,  the  said  Peter  Beauvoir  had  agreed  to  grant  a  similar 
lease  of  the  same  premises  to  the  above-named  John  Tebbutt, 
which  the  said  J,  T.  was  desirous  of  taking,  for  the  benefit  of 
preparing  under  leases  and  transacting  the  necessary  business 
of  a  solicitor  therein ;  and  in  order  to  induce  him  to  reUn* 
quish  the  said  agreement,  the  said  W.  Rhodes  had  agreed  to 
secure  to  him  the  said  J.  Tebbutt,  and  the  said  T.  Tebbutt 
the  elder,  and  Thomas  Tebbutt  the  younger,  his  co-partners, 
the  business  of  a  solicitor,  in  and  about  the  preparing  and 
making  all  assignments  and  under-leases,  &c.,  of  the  premises 
comprised  in  the  said  lease,  &c.,  for  their  proper  use  and 
benefit,  in  manner  thereinafter  mentioned — the  condition  of 
the  bond  was  declared  to  be,  ''  that  if  Rhodes,  his  executors, 
Sec,  should  from  time  to  time — so  long  as  the  said  T  Tebbutt 
the  elder,  T.  Tebbutt  the  younger,  and  J,  Tebbutt,  or  any  or 
either  of  them,  or  any  of  their  family,  should  continue  to 
carry  on  the  business  of  attorney  and  solicitor,  when  any 
assignment  of  the  premises  comprised  in  the  said  lease,  or 
any  part  thereof,  should  be  agreed  upon ;  or  any  under-lease 
of  them,  or  any  part  thereof,  should  be  agreed  to  be  granted  ; 
or  when  any  assignment  of  the  premises  comprised  in  such 
under-lease,  or  any  part  thereof,  should  be  agreed  upon — 
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1832.        employ  or  cause  and  procure  the  said  71  Tebbutt  the  elder, 

* — '' — '      and  T,  Tebbutt  the  younger,  and  J.  Tebbutt j  or  such  one  of 

noDBs      them,  or  such  other  person  or  persons  of  their  family  as 

De         should  then  carry  on  business  as  aforesaid,  to  be  employed 

B£AuvoiR.     jjj  drawing,  preparing,  and   engrossing  such   assignments, 

under-leases,  &c.,  and  doing  all  business  relative    thereto, 

then,  and  in  such  case,  the  above  written  bond  or  obligation 

to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

For  drawing  the  lease  and  this  bond,  Rhodes  paid  TebbuttSj 
the  sons,  120/.,  and  he  paid  Tebbutt y  the  father,  1052.  above 
his  charges  for  procuring  the  agreement. 

It  did  not  appear  that  Mr.  JBeauvtrir  had  any  knowledge 
of  the  bond  or  of  these  transactions.  He  died  in  Sep- 
tember 1821,  leaving  Mr.  Richard  JSenyon,  who  took  the 
addition  of  De  Beauvoir^  his  heir  at  law,  and  devisee  of  his 
real  estates,  in  fee,  in  the  events  which  happened,  and  also 
executor  and  trustee  of  his  will,  together  with  another  per- 
son. 

Mr.  Benyon  De  Beauvoir  treated  Mr.  Rhodes  as  tenant 
of  the  property,  and  received  rent  from  him  for  more  than 
a  year  and  a  half,  being  then  ignorant  of  the  circumstances 
under  which  the  lease  was  obtained.  But  in  May  1828, 
having  come  to  the  knowledge  of  some  of  these  circum- 
stances, he  and  bis  co-trustee  under  the  will  filed  a  bill 
in  Chancery,  amended  afterwards,  against  Mr.  Rhodes  and 
Mr.  Thomas  Tebbutt  the  elder,  and  his  two  sons,  praying 
that  the  said  lease  might  be  set  aside,  as  having  been  ob- 
tained by  fraud.  The  answer  of  the  defendants  admitted 
the  facts  hereinbefore  stated,  but  denied  all  fraud,  or  that 
the  lease  was  granted  for  an  inadequate  consideration,  al- 
though they  admitted  it  to  be  a  very  beneficial  lease  to  Mr. 
Rhodes,  on  whom,  as  he  stated  in  his  answer,  Mr.  Beauvoir 
wished  to  confer  a  favour,  in  consideration  that  Rhodes  and 
his  father  had  been  good  tenants  to  him. 

Mr.  Rhodes  filed  a  bill  of  discovery,  and  for  other  purposes, 
against  the  two  plaintifiTs  in  the  original  suit,  who  put  in  their 
answers  thereto. 

A  great  number  of  witnesses  were  examined  in  the  original 
cause*     It  was  stated  by  the  witnesses  for  Mr.  De  Beauvw^ 
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that  the  testator  was  84  years  of  age,  and  generally  confined 
to  his  bed  in  Oxford  during  the  time  the  negotiation  for  the 
lease,  and  the  execution  of  the  memorandum  of  agreement 
and  of  the  lease  took  place,  and  that  the  estate  was  of  con- 
siderably more  value  than  the  rent  reserved. 

Witnesses  produced  for  Mr.  Rhodes  stated  that  the  lease 
was  not,  under  the  circumstances,  at  an  under  value.  He  also 
examined  the  three  Tebbutts  as  to  the  circumstances  under 
which  he  obtained  the  lease,  and  several  witnesses  proved 
the  testator's  competency  to  transact  business  at  the  time. 

The  original  and  cross  cause  were  heard  in  1828  by  the 
Vice-Chancellor,  who  rejected  the  evidence  of  the  Tebbutts, 
and  decreed  that  the  agreement  and  lease  should  be  set  aside 
as  having  been  unfairly  and  improperly  obtained,  and  that 
the  bill  in  the  cross  cause  be  dismissed. 


1832. 
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Mr.  Rhodes  appealed  to  the  House  of  Lords  against  the 
rejection  of  the  said  evidence,  and  against  the  decree. 

On  the  point  of  rejection  of  the  evidence,  it  was  argued  by 
Mr.  Pepys  and  Mr.  Ching  on  behalf  of  the  Appellant,  that 
the  Tebbutts  having  no  interest  in  the  subject  were  compe- 
tent witnesses,  and  they  were  made  defendants  for  the  pur- 
pose of  depriving  the  Appellant  of  their  evidence ;  and  under 
such  circumstances  it  was  urged  that  the  House,  in  order  to 
get  at  the  real  facts  of  the  case,  ought  to  order  an  issue  to  be 
directed,  or  the  bill  to.be  dismissed  as  to  those  who  were 
improperly  joined  as  defendants,  in  either  of  which  cases 
those  persons  might  be  examined. 

It  was  contended  for  the  Respondent  by  the  Attorney- 
general  (Sir  W.  Home)  and  Sir  JE.  Sugden,  that  the  lease 
had  been  clearly  shown  by  the  evidence  in  the  cause  to  have 
been  obtained  by  fraud  and  conspiracy  of  the  Appellant 
and  the  confidential  solicitor  of  the  lessor,  and  that  the 
Tebbutts  had  a  beneficial  interest  in  the  agreement  for  the 
lease,  by  reason  of  the  stipulation  contained  in  the  agreement 
for  giving  them  the  drawing  of  the  under-leases,  &c. ;  and 
that  though  it  might  appear  hard  to  deprive  a  party  of  his 
witnesses,  it  would  be  worse  to  permit  him  to  make  his  ac- 
complices in  fraud  his  witnesses  against  that  charge. 

After  a  great  deal  of  argument,  and  of  consideration,  during 
the  argument  and  on  several  days  afterwards,  by  the  Lord 
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Chancellor  (Lord  Brougham),  Lord  JEHdon,  Lord  Pbmket  and 
Lord  Wynfordy  it  appeared  to  their  Lordships  to  be  the  best 
course  to  direct  issues^  and  accordingly  it  was 

'<  Ordered  and  adfudgedy  that  the  cau9e  be  remitted  to  the  Coon  of  Chan- 
cery, with  instructions  to  the  Vice-Chancellor  to  give  the  necessary  direc- 
tioii8»  according  to  the  coarse  of  the  Court,  for  the  framing  of  issues  for  trial 
in  a  court  of  law,  of  which  the  following  is  to  be  the  substance ;  that  is  to 
say,  Firttf  was  the  lease  obtained  by  fraud  and  imposition  ?  Secondly^  did 
TeUr  Beauvoir  know,  when  he  executed  the  agreement,  that  Tebbutt  was 
Rhodes's  solicitor,  as  well  as  his  own,  in  this  matter  ?  Thirdly,  was  the 
lease  granted  at  an  undervalue,  supposing  Rhodet  had  been  a  stranger? 
Fourthlyy  did  Peter  Beauooir  intend  to  favour  Rhodes  in  the  lease  ?  Fifthly, 
was  the  lease  granted  at  an  undervalue,  supposing  Feter  Beauvoir  intended 
to  favour  Rhodes}  And  it  is  further  oidered,  that  the  Vice-Chancellor  do 
g^ve  directions  as  to  the  examination  of  any  particular  person  or  persons, 
or  the  reading  of  any  particular  depositions,  and  generally  make  such  orders 
and  give  such  directions  relative  to  the  trial  of  such  issues  as  he  shall  think 
proper;  and  do  also  make  such  orders  respecting  the  proceedings  now 
pending  in  the  said  causes,  or  any  of  them,  and  respecting  the  further  pro- 
ceedings therein,  as  shall  be  just  and  consistent  with  this  judgment  (a).** 

An  application,  pursuant  to  this  order,  was  made  to  the 
Lord  Chancellor,  in  the  Court  of  Chancery  (the  Vice- 
Chancellor  having  refused  it  under  the  impression  that  he 
had  no  jurisdiction),  and  his  Lordship  made  an  order  for  the 
parties  to  proceed  to  the  trial,  in  the  Court  of  Exchequer,  of 
five  issues  drawn  up  as  above  suggested,  the  said  Richard 
JBenyon  de  Beauvoir  to  be  plaintiff  and  William  Rhodes  to 
be  defendant  in  the  firsts  third  and  fifth  of  such  issues,  and 
vice  versd  on  the  second  and  fourth  issues ;  and  his  Lordship 
further  ordered, 

That  the  documentary  evidence  wliich  was  read  at  the  hearing  of  the  causes 
might  be  read  at  the  trial  of  such  issues  without  proof,  and  no  objection  to 
the  admbsibility  of  any  part  thereof  was  to  be  allowed;  and  that  each 
party  should  produce  such  of  the  documents  read  at  the  hearing  of  the 
causes  as  were  in  his  possession,  and  should  be  required  by  the  other  party 
to  be  produced :  And  that  either  party  might  be  at  liberty  to  read  at  the 
trial  the  depositions  of  the  late  defendants,  T.  Tebbutt  the  elder  and 
T.  Tebbutt  the  younger,  both  deceased,  taken  in  the  first-mentioned  cause^ 
and  also  the  depositions  of  such  of  the  other  witnesses  taken  in  the  causes 
as  should  be  dead  at  the  time  of  such  trial  or  trials,  or  in  such  a  state  of 
health  as  not  to  be  capable  of  attending,  saving  all  just  objections  to  the 
admissibility  of  the  depositions  of  such  other  witnesses.  And  that  the 
dvieiidaulf  John  Tebbutt,  should  be  examined  as  a  witness  on  such  trial ; 

(a)  64  Lords'  Journ.  365. 
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and  io  case  W.  Rhode$  should  read  the  depositions  of  the  said  late 
defendants,  T.  Tebbutt  the  elder  and  T,  Tebbuit  the  younger,  then  that 
John  Tebbuit  should  be  called  and  examined  as  a  witness  of  W.  Rhodes^ 
unless  he  should  have  called  and  examined  John  TebbtUt  as  a  witness  upon 
any  of  the  said  issues  which  shall  have  been  previously  tried. 

[The  issues  came  to  be  tried  before  a  special  jury  in  1834, 
and  a  verdict,  after  a  trial  of  eight  days,  was  found  for  Mr. 
De  Beauvoir  on  all  of  them ;  the  same  result  to  which  the 
Vice-Chancellor  had  come  on  the  evidence  before  him  when 
he  pronounced  his  decree  in  January  1829]. 
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APPEALS  1839. 

FROM  THE  COURT   OP  SESSION.  Marih  4. 18. 

James  Farquhar  Gordon  and  Others  -  Appellants. 
David  Clynb    - --     Respondent. 

A.  executed  a  disposition,  by  which,  in  the  event  of  his  pre-  Deeds  in  Liege 
deceasing  his  parents  without  leaving  heirs  of  his  body,  he 
gave  all  his  estate,  heritable  and  moveable,  then  belonging 
or  which  should  belong  to  him  at  his  death,  to  his  parents 
and  the  longest  liver  of  them,  and  after  the  death  of  the 
longest  liver,  then  to  such  person  and  for  such  uses  as  he 
himself  might  appoint  by  deed  during  his  life,  and  even  on 
death-bed ;  and  in  case  he  should  die  without  executing 
such  deed,  then  to  such  person  and  for  such  uses  as  his 
parents  should  by  deed  appoint.  His  parents  predeceased 
A.,  having  with  his  consent  executed  a  mutual  trust  dis- 
position and  settlement  in  favour  of  trustees  therein  named. 
A.  afterwards  executed  a  trust  disposition  and  settlement, 
giving  all  his  estate  to  trustees  therein  named,  declaring 
the  uses,  and  revoking  all  former  settlements  as  far  as  they 
interfered  with  it ;  and  he  died  on  the  same  day  without 

heirs  of  his  body. 
Held  that  A.'s  said  first  deed  did  not  preclude  his  heir  at  law 
firom  challenging  and  reducing  the  death-bed  deed. 
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Notice  of  an  appeal  does  not  stay  interim  execution  of  the 
decree ;  that  is  entirely  in  the  discretion  of  the  Court. 

It  is  not  a  valid  objection  to  a  warrant  for  ifUerim  execution 
for  costs,  that  the  party  obtaining  it  sued  ia  forma  pauperit, 
or  that  he  did  not  lay  before  the  Court,  with  his  petition 
for  the  warranty  a  printed  copy  of  the  appeal  to  the  House 
of  Lords,  the  Act  48  G.  3,  c.  151,  requiring  a  copy  merely 
to  be  produced. 

Where  a  Respondent  has  not  appeared  to  an  appeal  until  it  is 
appointed  for  hearing,  he  may  still,  by  leave  of  the  House, 
lodge  his  printed  cases,  and  at  the  same  time  be  heard  at 
the  bar  in  support  of  the  decree ;  but  although  he  has  a 
clear  case  on  the  merits,  and  the  appeal  is  dismissed,  he 
will  not  be  allowed  his  costs. 

1839.  1  HERE  were  three  appeak  in  this  case,  all  arising 
^ZT"  '  out  of  an  action  brou&:ht  by  the  Respondent  to  reduce 
aod  others  li  death-bed  deed  executed  by  David  Clyne,  S.  S.  C, 
Clyve.  deceased,  to  whom  the  Respondent  was  cousin-german 
and  heir-at-law.  The  said  David  Clyne  executed 
a  disposition,  on  the  22d  of  August  1815,  in  these 
terms : — "  I,  David  Clyne,  solicitor  in  the  Supreme 
Courts  of  Scotland^  in  the  event  of  my  predeceasing 
my  parents,  without  leaving  lawful  heirs  of  my  body, 
do  hereby,  give,  grant,  &c.,  to  and  in  favour  of  Wil-- 
liam  Clyne,  merchant  in  Thurso,  my  father,  and  Mar- 
garet  Swanson,  his  spouse,  my  mother,  during  their 
mutual  lives,  and  to  the  longest  liver  of  them  two ; — 
and  after  the  death  of  the  longest  liver,  to  and  in 
feivour  of  any  person  or  persons,  or  for  such  uses, 
ends,  and  purposes  as  I  may  name  and  appoint  by 
any  deed  I  may  execute,  at  any  time  of  my  life,  and 
even  on  death-bed ; — and  in  case  of  my  dying  without 
having  executed  such  deed,  then  to  and  in  favour  of 
such  person  or  persons  as  shall  be .  named  and  ap- 
pointed in  any  deed  that  shall  be  executed  (according 
to  law  or  agreement  between  themselves  in  such  deed) 
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by  my  said  parents ;  and  for  the  same  uses,  ends,  and 
purposes,  with  the  same  powers,  and  under  the  same      gordom 
provisions  and  declarations  that  may  be  specified  and    »™*  ^^**®" 
contained  in  any  such  deed  that  may  be  so  executed      Clyme. 
by  them  ;  which  deed  of  theirs,  when  so  executed,  I 
do  hereby  declare  shall  form  a  part  hereof,  and  that 
this  my  deed  shall  be  as  effectual  for  conveying  my 
whole  means  and  estate,  and  regulating  the  succes- 
sion to  the  same,  in  the  same  way  and  manner  as 
shall  be  appointed  by  the  said  deed  of  my  parents,  as 
if  their  said  deed  were  already  executed  and  herein 
copied  verbatim^  any  law  or  practice  to  the  contrary 
notwithstanding, — All  and  whole  the  estate,  heritable 
and  moveable,  real  and  personal,  wherever  situated, 
and  of  whatever  description  or  denomination  the  same 
may  be,  presently  belonging  or  which  shall  belong  to 
me  at  the  time  of  my  death,"  &c.    "  And  I  do  hereby 
nominate  and  appoint  the  said  Pf^.  Clyne  and  AI.  Swan- 
souy  and  the  longest  liver  of  them,  and  after  their 
death  the  foresaid  persons  to  be  named  by  myself; 
and  failing  such  nomination,  the  persons  to  be  named 
and  appointed  by  the  said  W.  Clyne  and  M.  Swanson^ 
as  aforesaid,  to  be  my  sole  executors  and  intromitters 
with  my  whole  moveable  and  personal  estate,"  &c. 
"  Reserving  full  power  and  liberty  to  me,  at  any  time 
of  my  life,  and  even  on  death-bed,  to  revoke,  alter,  or 
innovate  these  presents,  in  whole  or  in  part,"  &c. 

On  the  13th  of  September  1815,  Mr.  Clyne' $  pa- 
rents, with  his  concurrence,  executed  a  mutual  trust 
disposition  and  settlement,  as  follows : — "  Know  all 
men  by  these  presents,  that  we,  William  Clyne,  mer- 
chant in  Thurso,  and  Margaret  Swanson,  hJs  spouse, 
for  the  love  and  affection  which  we  have  and  bear  to 
each  other,  and  to  David  Clyne,  solicitor,  kc.,  our 
only  surviving  child,  and  for  other  causes  and  const- 
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derations  hereunto  moving  us,  do  hereby,  with  con- 
sent, severally  give,  grant,  &c.  to  and  in  favour  of 
each  other,  during  all  the  days  of  the  lifetime  of  the 
longest  liver,  and  after  the  death  of  the  longest  liver, 
to  and  in  favour  of  the  said  David  Clyne,  and  the  heirs 
of  his  body,  and  his  assignees ;  whom  failing,  to  and 
in  favour  of  6r.  M.  (and  several  others  by  name),  or  to 
such  other  person  or  persons  as  may  be  named  in  man- 
ner after  mentioned,  and  to  the  survivors  or  survivor, 
as  trustees,  for  the  uses,  ends,  and  purposes  after  men- 
tioned, All  and  sundry  our  heritable  and  moveable, 
estate,  of  whatever  nature  and  denomination  the  same 
may  be,  heirship  as  well  as  others  included,  which 
shall  belong  to  us,  or  either  of  us,  at  the  time  of  our 
death,"  &c,;  with  instructions,  after  converting  the 
effects  into  cash,  and  deducting  debts  and  expenses, 
to  divide  the  produce  into  ten  parts,  one  part  of  which 
to  be  paid  to  the  children  of  Alexander  Cfyne,  the 
father  of  the  Respondent.  Then  followed  these  reser- 
vations :  "  Reserving  to  us,  and  the  survivor  of  us,  at 
any  time  of  our  life,  to  appoint,  as  we  may  see  fit  and 
necessary,  other  persons  as  trustees  for  the  purposes 
aforesaid,  either  in  addition  to  or  in  room  and  place 
of  the  trustees  before  named,  &c. ;  and  farther,  reserv- 
ing full  power  and  liberty  to  us,  and  to  the  survivor 
of  us,  but  only  with  the  express  advice  and  consent 
of  the  said  David  Clyne,  and  not  otherwise,  at  any 
time  of  our  lives,  and  even  on  death-bed,  to  alter  or 
revoke  these  presents/' 

To  this  deed  was  subjoined  a  codicil  (dated  the  30th 
of  October  1826,  and  written  by  the  said  David  Clyne^ 
the  son),  whereby  the  granters  nominated  and  ap- 
pointed three  trustees  in  room  of  two  who  had  died, 
and  one  whose  appointment  was  recalled ;  and  they 
also  revoked  and  altered  one«faare  of  their  estate,  and 
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appointed  it  to  be  distributed  in  proportion  to  the  i83S>. 
former  shares ;  and  this  codicil  bears  to  have  been  Gordon 
executed  with  their  mutual  advice  and  consent,  and  and  others 
with  the  express  advice  and  consent  of  the  said  David  Clywe. 
Clj/7ie ;  and  bears  to  be  subscribed  by  them  and  by 
the  said  David  Clyne  in  token  of  his  consent  thereto. 
Mr.  Clyne*s  parents  predeceased  him,  his  mother 
dying  in  1828,  and  his  father  in  1829.  He  himself 
died  on  the  1st  of  November  1 833,  having  in  the  course 
of  that  day  executed  the  following  trust  disposition 
and  settlement: — "  I,  David  Clyne,  solicitor  in  the 
Supreme  Courts  of  Scotland^  considering  the  shortness 
and  uncertainty  of  life,  and  that  circumstances  have 
occcurred  to  render  necessary  various  alterations  in 
the  settlement  of  my  means  and  estate  since  the  deed 
of  22d  day  of  August  1815,  &c.,  and  also  since  the 
death  of  my  mother  on  the  15th  o{  January  1828,  and 
the  death  of  my  father  on  the  30th  of  December  1829, 
do  therefore  hereby,  and  for  other  good  causes  and 
considerations  me  hereunto  moving,  give,  grant,  &c. 
to  and  in  favour  of  (the  Appellants),  and  to  the  sur- 
vivors or  survivor,  &c.,  and  to  such  other  person  or 
persons  as  they  or  I  myself  may  afterwards  appoint 
as  trustees,  for  the  uses,  ends,  and  purposes  after^ 
mentioned — All  and  whole  the  estate,  heritable  and 
moveable,  real  and  personal,  wheresoever  situated, 
and  under  whatever  description,  which  may  belong  to 
me  at  the  time  of  my  death,  &c. ;  declaring  that  the 
present  disposition  is  granted  under  the  burden  of 
payment  of  all  my  just  debts,  Sec,  and  also  for  the 
other  special  obj  ects  and  purposes  following."  (Among 
the  objects  and  purposes  there  declared,  were  legacies 
of  3,000/.  sterling  to  Sir  W.  Baillie,  one  of  the 
trustees  and  Appellants;  1,000/.  to  his  sister;  3,000/. 
to  David  Manson^  another  of  the  trustees  and  Appel«- 
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1839.  lants;  and  several  smaller  legacies,  among  which  was 
GoRDOM  ^^  '•  ^  y^^  *^  *^®  Respondent  for  his  life.)  "  And  I 
and  others  do  hereby  revoke  and  recal  the  foresaid  settlement 
Cltme.  formerly  executed  by  myself  on  22d  August  1815, 
and  another  settlement  executed  by  me,  in  voluntary 
concurrence  with  my  parents,  upon  the  30th  day  of 
October  1826  years,  and  all  other  deeds  and  settle- 
ments, if  any,  in  so  far  only  as  they  interfere  with 
this  present  deed ;  but  reserving  always  full  power 
and  liberty  to  me,  at  any  time  of  my  life,  and  even 
upon  death-bed,  to  revoke,  alter,  or  innovate  these 
presents,  in  whole  or  in  part,  as  I  may  think  fit :  But 
declaring  always,  that  the  same,  in  so  far  as  not 
altered,  shall  be  valid  and  effectual,  though  found 
lying  in  my  own  private  custody,  or  in  that  of  any 
other  person  for  my  behoof  at  my  death  :  But  if  any 
of  the  smaller  annuitants  and  legatees  should  alter  or 
attempt  to  alter  this  deed,  in  whole  or  in  part,  by 
action  or  otherwise,  in  any  court  whatever,  it  is 
hereby  expressly  provided  and  declared,  that  such 
party  or  parties  so  attempting  to  alter  or  repudiate, 
shall,  ipso  factOy  amit,  lose,  and  tyne  all  right  and 
interest  whatever  hereby  conferred  upon  them,  and 
the  residue  shall  go  in  the  way  already  pointed  out 
by  me  in  the  present  deed." 

The  Respondent,  soon  after  Mr.  Clynes  death,  took 
the  necessary  step  to  set  this  deed  aside  on  the  ground 
of  death-bed.  Being  in  an  humble  station,  he  applied 
for  and  obtained  the  benefit  of  the  poor's  roll  in  the 
Court  of  Session,  after  much  opposition  from  the 
Appellants  (a)  He  then  brought  his  action  of  reduc- 
tion into  court,  which  was  met  on  the  part  of  the 
Appellants    by    the  following  preliminary    pleas: — 

(a)  They  included  in  these  appeals  three  interlocutors  of  the  Lords 
of  the  First  Division  admitting  the  Respondent  on  the  poor's  rolL 
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"1.  The  pursuer  is  barred  from  challenging  the  deed 
under  reduction,  in  consequence  of  the  settlements 
executed  by  Mr.  Clyne  and  his  parents  in  1815. 
These  settlements  were  not  absolutely  revoked  by  the 
deed  under  reduction,  but  only  in  so  far  as  they  in* 
terfered  with  the  last  deed ;  so  that  if  this  settlement 
could  be  reduced  by  the  pursuer,  the  former  settle- 
ments would  revive.  2.  The  pursuer  has  no  legiti- 
mate intisrest  to  reduce  the  deed  now  under  challenge, 
as  his  interest  is  much  greater  under  the  last  settle- 
ment than  it  would  be  under  the  former  deeds,  which 
would  necessarily  regulate  Mr.  Clyne's  succession  if 
the  settlement  now  under  reduction  were  reduced. 
3.  The  deed  under  reduction  having  been  executed 
agreeably  to  reserved  powers  in  the  settlements  of 
1815,  the  defenders  have,  in  their  persons,  a  sufficient 
title  to  exclude  the  challenge  here  brought  forward  on 
the  part  of  the  pursuer." 

The  Lord  Ordinary  held  these  pleas  to  be  defences 
going  to  the  merits,  and  ordered  a  record  to  be  made 
up.  The  Appellants  presented  a  reclaiming  note  to 
the  Lords  of  the  Second  Division,  who,  having  con- 
sidered the  same,  adhered  to  the  interlocutor  of  the 
Lord  Ordinary,  being,  like  him,  of  opinion  that  the 
said  pleas  were  not  truly  preliminary,  but  were  the 
only  defences  pleadable  in  causa.  The  parties  then 
made  up  a  record,  and  the  Appellants  pleaded  the 
said  three  pleas  in  defence,  adding  a  fourth,  viz.  that 
"  the  pleas  of  the  pursuer  (the  Respondent)  being 
groundless,  both  in  law  and  in  fact,  ought  to  be  re- 
pelled and  the  action  dismissed.'*  The  Lord  Ordi- 
nary having  considered  the  revised  cases  for  the  par- 
ties, pronounced  an  interlocutor  December  24,  1836, 
repelling  the  defences,  and  finding  the  defenders 
liable  in  expenses.     And  the  Lords  of  the  Second 
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1839.       Division,  by  an  interlocutor  of  the  12th  of  May  1837, 

GoftDov      "  adhere  to  the  Lord  Ordinary's  interlocutor,   and 

•ndoihcn     decem :   find  additional  expense  due;  allow  an  ac- 

Cltsi.      count  thereof  to  be  given  in,  and  reipit  the  same 

when  lodged  to  the  auditor  to  tax  and  report."     The 

auditor  reported  the  Respondent's  taxed  costs  at  191/. 

To  that  report  the  Appellants  objected;  but  the  Lords 

of  the  Second  Division,  by  an  interlocutor  of  the  31st 

oi  May  1887,  "  repel  the  objections,  approve  of  the 

account,  and  decem  for  payment,  &c.,  and  allow  the 

decree  to  go  out  to  be  extracted  ad  interim^' 

The  first  appeal  was  against  these  several  inter- 
locutors. 

After  that  appeal  was  presented  to  this  House,  the 
Respondent  presented  a  petition  to  the  Second  Division 
of  the  Court  of  Session,  praying,  under  the  Act  of  48 
Greo.  3,  c.  151,  for  interim  execution  as  to  the  costs 
awarded  to  him  by  the  last-stated  interlocutor;  and 
with  that  petition  he  laid  before  the  Court  a  cer- 
tified copy  of  the  Appellants'  petition  of  appeal,  as 
required  by  that  Act.  The  Appellants  lodged  objec- 
tions to  that  petition.  The  Court,  by  an  interlocutor 
of  the  30th  of  June  1837,  "  repel  the  objections,  and 
grant  warrant  for  immediate  execution,  so  as  to  enforce 
payment  to  the  petitioner  of  191  /.,  &c.,  he  finding  cau- 
tion for  repetition  of  the  same  in  case  of  reversal  of  the 
judgment  of  the  Court  by  the  House  of  Lords,  and 
decem." 

The  second  appeal  was  against  that  interlocutor. 

Soon  after  this  second  appeal  was  lodged,  the  Re- 
spondent perfected  his  bond  of  caution  for  repetition 
of  the  costs,  according  to  the  interlocutor,  and  then 
got  an  extract  of  the  decree  for  the  expenses,  and 
thereon  raised  letters  of  homing  and  poinding  against 
the  Appellants,  who  thereupon  presented  a  bill  of 


CASES  IN  THE  HOUSE  OF  LfiRDS. 


647 


Gordon 
and  others 

V. 

Clyn^. 


suspeDsion,  which  the  Lord  Ordinary,  by  an  inter-        i83P. 
locutor  of  the  16th  of  September  1837,  held  inad- 
missible. 

That  interlocutor,  and  seven  others  following  and 
confirming  it,  were  the  subject  of  the  third  appeal. 

The  Respondent  duly  appeared  and  put  in  his  answer 
to  the  first  appeal,  and  lodged  his  printed  cases ;  but 
he  did  not  put  in  an  appearance  to  the  other  appeals 
until  they  were  appointed  to  be  heard.  He  then  ob- 
tained, on  petition,  leave  to  lodge  his  printed  cases, 
which  he  lodged  accordingly,  and  on  the  same  day 
these  two  appeals  were  argued  at  the  bar. 

Mr.  Tinnet/  and  Mr.  J.  Russell  were  heard  for  the 
Appellants,  in  support  of  the  first  appeal,  on  the  26th 
February^  and  on  the  28th  in  support  of  the  second 
and  third  appeals. 

Mr.  Haldane  was  heard  for  the  Respondent  on  the 
same  days  respectively. 

The  points  of  the  arguments  on  both  sides  appear 
in  the  following  statements  of  their  Lordships*  opinions: 

The  Lord  Chancellor : — My  Lords,  in  this  case  of 
Gordon  v.  Clyne^  your  Lordships  have  lately  heard 
three  appeals,  the  subject  of  the  contest  between  the 
parties  being,  according  to  the  case  made  by  the  de- 
fenders in  the  Court  below,  the  Appellants  here,  pro- 
perty of  less  value  than  a  life  income,  to  which  the 
pursuer  is  entitled  under  the  deed  in  question.  On 
the  part  of  the  pursuer  it  was  stated  that  the  property 
was  of  much  larger  value.  ^ 

The  first  appeal,  which  is  that  which  raises  the  First  appeal, 
question,  was  objected  to  upon  the  ground  of  incom** 
petency,  inasmuch  as  it  was  alleged  that  the  adju- 
dication was  upon  a  mere  preliminary  defence  not 
touching  the  merits.    The  facts,  so  far  as  it  is  necas* 
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sary  to  consider  that  part  of  the  case,  are  these : — 
The  pursuer  (the  Respondent),  seeking  to  reduce  a 
deed  upon  the  ground  of  death-bed,  is  met  by  an 
allegation  that  there  was  another  deed,  a  prior  valid 
deed,  namely,  a  deed  of  1815,  which  it  is  alleged 
would  equally  preclude  him  from  claiming  the  heri- 
tage; so  that  under  those  circumstances  he  would 
have  no  interest  in  impeaching  the  deed  challenged 
upon  the  ground  of  death-bed.  This  was  made  the 
subject  of  preliminary  pleas.  The  Lord  Ordinary 
decided  (and  his  decision  was  afterwards  affirmed  by 
the  Inner  House),  that  they  ought  not  to  be  treated 
as  a  preliminary  defence,  inasmuch  as  they  went  to 
the  whole  merits  of  the  case,  there  being  no  doubt 
that  the  deed  to  be  challenged,  was  a  deed  executed 
so  recently  before  the  death  of  the  party  as  to  be  void, 
provided  the  heir  was  in  a  situation  to  be  at  liberty 
to  challenge  it.  The  whole  case,  therefore,  turning 
upon  the  right  of  the  pursuer,  the  heir,  to  challenge 
and  reduce  that  death-bed  deed,  it  was  obvious  that 
that  question  embraced  the  whole  matter  in  contest 
between  the  parties ;  and  therefore  the  Court  was  of 
opinion  that  they  ought  not  to  treat  it  as  a  preliminary 
objection,  but  that  it  should  be  considered  as  constitut- 
ing the  whole  substance  and  merits  of  the  case.  Upon 
this  decision  being  pronounced,  the  defenders  put  in 
pleas  in  law  to  the  whole  case,  and  repeated  the  objec- 
tions which  they  had  before  made  as  preliminary 
objections. — [His  Lordship  read  the  four  pleas  herein- 
before stated,  and  proceeded :]  —Upon  these  four  pleas, 
judgment  has  been  given  against  the  defender  on  the 
first  and  third.  The  second  has  been  reserved  for 
further  investigation  ;  and  upon  the  fourth,  which  is 
merely  raising  a  question  upon  the  validity  of  the 
case  set  up  by  the  plaintiff,  no  judgment  has  been 
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given.  The  result,  therefore,  undoubtedly  is,  an 
adjudication  upon  the  merits,  though  an  adjudica- 
tion not  exhausting  the  whole  case ;  it  is  an  adjudi- 
cation upon  part  of  the  case,  which  in  all  probability 
will  leave  little  or  nothing  to  be  hereafter  adjudicated 
upon ;  but  still  it  is  an  adjudication  upon  the  merits 
of  the  whole  case,  the  whole  case  being  discussed  by 
both  parties. 

Upon  this  state  of  the  proceedings,  two  questions 
were  decided  by  the  Court  below.  Two  questions, 
therefore,  are  raised  in  the  appeal  for  your  Lordships' 
consideration;  the  first  being  whether  the  deed  of 
1815,  and  the  subsequent  deed  executed  by  the 
parents  of  the  party  deceased,  are  such  as  to  bar  the 
heir,  provided  the  death-bed  deed  did  not  stand  in 
his  way  ?  Or,  in  other  words,  whether,  supposing  the 
death-bed  deed  never  had  been  executed,  the  title  of 
the  heir  would  have  been  excluded  by  these  transac- 
tions of  1815?  The  second  question  mised  is,  whe- 
ther the  deeds  of  1815  may  be  coupled  with  the 
death -bed  deed,  «o  as  to  exempt  it  from  the  operation 
of  the  law  respecting  death-bed.  It  appears  that,  the 
party  deceased  having  certain  property  of  his  own,  and 
his  father  and  mother  having  certain  property  belong- 
ing  to  them,  this  arrangement  took  place.  The  first 
deed,  which  was  executed,  was  the  deed  of  the  22d  of 
Atigust  1815,  by  which  David  Clyne^  the  party  de- 
ceased, disposed  of  his  property  in  these  terms  :^— [His 
Lordship  read  so  much  of  this  deed  as  is  hereinbefore 
extracted.] — ^That  deed  was  'Cpmmunicated  hy  David 
Clyne  to  his  parents,  who  on  the  13th  of  September 
in  the  same  year  executed  a  mutual  disposition  and 
settlement  prepared  by  I).  Clyne^  and  they,  although 
it  is  stated  that  they  had  no  heritage,  use  therein 
terms  which,  if  they  had  any,  would  have  operated  as 
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a  disposition  in  favour  of  David  Clyne  and  the  heirs 
of  his  body  and  his  assignees ;  whom  failing,  in  favour 
of  other  persons.  The  terms  used  are,  "  all  and  sundry 
our  heritable  and  moveable  estate,  &c.  which  shall 
belong  to  us,  or  either  of  us,  at  the  time  of  our  death." 
That  form  of  words  provides,  therefore,  for  such  pro- 
perty as  they  might  have  at  a  future  time ;  and  if  the 
son  had  died  before  the  parents,  and  the  parents  had 
become  possessed  of  the  property  which  in  that  event 
was  destined  to  them  by  his  deed  of  August  1815, 
their  deed  might  have  operated  upon  property  so 
passed  to  them ;  but  the  facts  are,  that  the  father  and 
mother  died  before  the  son,  the  consequence  of  which 
may  be,  that  the  deed  of  1816  failed  to  have  any  ope- 
ration at  all,  being  entirely  conditional,  namely,  in  the 
event  of  his  pre-deceasing  his  parents.  That,  however, 
is  a  matter  of  contest  at  the  bar.  But  it  cannot  be  a 
matter  of  contest,  that  the  estate  to  be  acquired  by 
the  parents  was  conditional  upon  their  surviving  their 
son,  and  that  by  the  death  of  the  parents  before  the 
son,  that  disposition  in  their  favour  fails ;  and  it  is 
equally  clear,  that  the  power  intended  to  be  given  to 
,the  parents  over  the  estate  was  also  conditional,  and 
could  only  operate  in  the  event  of  their  being  pos- 
sessed of  that  estate,  which  they  were  to  have  only 
in  the  event  of  their  surviving  their  son.  The  first 
point,  therefore,  contended  for,  namely,  thai  these  two 
instruments  operated,  in  the  event  that  happened,  to 
disinherit  the  heir,  and  that  the  heir  therefore  would 
have  had  no  title  even  if  the  death-bed  deed  had  had 
no  existence,  I  apprehend,  wholly  fails ;  and  there- 
fore that  impediment  is  removed  out  of  the  way  of 
the  heir,  and  he  stands  in  the  situation  of  being  a 
party  interested  in  disputing  the  validity  of  the  death- 
bed deed, — the  prior  deed  not  being  of  a  nature  to 
deprive  him  of  the  right  of  heirship. 
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Then  it  is  said  that  although  the  second  deed,  the  dis- 
position by  the  parents,  cannot  be  considered  as  ope- 
rating upon  this  property  so  as  to  remove  the  title  of 
the  heir;  still  the  deed  of  AtigustlSl^  is  a  disposition  of 
the  heritage,  and  as  such  is  not  open  to  the  objections 
that  are  made  by  law  to  death-bed  deeds.  That  was 
the  ground  principally  contended  for  by  the  Appel- 
lants, and  that  argument  is  founded  upon  this  sup- 
posed state  of  the  law,  namely,  that  a  party,  although 
he  cannot  dispose  of  his  estate  within  sixty  days  of 
his  death,  may  execute  a  deed  beyond  the  limited 
time,  and  that  then  he  may,  by  a  deed  within  sixty 
days,  do  that  which  would  perfect  that  instrument ; 
and  in  the  course  of  that  argument  cases  were  cited 
to!  show,  that  by  the  law  of  Scotland^  if  the  whole 
heritage,  the  feudal  title,  is  disposed  of  by  a  deed  not 
objectionable  upon  the  ground^  of  death-bed,  the 
trusts  may  be  declared  by  a  deed  within  the  period, 
or  by  a  will  executed  in  England  and  according  to 
English  forms.  My  Lords,  I  apprehend  that  those 
cases  have  no  reference  to  the  present,  because  in 
those  cases  the  whole  feudal  title  was  complete  by  the 
original  deed :  and  it  is  very  similar  to  th€  law  of 
this  country,  namely,  that  a  will  disposing  of  real 
estate  must  be  executed  and  attested  in  a  certain  form ; 
that  being  done,  and  it  being  part  of  the  provision 
of  such  a  will,  that  the  estate  shall  be  subject  to  the 
payment  of  legacies  to  be  afterwards  bequeathed,  a 
legacy  given  by  an  instrument  not  properly  attested 
is  valid,  and  will  operate  upon  the  property  devised, 
because  it  is  devised  by  a  properly  executed  and 
attested  instrument.  So  in  this  case,  provided  the 
heritage  be  legally  divested,  and  is  passed  by  a  deed 
executed  within  a  period  sufficiently  long  before  the 
death  of  the  party  as  not  to  be  objectionable  on  the 

N  N  4 


]839. 

Gordon 

and  others 

t;. 

Clyme* 

Chancellor. 


652 


CASES  IN  THE  HOUSE  OF  LORDS. 


1839. 

Gordon 
and  others 

V, 

Cltne. 

Lord 
Chancelicr, 


ground  of  death-bed,  the  party  may  declare  the  trusts 
of  it  by  an  instrument  not  executed  according  to  the 
forms  which  the  law  of  Scotland  requires  in  passing 
heritage. 

One  case,  and  one  only,  was  referred  to,  which 
seemed  to  open  any  argument  upon  the  ground  con- 
tended for,  and  that  was  the  case  of  Fordyce  (6),  in 
which  a  party,  by  a  deed,  not  objectionable  upon  the 
ground  of  death-bed,  had  conveyed  his  estate  to  trus- 
tees, of  whom  a  Mr.  Cockbum  was  the  survivor ;  and 
afterwards  made  a  will,  purporting  to  give  the  estate 
to  the  same  Mr.  Cockbum  and  another  trustee.  That 
other  trustee  predeceased  Cockburn,  so  that  at  that 
time  Cockbum  was  the  surviving  trustee  named  in  the 
will ;  and  it  was  contended  at  the  bar,  that,  being  the 
trustee  named  in  the  will,  he  had  asserted  a  title  to 
the  estate  in  that  character,  and  that  title  was  recog- 
nised ;  but  upon  examination,  it  turns  out  that  Cock- 
hurrCs  title  was  as  trustee  named  in  the  deed,  and  he 
had  a  title  entirely  independent  of  the  will,  which 
was  invalid  as  a  conveyance  of  heritage,  upon  the 
ground  of  death-bed.  In  the  case  of  Crawfurd  v. 
Coutts  (c),  which  was  also  referred  to,  a  case  which 
was  long  litigated  here  and  in  the  Courts  below.  Lord 
JEldon  puts  this  case,  which  I  think  your  Lordships 
will  see  is  identical  with  the  present.  He  says  (rf), 
*^  In  Scotland  no  man  can  make  a  valid  liege  poustie 
deed  in  this  form :  *  Know  all  men  by  these  presents 
that  I  do  hereby  reserve  a  power  to  dispose  of  my 
estate  at  any  time  of  my  life,  et  etiam  in  articulo 
mortis.^  The  liege  poustie  deed  must  be  some  actual 
deed  of  disposition  existing  at  the  death  of  the  grantor.*' 
My  Lords,  the  argument  here  is,  that  the  party  has 
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said  precisely,  by  the  language  of  the  deed  of  Augtist 
1816,  what  Lord  JSldan  supposed  a  party  to  say :  "  I 
hereby  dispose  of  my  estate  to  such  persons  as  I  may 
hereafter  name."  No  disponee  being  named,  you 
must  look,  therefore,  to  the  death-bed  deed  for  the 
disponee.  It  is,  therefore,  neither  more  nor  less  than 
what  Lord  Eldon  supposed  the  party  to  say :  "  I  hereby 
reserve  a  power  to  dispose  of  my  estate  at  any  time 
of  my  life,  et  etiam  in  articulo  mortis J^  There  is  no 
instrument  existing  anterior  to  that  death-bed  deed, 
which  disposes  of  the  heritage ;  there  can  be  no  dis- 
position of  the  heritage  without  a  disponee.  There 
is,  therefore,  no  existing  instrument  which  can  take 
the  title  from  the  heir,  unless  you  have  recourse  to  the 
death -bed  deed,  which  is  now  challenged. 

If  the  case  and  the  arguments  raised  at  your  Lord- 
ships' bar  rested  upon  those  two  deeds  alone,  I  should 
have  no  hesitation  in  advising  your  Lordships  that  the 
judgment  of  the  Court  below  should  be  affirmed ;  but 
there  is  another  ground  alluded  to  in  the  short  report 
which  we  have  of  the  opinions  of  the  learned  Judges 
below  (e),  and  I  cannot,  therefore,  entirely  pass  that 
over.  According  to  the  argument  for  the  defenders, 
the  effect  of  the  deed  o{  Augtist  1815  would  be  this,— 
to  reserve  to  David  Clyne  the  power,  on  his  death-bed,  of 
naming  the  disponee.  To  carry  that  intention  into  effect, 
one  would  expect  to  find  a  deed  performing  that  service, 
either  referring  or  not  referring  to  the  prior  deed,  and 
naming  the  disponee  to  take  under  the  prior  disposi- 
tion. Instead  of  that,  we  have  a  deed  in  which  the 
party  states  that  it  is  necessary  to  make  alterations  in 
his  settlement ;  and  he  proceeds  actually  to  dispose  of 
and  convey  his  estate,  without  reference  to  any  power 
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18S9.  i^eserved  to  him,  and  not  only  without  reference,  which 
would  not  be  necessary,  but  the  deed  actually  revokes 
the  former  deed,  so  far  as  that  is  inconsistent  with  the 
present ;  in  fact  that  deed  is  enturely  inconsistent  with 
the  death-bed  deed.  According  to  the  argument  he 
would  have  nothing  to  do  but  to  name  the  disponee ; 
instead  of  which  he  conveys  and  disposes  de  novOj  and 
recals  the  former  deed,  so  far  as  that  is  inconsistent 
with  the  latter  deed. 

These  observations  would,  in  my  view  of  this  case, 
exhaust  the  first  appeal,  with  one  exception,  to  which 
I  am  about  to  call  your  Lordships'  attention,  and  would 
also  dispose  of  the  matter  as  far  as  relates  to  the  merits. 
But  I  cannot  but  observe  that  this  appeal  also  includes 
a  great  variety  of  interlocutors,  three  of  them  relating 
to.the  pursuer  being  upon  the  poor's  roll.  The  counsel 
at  your  Lordships'  bar  have  had  discretion  enough  not 
to  advert  to  those  interlocutors  at  all ;  I  cannot  but 
observe  that  they  are  not  properly  brought  as  matter 
of  appeal  to*  your  Lordships'  bar. 

My  Lords,  the  second  and  third  appeals  are  open 
"PP«a  ■•  to  ygpy  much  the  same  observations,  the  Court  below 
having  decided  in  favour  of  the  pursuer,  to  the  extent 
to  which  their  decision  goes,  under  the  authority  of  an 
Act  of  Parliament,  which  directed  that  there  should 
be  payment  of  the  expenses  decreed,  notwithstanding 
an  appeal.  My  Lords,  that  decision  was  made  a  mat- 
ter of  appeal,  and  the  appeal  was  attempted  to  be  sup- 
ported on  the  grounds,  first,  that  there  was  no  printed 
copy  of  the  appeal  appended  to  the  proceedings  below ; 
and  secondly,  that  the  order  is  for  payment  of  costs 
incurred.  As  to  the  first  ground,  I  find  there  was  a 
copy  of  the  appeal,  that  is  not  in  dispute ;  and  the 
whole  argument  is,  whether  there  should  be  a  printed 
copy»  there  being  nothing  in  the  Act  of  Parliament 
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requiring  that  a  copy  should  be  printed.  The  party 
being  poor,  and  suing  in  formd  pauperis^  every  unne- 
cessary expense  was  properly  avoided,  and  the  Judges 
were  informed  of  the  appeal,  as  the  Act  of  Parliament 
requires,  by  having  a  copy  of  the  appeal  presented  to 
them,  but  the  party  did  not  think  proper  to  incur. the 
expense  of  printing  it,  and  that  is  made  a  subject  of 
appeal  to  your  Lordships'  House.  As  to  the  second 
ground  on  which  the  appeal  was  attempted  to  be  sup- 
ported, they  say  that  the  party  was  suing  in  formA 
pauperis^  and  he  could  therefore  have  no  costs  in- 
curred ;  just  as  if  any  party,  whether  suing  in  formd 
pauperis  or  not,  could  prosecute  any  cause  without 
incurring  some  expense.  It  was  endeavoured  to  draw 
into  discussion  the  amount  of  some  of  the  charges  in 
the  bill  of  costs ;  the  learned  counsel's  attention  was 
drawn  to  that,  and  he  said  that  he  could  not  raise  at 
your  Lordships'  bar  any  argument  upon  that  subject ; 
the  question  then  is,  whether  your  Lordships  are  to 
take  for  granted  that  which  everybody  knows  not  to 
be  the  fact,  that  a  party  can  sue  in  formd  pauperis^ 
or  prosecute  a  proceeding  in  a  court  of  law,  without 
incurring  some  costs?  The  costs  incurred  are  all 
which  the  Court  of  Session  has  ordered  to  be  paid. 

The  question  as  to  directing  interim  execution,  or 
withholding  it,  is  entirely  left  to  the  discretion  of  the 
CJourt ;  they  are  to  have  the  whole  case  brought  before 
them,  and  they  are  to  have  liberty,  if  they  think  proper, 
to  direct  interim  execution.  The  Court  having  decided 
against  the  case  made  by  the  defenders  to  induce  the 
Court  to  withhold  this  interim  execution,  they,  not  sa- 
tisfied with  that  decision,  appealed  to  your  Lordships^ 
House.  They  then  brought  two  bills  of  suspension.  The 
first  the  Lord  Ordinary  decided  against ;  they  abandoned 
that,  and  brought  another  into  the  Inner  House.    The 
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ground  of  suspension  was  this :  that  having  appealed 
against  the  order  for  interim  execution,  it  was  not 
competent  for  the  party  to  proceed  any  further ;  that 
is,  that  the  Act  of  Parliament  giving  the  Court  a 
power  at  their  discretion  to  award  interim  executioD, 
and  these  parties  being  dissatisfied  with  that  order, 
and  appealing  against  it,  that  second  appeal  acted 
as  an  estoppel !  If  that  had  been  so,  it  would  obvi- 
ously have  had  the  effect  of  destroying  the  discre- 
tionary power  granted  to  the  Court ;  but  the  Act  of 
Parliament  wisely  guarded  against  that,  and  by  the 
18th  section  it  provides,  that  no  appeal  against  such 
an  interim  order  shall  stay  process.  The  provisions 
of  the  Act  very  clearly  state  that.  The  1 8th  section, 
however,  was  not  enough  to  satisfy  the  defenders, 
for  they  not  only  brought  these  two  bills  of  suspen- 
sion in  the  Court  below  upon  that  ground  alone,  but 
they  make  the  decision  of  the  Court  against  them  on 
that  subject  a  ground  of  appeal  to  your  Lordships. 


My  Lords,  these  two  last  appeals  were  for  a  long 
time  undefended ;  the  Respondent  did  not  appear ;  and 
no  doubt  the  Appellants  would  have  been  in  a  situa- 
tion to  have  had  the  case  heard  cr  parte — certainly 
without  any  probability  of  success  ;  and  it  may  have 
been  upon  the  certainty  that  the  Respondent  felt  that 
this  House  never  would  assent  to  the  proposition  of 
the  Appellants,  that  he  abstained  from  appearing  to 
defend  those  two  appeals.  In  point  of  feet  he  never 
did  appear  till  the  case  y^^s  actually  called  on  at  your 
Lordships'  bar ;  then  the  Respondent  did  appear,  and 
having  printed  his  cases,  asked  leave  to  present  them. 
Your  Lordships,  finding  that  he  was  actually  there, 
and  that  no  delay  was  asked,  thought  it  more  advis- 
able to  give  him  the  opportunity  of  appearing  than 
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to  hear  the  case  ex  partem  your  Lordships  at  that 
time  not  knowing  the  nature  of  the  case,  which,  if 
your  Lordships  had,  you  would  not  probably  have 
thought  it  necessary  that  any  party  should  appear  to 
resist  those  appeals.  Now  the  question  is,  whether,  as 
those  appeals,  if  the  Respondent  had  appeared  regu- 
larly, would  unquestionably,  I  apprehend,  have  been 
dismissed  with  costs, — whether,  under  those  cir- 
cumstances, it  is  proper  that  your  Lordships  should 
dismiss  them  with  costs.  Upon  the  merits  they 
ought,  no  doubt,  to  be  dismissed,  ^ith  costs ;  the  only 
ground  upon  which  your  Lordships  would  pause 
before  giving  an  opinion  upon  that  subject,  would  be 
this,  that  if  the  Respondent  had  appeared,  perhaps 
the  Appellants  might  have  withdrawn  their  appeal. 
Upon  these  grounds  I  am  inclined  to  think  that  your 
Lordships  having  extended  to  the  Respondent  the 
indulgence,  to  which  he  had  no  claim,  of  being  per- 
mitted to  come  in  at  the  last  moment,  it  would  be 
perhaps  imposing  too  heavy  a  liability  upon  the  Appel- 
lants to  dismiss  these  appeals,  with  costs.  Upon  the 
original  appeal,  I  apprehend,  your  Lordships  will 
entertain  no  doubt  that  it  ought  to  be  dismissed  with 
costs.    (Vide  infra^  p.  666.) 

Lord  Brougham: — My  Lords,  having  attended  the 
greater  p^rt  of  the  hearing  of  the  first  appeal,  though 
not  the  whole,  and  a  small  part  only  of  the  hearing 
of  the  two  latter,  upon  which  my  noble  and  learned 
friend  has  pronounced  his  opinion  so  clearly  and  in  a 
manner  so  satisfactory,  I  may  dispense  with  entering 
at  greater  length  into  the  particulars  of  the  case  than 
is  sufficient  for  the  purpose  of  stating  my  own  opinion, 
and  the  grounds  upon  which  I  have  arrived  at  that 
opinion.     The  importance  of  questions  relating  to  the 
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iS'so.^  law  of  death- bed^  whether  relating  to  the  applicaticm  of 
the  law  in  particular  cases,  or  to  the  nature  and  consti- 
tntion  of  the  law  itself,  is  manifest.  It  is  a  peculiarity 
in  Scottish  jurisprudence,  which  appears  to  me  most 

2^  useful  and  honourable  to  that  system  of  jurisprudence. 
Our  law  throws  a  protection  around  the  death-bed  of 
parties,  by  requiring  certain  solenmides  to  be  obserred 
before  they  can  pass  real  estate — ^formerly  their  real 
estate  only, — ^now,  by  the  late  Act  of  Parliament  (/), 
their  personal  estate  also.  All  who  have  practised  in 
courts,  whether  of  equity  or  of  law,  or  both^  well 
know,  how  very  ineffectual  those  conditions,  imposed 
upon  parties  in  order  to  their  validly  conveying  their 
estates,  oftentimes  prove.  For  as  it  is  not  difficult  to 
obtain  the  assistance  of  three  witnesses,  the  number 
formerly  required,  or  of  two  witnesses,  the  number 
now  required,  a  conspiracy  may  very  easily  be 
effected;  and  I  am  sorry  that  there  are  constant 
instances  of  it  occurring  in  practice,  no  character 
whatever  being  required  to  belong  to  those  witnesses, 
except  that  they  should  be  witnesses  of  credit,  that  is, 
that  they  should  not  be  disqualified  by  a  sentence  of 
an  infamous  nature  from  being  witnesses ;  so  it  be- 
comes no  very  hard  matter  to  obtain  a  will  passing 
large  estates,  whether  real  or  personal,  from  a  man  or 
woman  at  the  close  of  life,  in  such  circumstances  as 
shall  leave  the  gravest  suspicion  upon  the  minds  of 
those,  who  have  to  deal  with  and  to  give  effect  to  that 
instrument,  whether  they  were  in  a  condition  or  not 
to  dispose  of  any  part  of  that  property.  A  much  more 
effectual  protection  is  thrown  around  that  period  of 
human  life,  and  a  much  better  security  is  afforded  to 
the  rights  of  the  heir  at  law,  by  the  Scottish  system, 
which  requires  that  a  certain   time  should  elapse, 

{/)  I  Vict.  c.  96. 
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namely,  sixty  days,  between  the  execution  of  the  in-        i839. 
strument  and  the  decease  of  the  party,  otherwise  it      gobdon 
shall  be  void  and  have  no  eflfect.     Unless  the  fact  be     ^^  •^^hrrs 
such  as  to  make  presumption  yield  to  it,  the  incapa-       Clyhe. 
city  presumed  by  the  law  enures  for  sixty  days ;  and        ^^ 
the  rule  laid  down  is,  that  the  only  fact  to  which  the     BnHtgkam. 
presumption  of  incapacity  shall  yield  is  the  appearing 
at  kirk  or  market,  unsupported,  during  those  sixty 
days,  that  being  taken  as  the  test  of  liege  potistiey  or 
that  state  of  mental  capacity  which  gives  the  party 
the  power  of  lawfully  and  validly  disposing  of  his 
heritable  property.     This  rule  is  confined  to  heritage 
in  Scotland^  the  old  law  there,  as  here,  taking  no 
cognizance  of  personal  property,  which  was  in  ancient 
times  of  such  trifling  account  in  the  transactions  of 
men  as  not  to  be  deemed  worthy  of  consideration  by 
the  legislature. 

Such  being  the  general  law,  in  construing  any  par- 
ticular matter  with  a  view  to  ascertain  whether  it 
comes  within  it  or  not,  we  are  to  keep  the  purpose 
and  intention  of  the  law  steadily  in  view,  in  order  to 
see  whether  or  not  the  law  applies  in  the  manner 
asserted.  Now,  this  being  a  law  for  the  protection  of 
the  heir  at  law,  hence  the  first  conclusion  is,  that 
nobody  but  the  heir  at  law  has  a  right  to  avail  himself 
of  it  to  reduce  ex  capite  kcti.  Hence  a  second  pro- 
position follows, — that  if  the  heir  at  law  has  been 
already  validly  excluded,  there  is  an  end  of  the  re- 
ductio  ex  capite  lecti ;  he  has  no  interest,  and  therefore 
no  locus  standi.  But  if  the  deed  set  up  is  of  such  a 
nature  that  it  does  not  exclude  the  heir,  then  the  law 
of  death-bed  applies.  Hence  a  third  proposition  of 
necessity  follows, — that  no  man  can  make,  while  in 
liege  poustie^  such  a  deed  as  shall  exclude  the  heir 
generally,  by  merely  indicating  an  intention  on  his 
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183Q.       part  to  work  the  exclusion  of  the  heir.    The  exclusion 
^^^^      must  not  only  be  intended  by  the  maker  of  the  deed, 
nndothen     but  it  must  be  executed;  the  heir  at  law  most  be 
Clyvb.      effectually  excluded,  and  the  intention  to  exclude  him 
•    2^        is  good  for  nothing,  unless  the  exclusion  is  operated 
Brougham,    and   effected  against    him.      Hence  it  is  perfectly 
clear, — I  can  hardly  say  as  a  fourth  proposition,  fcH* 
it  follows  as  a  part  of  the  last,  which  I  have  stated, — 
as  is  laid  down   by  Lord   JEldon,  in   Crawfurd  v. 
Cautt8(g\  that  a  man  cannot  say  in  liege  poustie^ 
'^  Know  all  men  by  these  presents,  that  I  intend  that 
the  law  of  death-bed  shall  not  apply  to  any  disposition 
which  I  may  make  within   sixty  days;"    for  what 
would   that   amount  to?    To  this,  that,   instead  of 
saying,  "  Beit  therefore  enacted  by  his  Majesty,  with 
the  advice,  &c.  that  the  law  of  death-bed  shall  be 
repealed  generally,"  it  would  be  saying,  "  Know  all 
men  by  these  presents,  that  I  repeal  the  law  of  death- 
bed in  my  particular  case."    No  man  can  do  that ;  he 
must  conform  himself  to  the  law.     But  it  also  follows 
as  another  proposition,  which  I  take  to  be  quite  clear, 
that  no  man  can  work  the  disinherison  of  the  heir, 
and  exclude  the  application  of  the  general  law  of 
death-bed,    by   merely    saying,    "  I   disinherit    the 
heir;"    he  must  disinherit   him   by  conveying  the 
estate  out  of  him,  and  conveying  it  to  somebody  else. 
Hence  it  is  another,  and  it  is  the  last  proposition 
bearing  upon  this  question  with  which  I  shall  trouble 
your  Lordships,  viz.,  that  it  is  clear  that  no  man  can 
make  a  deed  in  liege  poustie  which  is  blank  for  the 
name  of  the  disponee.     But  I  must  add,  that  it  is  not 
at  all  necessary  for  the  disposing  of  the  present  cas^e 
that  I  should  affirm  or  prove  the  latter  of  these  pro- 

(g)  9  Bli.  688,  First  Series. 
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positions;   it  is  otherwise  with  respect   to  powers 
reserved,  for  if  in  liege  poustie  you  create  a  valid 
power,  you  may  reserve  the  moment  of  the  execution 
of  that  power  till  within  sixty  days  of  your  death, 
just  as  my  noble  and  learned  friend   has  properly 
stated;   and  moreover  I  may  add  this, — you  may 
constitute  a  trust,  and  if  you,  by  the  constitution  of 
that  trust,  take  out  of  the  heir  his  succession,  in  liege 
poustiej  you  may  operate  upon  the  irust  so  created 
within  sixty  days,  and  it  cannot  be  reduced  as  ex 
capite  lecti.  Why  ?  Because  you  have  validly  effected 
your  purpose.     You  not  only  have  moulded  it  so  as 
to  show  in  what  way  your  bounty  is  to  be  distributed, 
but  you  have  entirely  defeated  the  right  of  the  heir 
by  vesting  the  estate  in  trustees.  You  may  afterwards 
declare  a  cestui  qtie  trusty  or  at  all  events  you  may 
declare  the  various  burdens  and  legacies  connected 
with  it,  and  the  other  matters  which  unite  themselves 
with  the  disposition  of  the  property.     So  in  Englandj 
the  protection  of  requiring  three — now  reduced  to  the 
number  of  two — witnesses  signing,  in  the  presence  of 
the  testator,  is  analogous  to  the  protection  afforded  by 
the  law  of  death-bed  in  Scotland  to  the  dying  mo- 
ments of  a  sick  person.     If  I,  by  wiH  duly  executed 
and  witnessed,  validly  constitute  a  trust  in  favour  of  ^. 
and  B.,  and  afterwards  by  another  instrument,  without 
any  witnesses,  declare  the  trust,  the  instrument  which 
executes  the  entire  purpose  of  disposing  of  the  property 
being  a  complete  disposition  of  the  property,  that  is  suf- 
ficient, but  without  that  the  second  instrument  would 
not  be  sufficient.     Such  is  the  general  principle  upon 
which  I  take  this  law  to  be  established,  and  in  sup- 
port of  which  I  would  only  refer  to  a  learned  and 
accurate  note  by  Mr.  Ivory ^  in  his  edition  of  Erskine^s 
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Institutes  (^),  which  states  it  pretty  nearly  in  the 
same  manner. — [His  Lordship  read  the  noteJ] 

Such  being  the  principles  upon  which  this  law  is 
framed,  and  upon  which  it  is  to  be  applied,  I  have  now 
simply  to  state  to  your  Lordships  my  opinion  upon 
the  present  case,  by  referring  to  the  very  distinct 
statement  by  my  noble  and  learned  friend  of  the  facts 
of  the  case.  Upon  one  point,  your  Lordships  may 
observe  there  is  a  difference  of  construction  contended 
for,  namely,  whether  the  construction  of  this  deed, 
taking  it  altogether,  is  such  as  to  make  it  founded 
upon  the  event  of  pre-decease.  But  upon  the  other, 
the  more  essential  point  of  the  two,  there  is  no  dispute, 
nor  can  there  be  any  dispute;  I  allude  to  the  two 
deeds,  one  of  August  and  the  other  of  September 
1816,  both  of  which  are  liege  poustie  deeds:  "  I, 
David  Clyney  &c.,  in  the  event  of  my  pre-deceas- 
ing  my  parents,  &c.,  do  hereby  give,  &c. :"  he  adds 
a  disposition  to  his  father  and  mother  during  their 
joint  lives,  and  to  the  longer  liver,  "  and  after  the 
death  of  the  longer  liver,  to  and  in  favour  of  any 
person  or  persons,  or  for  such  uses,  &c.,  as  I  may 
name  and  appoint  by  any  deed  I  may  execute  at  any 
time  of  my  life,  and  even  on  my  death-bed ;  and  in 
case  of  my  dying  without  having  executed  such  deed, 
then  to  and  in  favour  of  such  person  or  persons  as  shall 
be  named  and  appointed  in  any  deed  that  shall  be 
executed  by  my  said  parents."  Now,  this  I  take  to 
be  undeniable,  that  two  events  must  concur,  two  facts 
must  happen ;  I  know  a  dispute  has  been  raised  upon 
this,  but  I  hold  it  to  be  quite  clear  that  two  facts 
must  concur,  that  two  events  must  happen,  before  this 
deed  can  have  any  operation  at  all.     What  are  these 

ig)  Iirsk.  B.  3.  tit.  8,  sec.  98,  note  549. 
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two  events  ?  That  the  son,  the  maker  of  the  deed, 
shall  pre-decease  his  parents,  and  that  he  shall  pre- 
decease his  parents  without  issue  of  his  own  body. 
Then  a  third  event  must  be  added  to  these  two,  before 
the  operation  of  the  September  deed  can  take  place, 
that  is,  before  there  shall  be  anything  upon  which 
that  deed,  whatever  it  is,  can  operate.  What  is  that 
third  event?  His  dying  without  executing  any  deed 
himself.  These  three  events  must  all  concur;  his 
pre-decease,  his  pre-decease  without  issue,  and  also 
without  executing  any  deed  of  appointment  himself ; 
before  the  parents  can  have  any  one  thing  upon  which 
their  deed  operates.  Now,  in  the  year  1828,  the 
father  dies;  in  1829,  the  mother  dies;  in  1833,  the 
maker  of  the  deed  dies ;  consequently,  there  is  an  end 
of  the  first  material  event — the  comer-stone  of  the 
whole  of  this  conveyance, — it  all  falls  to  the  ground  ; 
for,  instead  of  pre-deceasing  them,  he  survived  them 
both.  It  is  not  material  whether  he  executed  any 
disposition  or  not :  it  is  immaterial  whether  he  died 
without  heirs ;  the  pre-decease  never  happened. 

Now,  it  has  been  contended,  that  the  first  condition 
did  not  override  the  whole  case ;  but  has  it  ever  been 
contended  that  it  does  not  override  the  parents'  deed  ? 
They  executed  a  power.  Upon  what  to  operate? 
Upon  the  estate  of  the  son  ?  There  were  other  estates 
upon  which  it  was  to  operate,  independent  of  the 
estate  of  the  son ;  but  it  could  only  have  anything  to 
operate  upon  in  the  son's  estate,  in  the  event  of  the 
son's  pre-decease ;  but  they  pre-decease,  and  therefore 
it  has  nothing  to  operate  upon. 

My  Lords,  these  are  the  grounds  upon  which  I  hold 
that  the  heir  is  not  excluded  here  from  suing,  and 
upon  which  I  also  hold  that  the  law  of  death-bed  here 
plainly  applies.      I  find   that  in  the  Court   below? 
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though  we  have  not  a  very  full  account,  as  we  have 
often  to  lament,  of  what  passed,  we  have  a  very  in- 
telligible and  concise  statement  of  the  reasons  of  the 
learned  Judge,  Lord  Glenlee^  (than  whom  a  more  able 
and  learned  Judge  never  was  upon  that  or  any  other 
bench,)  in  which  he  says,  alluding  to  the  arguments 
at  the  bar,  ^*  If  it  had  been  distinctly  made  out  that 
the  pursuer  was  barred  by  a  subsisting  deed,  which 
would  have  prevented  his  claim  on  the  reduction  of 
the  death-bed  deed,  the  defenders  might  have  suc- 
ceeded in  their  argument ;  but  it  has  not  been  made 
out  that  such  deed  was  in  existence  at  the  date  of  the 
last  settlement,  and  therefore  the  pursuer  is  not  pre- 
vented from  claiming." 

With  respect  to  the  other  appeals,  and  also  to  a  very 
great  deal  of  oppressive  litigation  in  this  cause  among 
the  numerous  interlocutors  brought  before  us,  I  en- 
tirely concur  with  what  my  noble  and  learned  friend 
has  stated,  in  expressing  my  great  disapprobation, 
and  I  will  go  so  far  as  to  say  my  reprobation,  of  these 
proceedings.  The  first  of  these  appeals  ought  to  be 
dismissed,  with  costs ;  no  one  can  doubt  that.  I  only 
have  a  doubt  whether  the  second  and  third  also  ought 
not  to  be  dismissed,  with  costs.  My  first  impression 
was  that  they  ought.  My  noble  and  learned  friend 
has  somewhat  weakened  that  impression,  by  remind- 
ing me  that  it  is  barely  possible  that  the  defenders, 
the  Appellants,  if  they  had  seen  that  the  Respondent 
was  going  to  meet  them,  and  that  these  two  cases  were 
not  about  to  be  set  down  and  heard  ex  partCj  might 
not  have  thought  it  better  to  abstain  from  further  pro- 
ceeding. It  ought  to  be  observed,  however,  that  that 
supposition  does  not  apply  to  anything  but  the  hear- 
ing ;  and  I  will  beg  my  noble  and  learned  friend  to 
agree  with  me,  that  before  finally  saying  whether  or 
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not  the  Respondent  should  have  the  costs  of  the 
second  and  third  appeals,  we  should  take  a  day  or 
two  to  consider;  because,  if  costs  would  have  been 
incurred  by  the  Respondent  up  to  the  moment  of 
coming  to  the  bar,  all  that  the  Appellants,  at  the  last 
moment,  could  have  done  might  have  been  not  to 
have  the  appeals  heard. — [The  Lord  Chancellor:  The 
Respondent  had  not  appeared.] — Then  my  observa- 
tion is  misplaced.  That  does  introduce  a  very  con- 
siderable doubt  in  my  mind,  and  I  rather  agree  with 
my  noble  and  learned  friend,  that  it  will  be  difficult 
to  give  costs ;  but  we  had  better  take  a  little  time  to 
consider.  I  should  very  much  regret,  and  so,  I  am 
sure,  does  my  noble  and  learned  friend,  if,  under  the 
circumstances  of  this  case,  we  cannot  call  upon  the 
Appellants  to  pay  the  costs  of  the  second  and  third 
appeals  (A). 

The  matter  was  adjourned  for  consideration^ 
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Lord  Brougham : — My  Lords,  in  this  case,  in  which 
there  were  three  appeals,  your  Lordships  had  some 
doubt  with  respect  to  the  costs  of  the  second  and 
third.  Your  Lordships  disapproved  of  the  proceeding 
of  the  parties  bringing  those  appeals;  but  as  there 
had  been  no  appearance  made  for  the  Respondent 
until  the  case  came  on  for  hearing,  the  consequence 
was,  that  it  might  naturally  enough  be  said  by  the 
Appellants,  nan  constat  that  we  should  have  gone  on, 
had  we  known  that  the  other  party  meant  to  defend ; 
consequently,  the  delay  of  the  Respondent  in  making 

(h)  His  Lordship  took  occasion  to  pronounce  an  animated  and 
eloquent  defence  of  the  Scotch  Judges  against  an  attack  made  on 
them  by  a  Member  of  the  House  of  Commonsi  in  his  place  in  that 
House. 
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that  appearance,  although  not  blameable  in  him,  con- 
sidering his  poverty,  nevertheless  has  the  effect  of 
raising  a  defence  against  costs  on  the  part  of  the 
Appellants.  In  order  to  consider  whether  it  was  pos- 
sible to  overcome  this  objection,  it  was  agreed  that  we 
should  postpone  that  only  point  for  consideration  for 
a  few  days.  My  noble  and  learned  friend  and  I  have 
agreed  upon  the  subject,  that  we  do  not  find  that  we 
can  overcome  that  difficulty ;  and  thereforcriiowever 
reluctant  we  are,  and  confessing  our  reluctance  to 
refuse  the  costs,  we  find  that  we  have  no  other  course 
open  to  us.  As  to  the  costs  of  the  first  appeal,  there 
can  be  no  doubt,  and  those  have  been  already  dis- 
posed of. 


The  Lord  Chancellor : — My  Lords,  I  entirely  Bgree 
with  the  opinion  of  my  noble  and  learned  friend  as  to 
the  order  now  to  be  made ;  at  the  same  time  express- 
ing  my  regret  that  the  parties  who  have  brought 
appeals  of  this  description  to  your  Lordships'  House, 
should  escape  without  payment  of  costs.  But  I  think 
it  is  quite  clear  under  the  circumstances,  that  your 
Lordships  cannot  make  any  other  order. 

It  was  ordered  and  adjudged,  that  the  first  appeal  be 
dismissed  and  the  interlocutors  therein  complained  of  be 
affirmed,  with  costs,  to  be  paid  to  the  Respondent  within  one 
month  ;  and  that  the  second  and  third  appeals  also  be  dis- 
missed, and  the  interlocutors  therein  respectively  complained 
of  be  affirmed,  without  costs. — (71  Lords'  Journals,  pp.  79 
and  136.) 
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'  Practice. 
Evidence. 


In  re  the   Bill  intituled  "  An  Act  to  dissolve  the        1839. 
Marriage  of  Henry  Coode,  Esq.  with  Jane,  his     j^^rch  19 
Wife,"  &c. 

In  suing  out  a  divorce  bill,  the  standing  order  (No.  141), 
requiring  the  Petitioner  to  produce  a  record  of  a  judgment 
in  an  action  for  criminal  conversation  against  the  adul- 
terer, will  be  dispensed  with,  where  it  is  shown  that  such 
action  was  impracticable. 

Henry  COODE,  Esq.,  a  lieutenant  in  the 
Royal  Navy,  was  married  at  Barhadoes,  in  1823,  to 
Miss  Jane  Durkin.  He  was  then  master  mate  of  the 
ship  PyramuSj  and  she  was  the  daughter  of  the  ship's 
carpenter,  who  died  on  board.  They  got  the  per- 
mission of  the  captain  to  land  at  Barbadoes  for  the 
purpose  of  their  marriage,  which  was  duly  solemnized. 
From  that  time,  they  cohabited  as  man  and  wife, 
sometimes  in  the  Island  of  Jamaica^  but  generally  on 
board  the  said  ship,  until  they  came  to  England  in 
1825.  They  lived  together  from  that  time  at  Ports^ 
mouth  and  other  places  in  England  until  October 
1828,  from  which  time  Mr.  Coode  was  absent  on 
naval  service,  chiefly  in  the  Mediterranean^  until 
October  1830,  having  in  the  interval  attained  the 
rank  of  lieutenant.  Mrs.  Coode  remained  in  England 
all  that  time,  sometimes  living  at  Portsmouth,  but  prin- 
cipally in  London,  and  there  as  a  guest  in  the  house  of 
her  uncle,  or  at  lodgings  at  the  house  of  a  lady,  whose 
son  was  the  only  male  inmate.  From  this  house  she 
departed  suddenly  and  without  explanation  in  1830, 
and  went  to  Portsmouth  to  the  house  where  she  and 
her  husband  lodged  in  1828.  She  was  there  de- 
livered of  a  child.  She  told  the  landlady  that  it  was 
the  child  of  a  gentleman,  who  had  picked  her  up  on 
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1839.  the  road,  and  taken  her  into  a  chaise.  She  declared 
""T^  positively  that  the  son  of  the  lady  at  whose  house  she 
Coode's      had  been  lodging  in  London  was  not  the  father. 

Mr.  Coodcj  having  been  made  acquainted  with  his 
dishonour  on  his  arrival  in  England^  put  the  matter 
into  a  train  of  investigation,  but  was  not  able  to  dis- 
cover the  person  with  whom  the  adultery  was  com- 
mitted (a). 

Upon  the  order  of  the  day  being  read  for  hearing 
counsel  and  taking  evidence  in  support  of  the  second 
reading  of  the  bill,  Mr.  Serjeant  Merewethery  counsel 
for  the  petitioner  (Mr.  Male  appearing  for  the  wife), 
opened  the  case,  as  above  stated;  and  being  asked 
whether  he  could  refer  to  any  cases,  in  which  the 
record  of  a  judgment  in  an  action  at  law  for  criminal 
conversation  was  dispensed  with  in  suing  out  an  act 
for  a  divorce,  he  referred  to  the  following  cases :  Far- 
rer*s  case,  in  1796  (i);  M^Gauley's  case,  in  1797  (c)  ; 
Twisleton's  case,  in  1798  (rf);  Woodmason's  case,  in 
1798  (e) ;  JBaUey's  case,  in  1817  (/)  ;  Stock's  case,  in 
1829  (j) ;  Shakerley's  case,  in  1830  {h) ;  and  HoweVs 
case,  in  1834  (i).  In  the  preamble  to  the  bill  in 
Stock's  case  it  was  stated,  that  "  Your  subject  hath, 
by  his  agents,  used  every  possible  endeavour  to  disco- 
ver the  person  who  lived  with  his  wife  under  an 
assumed  name,  but  hath  been  unable  to  discover  who 
he  was,  and  who  was  the  father  of  the  child." 

The  House  being  satisfied  with  the  evidence  ad- 
vanced, and  with  the  cases  referred  to,  the  bill  was 
read  a  second  time,  and  was  ultimately  passed. 

(a)  See  the  printed  Evidence,        (e)  41  Lords*  Joum.  55^. 
71  Lords' Joum .Appendix, No.  2.        (y)  51  Lords' Joum.  61. 

(b)  40  Lords'  Joum.  654.  (g)  Id*  547. 

(c)  41  Lords'  Joum.  173.  (X)  62  Lords*  Joum.  55. 
(tl)  Id.  540.  (f)  66  Lords'  Journ.  664. 
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In  re  the   Bill  intituled  "An  Act  to   dissolve  the       1839. 
Marriage  of  Dionysius  Lardner,  Clerk,  ll.d.,  with     ^p^i  23, 
Cecilia,  his  Wife,"  &c. 

The  production  of  the  record  of  a  judgment  at  law,  for  cri-      Pratike. 
minal  conversation,  was  also  dispensed  with  in  this  case,  ^^"P^  ^f  ^^^"'^* 
where,  during  a  voluntary  separation  of  the  Petitioner  and 
his  wife,  she  committed  adultery,  of  which  he  was  not  in- 
formed until  after  the  death  of  the  adulterer. 

Held  also,  that  a  lapse  of  nine  years  from  the  admitted  dis- 
covery, and  of  nineteen  years  from  the  fact,  of  the  wife's 
adultery,  was  not  a  bar  to  the  Petitioner's  right  to  a  divorce 
a  vinculo f  he  having  shown  that  he  was  not  able,  for  want 
of  funds,  to  apply  to  Parliament  sooner. 

Dr.  LARDNER  was  married  to  Cecilia  Flood  in 
Dublin,  in  the  year  1816.  Her  fortune  was  settled 
to  her  separate  use  for  her  life.  They  lived  together 
for  four  years,  and  had  children.  In  consequence  of 
differences — arising,  it  was  said,  from  the  violence  of 
the  lady's  temper, — they  separated  voluntarily,  but 
without  deed,  in  1819,  after  which  she  lived  for  about 
a  year  between  the  families  of  his  father  and  her  own, 
both  residing  in  Dublin.  In  November  1820  she  went, 
conducted  by  her  brother,  to  board  and  lodge  at  the 
house  of  a  Mr.  Murphy^  an  officer  in  the  customs  in 
Dublin.  Mrs.  Murphy,  his  wife,  suspecting,  after 
two  or  three  months,  from  the  lady's  unceasing  calls 
for  Mr.  Murphy  for  the  most  frivolous  purposes  (a), 
and  from  their  general  conduct,  that  there  was  an  im- 
proper familiarity  between  them,  felt  bound  to  leave 

{a)  See  the  printed  evidence,  71  Lords'  Journ.  App.  No.  2  (D.) 
(363. 
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1939.  the  baase,  bat  after  an  abeence  of  two  months  she 
^  '  retmned  on  conditioD  that  Mrs.  Lardmer  was  not  to 
lMs^3t,ti'%  oontiniie  in  the  boose.  Mis.  Lardmer  was  aooordin^y 
lemoved  to  lodgings  near  Dm6Smj  hired  for  her  by 
Mr.  Mmrphy,  and  there,  both  living  under  an  assumed 
name,  she  passed  as  his  sister,  and  was  deliTered  of  a 
child  in  ./ajncajy  1821.  Dr.Zordii^r  resided  in /re/Iaiui^ 
and  generally  in  or  near  Dublin^  following  literary  oc- 
cupations, all  that  time,  and  up  to  1827,  when  he  came 
to  reside  in  London.  In  the  course  (rf*  the  year  18S8, 
Mr.  Mmrphfj  then  on  his  death-bed,  as  he  and  aU  his 
friends  verily  believed,  called  to  his  bedside  his  wife 
and  his  brother,  a  respectable  solicitor  in  DmbBn^ 
and  made  to  them  a  full  declaration  of  his  connexion 
with  Mrs.  Lardnery  and  of  the  birth  of  the  child,  the 
fruit  of  that  connexion ;  and  requested  his  brother  to 
communicate  the  same  to  Mrs.  Lardners  father,  after 
his  own  death.  He  died  in  January  1829,  and  his 
brother  shortly  afterwards  made  the  communicatimi, 
as  requested,  to  Mrs.  Lardner's  fiither^  who  imme- 
diately sent  one  of  his  sons  to  communicate  the  mat- 
ter to  Dr.  Lardner's  family.  This  gentleman  went 
and  told  Dr.  Lardner*s  mother  and  sister,  in  the  pre- 
sence of  Mrs.  LardneTf  who  was  then  residing  with 
them,  that  he  came  from  his  father  to  desire  her  to 
tell  the  truth  of  all  the  circumstances  relative  to  her 
adulterous  intercourse  with  Mr.  Murphy,  and  not  to 
impose  herself  on  her  husband's  family  as  an  innocent 
woman.  He  then  narrated  the  facts  as  communicated 
to  and  by  his  father,  and  Mrs.  Lardner  admitted  that 
all  that  had  been  stated  by  Mr.  Murphy  was  true ;  and 
she  said  she  would  go  and  take  her  child  (then  with 
Mr.  Murphjf^  widow),  and  she  accordingly  did  take 
the  child.  The  mother  and  sister  of  Dr.  Lardner  kept 
this  communication  a  secret  from  him,  and  it  was  not 
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until  the  Autumn  of  1830  that  he  was  informed  of  it       1839. 
by  his  brother,  who  had  come  to  reside  in  London  in     *^"^7c^ 
1829.     In  September  1830,  Dr.  Lardner  gave  instruc-    Lardmer's 
tions  to  sue  for  a  divorce  in  the  Ecclesiastical  Court 
in  Dublin ;  but,  in  consequence  of  a  recriminatory 
suit  instituted  there  by  the  wife,  and  of  the  difficulty 
of  finding  witnesses  and  providing  for  the  costs,  the 
definitive  sentence  of  divorce  a  mensa  et  thoro  was 
not  delivered  until  1832.     The  same  want  of  funds 
prevented  the  petitioner  from  applying  to  Parliament 
for  a  divorce  a  vinculo^  from  1832  to  1839  (i). 

The  attention  of  the  House  was  called  to  the  delay, 
first,  to  sue  for  the  divorce  in  the  Ecclesiastical  Court 
in  Ireland,  and  next,  to  proceed  on  the  sentence  of 
that  Court  in  Parliament;  but  the  circumstances 
proved  being  deemed  to  afford  sufficient  explanation 
of  the  delay,  the  Bill  was  read  a  second  time,  and  was 
afterwards  passed  (c). 


(f))  See  the  printed  evidence,  uhi  supra, 

(c)  Eight  divorce  Acts  were  passed  in  this  session. 
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March  11, 12.  FROM   THE   COURT   OF   CHANCERY,   IN   IRELAND. 

14. 


July. 


Practice. 

NewTVioL 

hmet. 


Alicia  O'Connor,  John  Morgan  Tuite,!  ^       u     ^ 
and  Thomas  Ardill      -     -     -     .    IjAppellants. 


John  Malone 


Respondent. 


Where  a  Court  of  Equity  directs  that  a  new  trial  of  an  issue 
should  be  had,  the  verdict  on  the  first  trial  need  not  be  set 
aside/  as  it  forms  no  ground  for  any  subsequent  proceeding 
of  such  Court. 

Nor  ought  either  party  to  be  allowed  to  give  such  verdict  in 
evidence  on  the  second  trial. 


In  the  year  1774,  the  Right  honourable  Anthony 
Malone,  by  virtue  of  a  settlement  made  on  his  mar- 
riage on  the  30th  of  June  1733,  was  seised  of  certain 
lands  in  the  counties  of  Westmeath,  Longford,  and 
Cavan,  with   remainder  to  his  first  and   other  sons 
successively  in  tail,  with  remainder  to  his  nephew 
Richard  Malone,  afterwards  Lord  Sunderlin,  in  tail- 
male,   with   several   remainders  over.     Mr.  Malone 
was  also  seised  of  other  lands  in  the  counties  of  West- 
meath,  Longford,  Roscommon,  and  Cavan,  and  in  the 
city  of  Dublin,  which  were  subject  to  similar  settle- 
ments; and  in  the  month  of  July  1774,  he  made  his 
will,  devising  the  said  estates  to  his  nephew  Richard 
Malone,  in  trust  to  pay  debts  and  legacies ;  and  he 
also  declared  that  he  had  the  fullest  confidence  in  his 
said  nephew,  that  he  would,  on  the  first  proper  occa- 
sion, settle  the  estates  so  that  they  might  continue 
in  the  male  line  of  the  family,  and  go  to  the  several 
branches  of  it  in  succession,  one  after  the  other  ;  and 
he  devised  the  estates  accordingly.     Mr.  Malone  died 
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in  1776,  leaving  his  said  nephew  his  heir-at-law.  At 
that  time  there  were  also  alive  Edmond  Malone^  the 
brother  of  the  said  Richardy  and  his  cousins  Henry, 
Richard,  and  Anthony ,  sons  of  the  testator's  brother 
Richard  Malone,  and  also  Richard,  only  son  of  the 
said  Henry.  On  the  death  of  the  said  Right  honour- 
able Anthony  Malone,  his  nephew  Richard  entered 
into  possession  of  the  estates.  He  was  afterwards 
created  Lord  Sunderlin.  He  survived  his  brother 
and  his  three  cousins,  and  died  in  Ap^H  1 81 6,  leaving 
two  sisters,  Henrietta  and  Catherine,  and  also  Richard 
Malone,  the  only  son  of  his  cousin  Henry  Malone, 
then  surviving.  Catherine  Malone  took  out  letters 
of  administration  to  her  brother,  and  she  and  her 
sister  entered  as  coheiresses  into  possession  of  his 
estates.  In  December  1 81 6,  this  Richard  Malone  filed 
his  bill  in  the  Court  of  Chancery  of  Ireland,  praying 
that  the  will  of  the  said  Bight  honourable  Anthony 
Malone,  so  far  as  regarded  the  settlement  of  the 
estates  on  the  male  heir,  might  be  carried  into  effect. 
The  two  sisters  put  in  their  answer,  but  afterwards 
entered  into  an  amicable  arrangement  with  the  then 
plaintiff",  who,  by  virtue  thereof,  entered  into  posses- 
sio^  of  certain  estates  then  assigned  to  him.  He  died 
in  1834  without  issue,  and  by  his  will,  among  other 
things,  directed  that  the  landed  estates,  which  he 
therein  stated  were  the  estates  of  his  great  grand- 
father, Richard  Malone,  and  of  his  great  uncle  the 
Right  honourable  Anthony  Malone,  and  of  Richard 
Lord  Sunderlin,  should  be  vested  in  the  Appellants  as 
trustees  for  the  trusts  and  purposes  declared  by  his 
said  will.  In  Atigust  1836  the  Respondent  filed  his 
bill  against  the  Appellants  and  others  taking  an  in- 
terest under  the  will  of  the  last  Richard  Malone, 
and  prayed  that  the  will  of  the  Right  honourable 
Anthony  Malone  should  be  carried  into  execution,  so 


1839. 

O'CONKOR 

and  others 
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Malome. 
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1839.  ^  ^  related  to  the  settling  of  the  landed  estates  on 
J^^Z^^^  the  male  heir  of  the  family.  In  his  bill  he  charged 
and  otiiers  that  he  was  the  eldest  son  and  heir  male  of  Richard 
MaIokz.  Mahne,  who  was  the  second  son  of  Richard^  the  bro- 
ther of  the  testator  Anthony  Malone,  and  that  his 
father  died  on  the  18th  of  June  1806,  and  that  on  the 
death  of  Richard^  the  son  of  Henry  Malone,  and  the 
person  last  seised  of  the  estates,  without  issue  male, 
the  Respondent  became  entitled,  by  virtue  of  the  will 
of  the  testator,  Anthony  Moloney  to  an  estate-tail, 
with  such  remainders  over  as  the  Court  should  direct. 
The  question  at  issue  in  the  cause  was,  whether  the 
Respondent's  &ther  died  without  lawful  issue.  By  an 
amended  bill,  the  Respondent  alleged  that  his  father 
had  been  married  to  one  Bridget  Moorsj  and  that  the 
said  marriage  was  solemnized  about  the  month  of  Jo- 
muiry  1801,  in  the  chapel  of  Townsend-street,  in  the  city 
of  Dublin.  This  allegation  was  supported  by  evidence. 
The  Appellants,  on  the  contrary,  alleged  that  if  the 
Respondent  was  the  son  of  Richard  Moloney  he  must 
be  an  illegitimate  son,  the  said  Richard  Malone  never 
havii^  been  married,  but  having  cohabited  for  many 
years  with  Bridget  Moore,  by  whom  he  had  six  chil- 
dreUy  FranceSyRichardy  Catherine,  Anthony,  Margaret, 
and  John,  and  that  the  two  first-named  sons  were  still 
living.  It  was  also  alleged,  that  if  a  marriage  took 
place  in  January  1801,  the  Respondent  was  not  the 
eldest  lawful  son,  his  brother  Anthony  having  been 
bom  in  July  of  that  year.  An  issue  was  directed  to 
try  the  fact  of  this  marriage,  and  in  that  issue  the 
present  Respondent  was  the  plaintiff,  and  the  Appel- 
lants were  the  defendants.  When  the  issue  came  on 
for  trial  before  Mr.  Justice  Crampton,  on  the  6th  of 
December  1837,  the  counsel  for  the  plaintiff  opened 
his  case  with  a  statement  that  the  allegation  of  the 
marriage  having  taken  place  in  1801  was  an  error,  that 
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the  real  time  was  January  1S02;  and  thot  Bichard  1839. 
Malone  and  Bridget  Moore  were  married  soon  after  o'Conhor 
their  return  from  Preston^  in  Lancashire^  where  they  and  others 
had  resided  for  nearly  two  years.  Bridget  Moore  was  Malome. 
herself  examined  as  a  witness  at  the  trial.  She  stated 
that  she  knew  Richard  Malone  in  1790  or  1792,  that 
he  was  then  a  Protestant,  that  he  made  proposals 
of  marriage  to  her,  that  she  did  not  assent  thereto 
at  first,  but  did  so  afterwards,  and  that  a  marriage 
ceremony  was  performed  between  them  by  a  degraded 
Roman-catholic  priest ;  that  she  first  imposed  on  him 
a  condition  that  he  should  become  Roman-catholic, 
which  he  promised ;  that  they  resided  in  Dublinj  and 
had  three  children  bom  there ;  that  they  then  went 
to  reside  at  Preston,  in  Lancashire,  where  they  re- 
mained nearly  two  years;  that  they  had  a  child 
named  Anthony  bom  there,  and  that  they  came  back 
to  Ireland  when  Anthony  was  about  five  months  old ; 
that  they  were  then  married  a  second  time,  that  was 
in  January  1802,  at  Townsend-street  chapel,  by  the 
Rev.  Patrick  Smith,  a  Roman-catholic  clergyman; 
that  a  woman  named  Margaret  Byrne  was  present  at 
the  marriage ;  that  Richard  Malone  was  then  a 
Roman-catholic;  that  they  went  from  Dublin  to 
Wexford,  and  resided  there  till  the  death  of  Richard 
Malone  in  1806.  On  cross-examination,  she  ad- 
mitted that  she  had  stated,  in  her  evidence  taken 
under  the  bill  in  equity,  that  the  marriage  took  place 
in  1801,  but  she  said  that  that  was  a  mistake;  that 
it  was  also  a  mistake  to  say  that  she  had  gone  to 
Wexford  in  March  1801,  for  that  she  did  not  go  there 
till  1802 ;  and  further,  that  it  was  by  mistake  she  had 
said  that  she  resided  in  Wexford  five  years  and  nine 
months ;  that  four  years  and  a  half  was  the  correct 
statement ;  and  that  Mary  Myler,  a  witness  in  the 
equity  suit  for  the  Respondent,  was  the  person  who  had 
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1839.       corrected  her  as  to  the  dates,  and  that  she  had  been 
^^    '     so  corrected  after  the  cause  was  heard.     She  further 
and  others     Stated  that  she  was  bom  at  PortarlingtoUf  that  her 
Ma  LOME,     fi^ther  followed  no  trade  or  business,  but  held   200 
acres  of  land  under   Lord  Drogheday  and  that  she 
lived  for  21  years  in  Portarlington ;  that  upon  her 
first  meeting  with  Michard  Malone  she  walked  half  a 
mile  on  the  road  with  him  ;  that  he  took  the  name  of 
Moore,  and  that  he  and  his  children  went  by  the 
name  of  Moore.    She  explained  this  on  the  ground 
that  Malone  was  harassed  by  pecuniary  embarrass- 
ments, and  went  by  another  name  on  that  account* 
Margaret  Byrne,  who  was  also  examined,  stated  the 
marriage  in  Townsend-street  chapel,  and  represented 
that  she  too  had  made  a  mistake  in  the  dates,  but 
spoke  positively  as  to  the  fact  of  the  marriage.     She 
stated  that  she  and  a  person  named  Kavanagh  were 
alone  present   at  the  ceremony ;   that  no  questions 
were  asked  as  to  religion  ;  that  questions  were  asked 
as  to  residence,  to  which  Mr.  Malone  answered  that 
they  lived  in  Church-lane,  whereas  in  fact  they  lived 
in   Gardiner-street,  in  a  different  parish;   that  she 
knew  that  they  were  imposing  upon  the  priest,  but  she 
thought  it  was  no  great  crime  ;  and  that  but  for  their 
telling  him  that  they  lived  in  his  parish,  he  would  have 
sent  them  to  Liffey-street  chapel.     Several  other  wit- 
nesses were  examined,  and  the  entry  of  the  marriage 
from  the  register-book  of  Townsend-street  chapel  was 
given  in  evidence.     By  that  entry  the  date  of  the 
marriage  was  fixed  as  the  22d  of  January  1801.     The 
defendants  gave  evidence  to  show  that  the  father  of 
Bridget  Moore  was  a  person  in  low  life,  and  not  in 
the  respectable  situation   in  which   she  had  repre- 
sented him  to  be;  that  she  had  never  been  received 
as  the  wife  of  Ricliard  Malone  by  any  member  of  his 
family ;  that  Richard  Malone  had  been  educated  a 
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Protestant ;  that  he  appeared  to  have  continued  such 
until  his  death,  and  received  the  sacrament  on  his 
death-bed  according  to  the  rites  of  the  Protestant 
church,  from  the  Rev.  Mr.  Graffy^  a  Protestant 
clergyman  ;  and  the  Appellants  also  put  in  evidence 
a  letter  alleged  by  them  to  have  been  written  by 
Bridget  Moore  to  a  sister  of  Richard  Malone^  on  the 
6th  of  June  1816,  in  which,  among  others,  were 
these  statements:  '^  You  will  have  the  goodness  to 
tell  Mr.  Malony  that  I  totally  rise  out  of  the  busi- 
ness that  he  mentioned  to  me  concerning  the  Barons- 
town  estate.  My  marriage  is  worth  nothing  at  law, 
nor  can  ever  be  productive  of  any  advantage  to  my 
children.  I  have  it  from  a  person  whose  veracity 
I  can  depend  on,  and  whose  name  I  can  never  bring 
in  question  in  this  case ;  therefore  it  would  only  heap 
more  distress  on  my  wretched  family  tliat  is  really 
starving  this  instant.''  There  was  contradictory  evi- 
dence as  to  this  letter,  Bridget  Moore  denying  it  to 
be  hers,  and  a  witness  on  the  other  side  declaring 
that  it  was  in  her  handwriting.  The  trial  of  the 
issue  lasted  eight  days.  When  the  plaintiflTs  counsel 
replied  upon  the  evidence,  he  was  applauded  by 
several  of  the  bystanders,  and  two  of  the  jury  were 
stated  to  have  clapped  their  hands  at  his  speech.  The 
learned  Judge  then  summed  up,  and  the  jury  retired, 
and,  after  a  deliberation  of  seven  hours,  returned  a 
verdict  for  the  plaintiff.  The  defendants  applied  to 
the  Lord  Chancellor  of  Ireland  to  set  aside  the  ver« 
diet,  and  grant  a  new  trial,  on  the  grounds  that  the 
Respondent  had  varied  the  case  made  by  him  in  the 
equity  cause,  and  that  the  Appellants  were  therefore 
tsdcen  by  surprise;  that  the  verdict  was  contrary  to 
evidence ;  that  certain  evidence,  such  m  the  entries 
from  the  registers  of  Roman-catholic  chapels,  had 
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1839.       been   improperly   received,  and   that  the  jury    had 

^^    '       shown  an  undue  degree   of  partiality.     They   also 

and  Others     applied   that,    in  the   event    of  a   new  trial    being 

Malome.     granted,  the  venue  might  be  changed,  and  the  trial 

might  take  place  in  some  county  other  than  Dublin. 

The  Lord  Chancellor,  on  the  19th  of  February  1838, 

made  an  order  refusing  the  motion  to  change  the 

venue  and  to  set  aside  the  verdict,  but  granting  a 

new  trial,  with  liberty  to  the  Respondent  to  give  the 

former  verdict  in  evidence  as  he  might  be  advised; 

and   directing   that  the  Appellants  should   pay  the 

costs  of  the  former  trial,  and  that  the  costs  of  the 

motion  should  abide  the  event  of  the  new  trial,  and 

that  the  evidence  of  any  of  the  witnesses  who  had 

died  since  the  former  trial  should  be  read  from  the 

Judge's  report.     The  Appellants  appealed  against  this 

order. 

Mr.  Pemberton  and  Mr.  K.  Bruce  (Mr.  L.  Lowndes 
was  with  them),  for  the  Appellants: — The  order 
for  the  new  trial  must  be  varied,  for  the  terms  on 
which  it  is  to  be  granted  are  such  as  ought  not  to 
have  been  imposed.  There  is  no  precedent  what- 
ever for  giving  in  evidence  in  a  second  trial,  the 
verdict  returned  on  the  first.     In  Locke  v.  Colman  (a), 

the  rule  as  to  granting  new  trials  was  distinctly  laid 
down;  that  case  decided  that  in  cases  in  which,  but 
for  the  existence  of  a  trust,  the  title  to  real  property 
would  be  tried  at  law,  and  the  party  would  conse- 
quently have  repeated  opportunities  of  trying  it,  the 
Court  of  Chancery  would  be  unwilling  to  bind  the 
rights  of  the  parties  by  a  single  trial,  especially  when 
it  appears  likely  that  more  light  will  be  thrown  upon 

(a)  2  Myl.  &  Cr.  42. 
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the  subject  by  another  investigation.  The  East  India 
Company  v.  Bazett  (6),  is  in  conformity  with  that 
decision.  The  order  for  a  new  trial  was  therefore  pro- 
perly granted  ;  but  then  the  terms  imposed  were  such 
as  to  render  the  order  for  the  new  trial  worse  than 
useless.  The  first  is  that  which  directs  that  the  pre« 
vious  verdict  shall  be  given  in  evidence  on  the  second 
trial.  In  Mudd  v.  Suckermore  (c),  a  bill  was  filed  to 
dispute  the  validity  of  a  will.  An  issue  was  directed, 
and  the  case  was  tried  at  law.  An  application  was 
made  to  the  present  Lord  Chancellor  (d)  for  a  new 
trial.  His  Lordship  was  not  dissatisfied  with  the  ver- 
dict ;  on  the  contrary,  he  was  so  satisfied  with  it  that 
he  made  the  party  asking  for  the  new  trial  pay  the 
costs  of  the  first  trial  as  a  condition  precedent  to 
having  a  second  ;  but  even  there  the  Lord  Chancellor 
did  not  direct  that  the  first  verdict  should  be  given  in 
evidence  on  the  second  trial.  The  order  there  was  in 
accordance  with  the  form  of  such  an  order  given  in 
Mr.  Seton's  Forms  of  Proceedings  in  Equity  (e).  It 
is  against  the  principles  of  the  law  to  make  an  order 
to  give  a  first  verdict  in  evidence  on  the  second  trial 
of  the  same  issue.  A  verdict  alone  is  not  evidence  of 
anything.  It  is  no  evidence  without  a  judgment  (f). 
A  judgment  between  the  same  parties  is  conclusive, 
and  a  j  udgment  in  a  case  and  a  new  trial  of  the  same 
case  are  contradictions  in  terms.  In  Fisher  v.  Kilch^ 
ingman  (g\  it  was  distinctly  stated  that  for  the  pur- 
pose of  giving  a  verdict  in  evidence,  "  the  postea 
must  be  returned,  and  the  verdict  entered  on  record, 
and  judgment  entered  up  on  it,  and  then  a  copy  of  the 


(b)  Jac,  91 . 

(c)  MS. 

(d)  Lord  Cottenham. 

(0  P-  35^9  ^^^'  Watmore  v. 
lV<Umore. 


if)  See  The  King  v.  Wands- 
toorth,  1  Bam.  &  Aid.  63. 

(g)  WUles,  367-8. 
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record  would  be  proper  evidence."  It  is  true  that  in 
a  note  to  that  case  (A),  it  is  said  that  *^  this  rule  does 
not  hold  in  the  case  of  a  verdict  on  an  issue  directed 
out  of  Chancery,  because  it  is  not  usual  to  enter  up 
judgment  on  such  a  case ;"  but  that  objection  is  in 
substance  answered  by  a  statement  that  immediately 
follows,  that  **  the  decree  of  the  Court  of  Chancery  is 
a  proof  that  the  verdict  is  in  force."  But  when  no 
decree  has  been  made,  nay,  when  the  cause  is  sent 
down  to  a  new  trial  before  the  Court  determines  on 
a  decree,  the  verdict  ipso  facto  becomes  utterly  un- 
available for  any  purpose  of  evidence.  The  case  of 
Baker  v.  Hart  (i),  will  be  relied  on  as  showing  that 
the  first  verdict  may  be  given  in  evidence  on  the 
second  trial ;  but  the  registrar's  book  shows  that  the 
part  of  the  report  where  that  statement  appears  to  be 
made,  is  most  inaccurately  given.  .The  case^  as  it 
appears  on  reference  to  the  registrar's  book,  was  really 
this :  Admiral  Hosier  had,  as  it  was  said,  contracted 
a  marriage  with  a  common  prostitute.  He  left  a 
daughter  by  her,  of  the  name  of  Frances  Dean^  who 
married  Hart.  The  Admiral  died  in  1727,  and  it 
was  doubtful  who  was  his  real  heir,  even  supposing 
the  legitimacy  of  the  daughter  to  be  out  of  the  ques- 
tion. The  plaintiff  claimed  to  be  his  heir,  and  took 
possession  of  the  estate  immediately  afterwards.  Hart 
brought  ejectment,  and  in  that  action  recovered  a  ver- 
dict, and  obtained  judgment  in  a  suit  in  equity  at  that 
time  depending.  Then  proceedings  were  taken  in  the 
Ecclesiastical  Court,  for  the  purpose  of  determining 
the  right  to  the  personal  estate,  and  there  it  was 
decided  that  the  daughter  was  illegitimate,  and  that 
the  personal  estate  was  to  go   to   the  next  of  kin. 
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There  was  then  an  appeal  to  the  Delegates,  where  the 
judgment  was  formaUy  affirmed.    Nearly  twenty  years 
afterwards  Mrs.  Hart  died,  and  left  a  daughter,  and 
then  the  dispute  again  arose  as  to  the  title  both  to  the 
real  and  the  personal  estate.    Baker  filed  a  bill  against 
the  infant  daughter  of  Mrs.  Hart^  for  the  purpose  of 
having  this  question  finally  determined  by  the  trial  of 
certain  issues.    In  one  respect  the  statement  that  the 
first  verdict  was  given  in  evidence  is  correct,  but  it 
was  not  a  verdict  given  in  evidence  on  a  second  trial 
of  the  same  cause.     The  cause  was  a  new  cause,  and 
the  second  trial  took  place  nearly  twenty  years  after 
the  first,  and  the  first  verdict  was  no  doubt  taken  to 
supply  the  want  of  living  witnesses  at  the  second  trial. 
In  May  1746,  two  issues  were  directed  to  be  tried  in 
the  Court  of  Common  Pleas ;  and  the  first  was  whe- 
ther Frances  Dean^  late  the  wife  of  Robert  Hartj  and 
the  mother  of  the  defendant,  was  the  daughter  of 
Francis  Hosier^  esq.  deceased ;  and  secondly,  if  she 
was  not,  then  whether  Wm.  Baker  was  the  heir  of 
the  said  Francis  Hosier,  esq.;   and   it  was  further 
ordered  that  a  receiver  should  be  continued,  and  that 
costs  should  be  reserved  till  after  the  trial.     The  trial 
was  had  in  December^  and  a  verdict  was  found  de- 
claring that  she  was  the  daughter  and  heir  of  Francis 
Hosier,  esq.,  and  on  this  finding  there  was  an  appli- 
cation for  a  new  trial.     The  defendant,  Miss  Hart 
gave  the  former  verdict  in  evidence,  and  the  plaintiff 
£aA:6r  endeavoured  to  impeach  it  by  showing  that  it  had 
been  obtained  by  fraud  and  perjury.     Where  the  Lord 
Chancellor  is  represented  to  have  said  that  the  second 
depended  on  the  first  issue,  he  <iid  not  mean  that  the 
verdict  in  the  second  case  depended  on  that  in  the 
first,  but  that,  there  being  two  issues  directed  by  the 
Court,  the  second  of  which  must  be  negatived  if  the 
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18S9.       first  was  found  in  a  particular  mauner,  the  consequence 
J^TT^    '      was,  that  in  effect  one  of  them  would  decide  the  other. 
and  others    That  case,  therefore,  is  no  authority  for  the  part  of  the 
Malowe.     order  now  objected  to  in  the  present  decree. 

The  direction  giving  the  costs  of  the  first  trial  is 
clearly  wrong.  Here  is  a  case  where  the  statement 
and  evidence  put  forth  on  the  trial  of  an  issue  are 
directly  at  variance  with  the  statement  in  the  bill  in 
equity,  and  with  the  evidence  on  which  the  very  order 
to  try  that  issue  was  obtained.  It  is  impossible  to 
say,  that  in  such  a  case  the  party  appealing  against 
a  verdict  in  a  case  where  he  was  so  taken  by  surprise, 
is  bound  to  pay  the  costs.  Then,  again,  the  entries  of 
the  marriage  and  of  the  baptisms  of  the  children,  ought 
not  to  have  been  admitted  in  evidence.  The  conduct 
of  the  jury  here  is  sufficient  ground  to  require  the  ver- 
dict to  be  set  aside.  Hale  v.  Cove{k),  and  Dent  v.  The 
Hundred  of  Hertford  (I).  If  so,  then  the  rule  is  clear, 
that  there  must  be  a  new  trial  as  of  right,  and  the  party 
asking  it  is  not  to  be  subjected  to  the  payment  of  costs. 

The  Attorney  "General  and  Mr.  Jacob  (Mr.  Hall 
was  with  them),  for  the  Respondent: — The  real  objec- 
tion to  the  order  of  Lord  Plunket  is,  that  it  orders  a 
new  trial ;  for  as  to  the  conditions  on  which  that 
new  trial  is  granted,  they  are  correct  enough.  There 
would  have  been  no  pretence  whatever  on  which  to 
found  an  application  to  the  Court  for  a  new  trial,  but 
for  the  accidental  misrecoUection  of  dates.  Every 
presumption  is  in  favour  of  the  verdict.  If  the  mother 
had  meant  to  commit  a  fraud,  why  should  she  have 
selected  her  younger  son  as  the  legitimate  son,  and 
thus  have  bastardised  the  rest  ?  Her  having  done  so, 
shows  the  bona  fides  of  her  conduct.     There  is  no 

(k)  1  Str.  649^  (/)  2  Salk.  645. 
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reasonable    doubt    on    the    evidence    that   Richard       1839. 
Malone^  the  father  of  the  Appellant,  was  a  Roman*     o'Conhor 
catholic,  nor  is  there  any  that  the  entry  of  the  mar-     ^^^  ^^^^ 
riage  is  in  the  handwriting  of  Smithy  the  officiating     Malome. 
priest  of  the  chapel  at  which  the  marriage  was  cele- 
brated.    The  date  of  the  entry  is  the  only  thing  in 
doubt ;    but  that  doubt  extends  no  further  than  to 
the  date. — [The  Lord  Cliancellor :  The  mistake  in  the 
date  of  the  entrj^  is  a  mistake  not  only  of  one  person 
but  of  all  the  persons  represented  to  have  been  present 
at  the  marriage.] — ^The  marriage  took  place,  but  it 
was  irregularly   entered.      The    evidence   admitted 
here  was  properly  admitted.     The  entry  of  the  mar- 
riage was   admissible,  first,  because  it   is  an  entry 
made  in  a  proceeding  in   a   church,   by   a   person 
entitled  to  make  it,  and  as  such  will  be  recognized  by 
the  English  church ;  and   next,  because  it  was  an 
act  done  by  a  person  in  the  ordinary  discharge  of  his 
duty.     There  is  a  class  of  cases  where  entries  made  by 
a  man  may  be  read  after  his  death,  if  such  entries 
were  made  in  the  discharge  of  an  ordinary  duty. 
These  cases  are  all  collected  in  Phillips  on  Evidence  (m), 
where  it  is  said,  "according  to  the  observations  of 
several  Judges  on  different  occasions,  entries  made  by 
a  man  in  the  discharge  of  his  duty,  and  contempo- 
raneous or  nearly  so  with  the  thing  done,  may  be 
read  in  evidence  after  his  death."     Doe  d.  Patteshall 
v.  Turford  (n)  is  a  direct  authority  for  that  proposi- 
tion, and  that  case  was  expressly  confirmed  in  Poole 
V.  Dicas  (o).      The  registry  of  baptism  tendered  in 
the  present  case  was  made  by  an  authorised  person  in 
the  discharge  of  his  duty,  and  is  therefore  admissible 
in  evidence.     In  the  Equiry  Courts,  which  in  this 

(m)  Vol.  1,  p.  332.  (0)   I    Bing.   N.   C.   64^;    1 

(fi)  3  Barn.  &  Ad.  8yo.  Hodg.  162  ;   1  Scott,  (>qo. 
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1 830.  respect  differ  from  the  Common  Law  Courts,  the  weight 
^^  '  of  the  evidence  must  be  considered;  and  therefore 
and  others  though  evidence  has  been  improperly  admitted,  that  is 
Ma^vb.  ^^  ground  for  a  new  trial,  for  the  weight  of  that  evidence 
must  be  taken  into  account  by  the  Court  which  has  to 
decide  upon  it.  Boodle  v.  Blundell  {p\  and  Hampson  v. 
Hampson  (q).  As  to  the  ground  of  surprise,  that  alone 
is  not  a  sufficient  reason  for  a  new  trial.  In  MaddocK% 
Chancery  Practice  (r)  it  is  said,  "  The  Court  will  not 
grant  a  new  trial  on  a  suggestion  that  the  party  was 
not  apprised  of  a  particular  evidence,  and  therefore 
not  prepared  to  give  an  answer ;  for  on  finding  such 
evidence  brought  forward,  it  was  in  his  power  to  be 
nonsuited,  and  then  he  might  have  come  back  to  the 
Court  for  new  directions,  and  another  issue  at  law 
would  have  been  directed  notwithstanding  the  non- 
suit ;"  and  Richards  v.  Symes  {$)  is  referred  to.  Then 
as  to  the  question  whether  the  Court  had  the  power 
to  direct  that  the  verdict  on  the  first  trial  should  be 
given  in  evidence  on  the  second :  it  is  clear  that  this 
direction  was  proper  and  according  to  the  usual  course 
of  practice  wherever  such  an  order  is  deemed  to  be 
necessary.  The  general  powers  of  the  Court  in 
granting  new  trials  are  thus  stated  in  Maddock'%  Prac- 
tice (<)  :  ^*  The  Chancellor  may  go  further  in  direct- 
ing a  new  trial  than  the  Courts  of  Law  can ;  for  if  a 
verdict  is  not  against  the  evidence  a  Court  of  Law 
cannot  grant  a  new  trial,  but  a  Court  of  Equity  will, 
in  order  to  have  justice  done,  for  the  verdict  must  be 
such  as  will  satisfy  the  conscience  of  the  Court.  If, 
therefore,  new  evidence  be  discovered  after  the  trial, 
a  new  trial  will  be  ordered ;"  and  Faulconberg  v. 

(p)  19  Ves.  494  S.  ($)  a  Atk.  319. 

(q)  3  Vcs.  &  B.  41.  (/)  Vol.  a,  p.  481. 

(r)  Vol.  a,  p.  481. 
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Pierce  (u),  and  Stace  v.  Mahhot  (x),  are  referred  to  as 
authorities.  Then,  such  being  the  object  of  the  Court, 
may  it  not  direct  the  first  verdict  to  be  given  in 
evidence  to  assist  the  minds  of  the  jury.  In  this 
case  the  inheritance  would  be  bound  by  the  decision. 
Now  Lord  Hardwicke  and  other  authorities  have 
repeatedly  declared,  that  where  the  value  of  the  pro- 
perty was  great,  and  the  inheritance  would  be  bound 
by  the  verdict,  a  Court  of  Equity  would  not  act  on 
one  verdict,  though  it  might  be  in  itself  satis&ctory. 
Suppose,  then,  a  new  trial  granted,  would  not  a  ver- 
dict which  the  Judge  who  tried  the  cause  approved 
of,  and  the  Judge  in  equity  thought  right,  be  wrongly 
set  aside  without  being  shown  in  evidence  before  the 
second  jury  ?  But  this  course  is  pursued  even  at  law. 
In  cross  ejectments  a  former  verdict  between  the 
same  parties  may  be  given  in  evidence,  and  though 
the  Judge  would  tell  the  jury  that  it  was  not  conclu- 
sive, he  would  also  say  that  great  weight  ought  to  be 
given  to  it.  Here  there  could  not  be  an  ejectment, 
for  there  is  an  intervening  trust  estate,  but  then  the 
party  is  entitled  to  the  same  rights  as  if  there  was  an 
ejectment.  There  are  many  cases  in  which  Courts  of 
Equity  have  permitted  a  first  verdict  to  be  given  in 
evidence  on  a  second  trial.  Lord  Hardwicke  stated 
the  practice  in  express  terms.  The  account  read  by 
the  other  side,  of  the  case  of  Baker  v.  Hart^  does  not 
contradict  the  reports  in  Atkins  and  Vesey  on  that 
point  He  did  not  mean  what  is  now  contended  for ; 
he  did  not  set  aside  the  first  verdict,  and  his  reason 
for  not  setting  it  aside  was,  that  it  should  be  presented 
to  the  notice  of  the  jury  on  the  second  trial. — [The 
Ijord  Chancellor :  In  modem  practice,  when  a  new 
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1839.  trial  of  an  issue  is  glinted,  the  first  verdict  is  not  set 
o'CoBMo*  aside;  so  that,  according  to  your  argument,  the  party 
and  otherf  getting  a  ucw  trial  in  any  issue  whatever,  would  have 
Malobe,  the  right  of  giving  the  first  verdict  in  evidence.]  — 
It  is  clear  that  it  may  be  given  in  evidence  where  the 
application  to  set  it  aside  has  been  rejected.  In  Baker 
V,  Hart^  Lord  Hardwicke  says  (y),  "  The  application 
here  is  not  to  set  aside  the  former  verdict,  and  in 
doubtful  questions  relating  to  inheritance,  a  Court  of 
Equity  frequently  grants  a  new  trial  without  setting 
aside  the  former  verdict,  which  is  of  great  conse- 
quence to  the  parties,  for  then  it  may  be  given  in 
evidence,  though  not  conclusive,  either  party  being 
at  libery  to  show  on  what  grounds  it  was  obtained ; 
but  Courts  of  Law,  in  that  case,  always  set  the  former 
verdict  aside/*  Here  the  rule  of  the  Courts  of  Equity 
is  most  distinctly  stated,  and  there  has  not  been  any 
case  since  then  to  shake  the  authority  of  what  Lord 
Hardtmcke  then  laid  down.  In  the  books  of  practice, 
Hewlett  (z)  wnd  Maddock(a)^  this  case  is  distinctly 
adopted  as  showing  the  course  pursued  by  the  Court 
on  such  occasions.  In  Ireland  this  practice  has  been 
adopted  and  acted  on.  In  1786,  in  a  case  of  New- 
borough  v.  Burrowes^  an  order  was  made  in  the  Irish 
Court  of  Chancery  to  set  aside  a  verdict  absolutely ; 
but  on  a  subsequent  day  that  order  was  amended  by 
inserting  the  words  "  without  prejudice  to  the  de- 
fendants giving  in  evidence,  between  such  of  them 
as  between  whom  a  verdict  has  been  had,  such  ver- 
dict, as  by  law  they  may ;"  which  expressions  show 
that  giving  a  former  verdict  in  evidence  was  an  esta- 
blished practice.  In  1808,  in  an  order  made  by  the 
Master  of  the  Rolls,  in  a  case  of  Harrison  v.  Comytij  it 


(y)  1  Ves.  28.  («)  p.  576. 

(a)  Vol.  a,  p.  481. 


^ 


CASES  I^^  THE  HOUSE  OF  LORDS.  687 

IS  said,  "  Whereas,  &c.,  it  is  ordered  that  a  new  trial        i839 
shall  be  had  on  the  terms  of  the  plaintiff  paying  the     ^^ 
costs  of  the  last  trial ;  and  it  is  further  ordered,  that     and  others 
the  defendant  be,  and  he  is  hereby  at  liberty  to  give     Malome. 
the  verdict  in  evidence  on  the  new  trial."     It  is  in- 
correctly supposed  that  a  verdict  is  not  capable  of 
being  given  in   evidence  without  a  judgment.     In 
Montgomerie  v.  Clarke  {Jb)^  after  speaking  of  a  verdict 
at  common  law  not  being  evidence  without  proof  of 
judgment  thereon,  it  is  said,  "  but  this  rule  does  not 
hold  in  the  case  of  a  verdict  on  an  issue  directed  out 
of  Chancery,  because  it  is  not  usual  to  enter  up  judg- 
ment in  such  case."     Whately  v.  Manheim  (c)  is  to 
the  same  effect.     Here,  however;  that  question  does 
not  arise;  for  in  this  case  there  is  a  distinct  order 
that  the  former  verdict  shall  be  given  in  evidence, 
and  the  power  of  an  equity  Judge  to  direct  the  admis- 
sion of  evidence  not  receivable  at  law  is  constantly 
recognized  in  our  Courts.     Then,  again,  though  the 
order  here  may  not  in  all  respects  be  conformable  to 
the  English  practice,  it  is  conformable  to  the  practice 
in  the  Irish  Courts  of  Equity,  and  by  that  practice 
alone  is  its  validity  to  be  tried.     It  would  be  unjust 
to  try  this  order  by  the  rules  of  English  practice, 
which  are  in  many  important  respects,  such  as  the 
framing  of  the  order  for  the  issue  and  the  mode  of 
becoming  acquainted  with  the  result  of  the  trial, 
entirely  different  from  those  adopted  in  Ireland.    The 
forms  of  motions,  too,  for  new  trials  in  issues  are 
essentially  different  in  the  two  countries.     In  Ireland 
the  form  is  to  move  to  set  aside  the  verdict ;  in  this 
country  nothing  is  said  about  the  verdict,  the  motion 
simply  being  that  there  should  be  a  new  trial.     On 

(6)  Bull,  N.  P.  234.  (c)  2  Esp.  608. 
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the  whole,  therefore,  it  is  clear  that  the  order  here 
is  justified  by  the  Irish  practice*  and  must,  conse* 
quently,  be  supported.  And  at  all  events,  it  is  plain 
that  if  the  Appellants,  who  have  no  interest  in  the 
estate,  are  to  have  a  new  trial,  it  must  be  on  payment 
of  costs,  since  there  is  nothing  to  impeach  the  hones^ 
of  the  verdict. 

Mr.  Pembertan  replied. 

The  Lord  Chancellor :— This  is  a  case  of  the  great- 
est importance.     In  the  case  itself  the  opinion  formed 
in  the  Court  below  is  that  of  a  very  eminent  person, 
and  therefore  requires  to  be  carefully  considered.     In 
the  course  of  this  discussion  we  have  been  informed 
that  the  practice  in  Ireland  relative  to  the  trial  of 
issues  is  entirely  inconsistent  with  the  practice  in 
England.     There  is  no  reason  why  the  practice  in 
this  respect  should  be  different  in  the  two  countries. 
There  is  at  present  great  difficulty  in  explaining  the 
case  of  Baker  v.  Hart.     I  have  directed  a  search  to 
be  made  from  1750  backwards,  in  order  to  see  whe- 
ther the  expressions  used  in  that  case  are  supported 
by  the  forms  of  orders  for  new  trials  in  issues  out  of 
Chancery.     That  search  is  not  yet  completed,  but  as 
far  as  it  has  gone,  no  instance  has  been  found  of  set- 
ting aside  a  verdict  or  of  allowing  a  first  verdict  to 
be  given  in  evidence  on  a  new  trial.     Indeed  the 
expression  of  setting  aside  a  verdict,  when  used  with 
respect  to  an  issue  from  Chancery,  seems  to  me  to  be 
very  incorrect  and  inconsistent  with  the  practice  of 
the  Court.    In  Equity  nothing  is  done  upon  a  verdict 
as  such,  it  is  merely  obtained  to  give  information  to 
the  Court  on  which  the  Court  may  act.    It  is  differ- 
ent at  Law,  where  it  *is  necessary  to  set  aside  a  verdict 
before  proceeding  to  a  new  trial.     I  believe  that  be- 
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fore  your  Lordships'  attention  is  again  called  to  Hart 
V.  Baker f  I  shall  be  able  to  furnish  your  Lordships 
with  something  which  passed  in  that  case  beyond 
what  appears  on  the  face  of  the  printed  reports.  It 
is  necessary  that  the  House  should  have  all  possible 
information  on  this  subject. 

Judgment  postponed. 
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The  Lord  Chancellor: — In  this  case,  my  Lords, 
three  points  have  been  raised  on  the  propriety  of  some 
of  the  directions  given  by  the  Lord  Chancellor  of  /re- 
land  on  a  direction  for  the  new  trial  of  an  issue.  The 
order  directed  that  the  former  verdict  should  be  given 
in  evidence  on  the  second  trial ;  it  also  directed  the 
Appellants  to  pay  the  costs  of  the  previous  trial,  and 
further,  it  directed  that  the  new  trial  should  take  place 
in  a  county  other  than  that  in  which  the  first  trial 
had  been  had. 

The  first  question,  therefore,  for  your  Lordships  to 
consider  is,  whether  the  direction  as  to  the  verdict  in 
the  first  trial  being  given  in  evidence  on  the  second, 
is  one  which  can  be  supported.  It  certainly  struck 
me,  when  I  first  heard  it  stated,  as  a  somewhat  singular 
direction,  and  I  do  not  recollect  any  former  instance 
of  such  a  direction  having  been  given.  Nor  did  I 
recollect  ever  seeing  an  order  for  a  new  trial,  in  which 
the  verdict  on  the  first  trial  was  even  noticed.  I 
therefore  directed  searches  to  be  made  among  the  re- 
cords of  the  Court  of  Chancery,  and,  with  one  excep- 
tion, there  is  no  instance  in  which,  in  an  order  for  a 
new  trial,  the  verdict  given  on  the  first  trial  has  been 
even  noticed.  To  that  instance  I  shall  presently  call 
your  Lordships'  attention.  The  reason  for  this  omis- 
sion to  notice  the  former  verdict  is  obvious.     In  a 
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Court  of  Law  the  verdict  is  a  necessary  part  of  the 
proceedings  in  a  cause  ;  it  is  indeed  the  foundation  of 
the  judgment  of  the  Court.  If,  therefore,  the  verdict 
which  has  been  obtained  is  not  such  a  verdict  as,  in  the 
opinion  of  the  Court,  can  properly  be  the  foundation 
of  a  judgment,  the  Court  necessarily  requires  the  case 
to  be  tried  a  second  time,  and  the  first  verdict  is  as 
of  course,  and  by  the  very  nature  of  the  proceed- 
ings, ordered  to  be  set  aside.  At  Law  the  subsequent 
proceedings  are  founded  on  the  verdict,  but  in  Equity, 
when  an  issue  has  been  directed,  there  are  no  pro- 
ceedings on  the  verdict  itself.  The  object  of  having 
the  trial  is  merely  to  satisfy  the  Court  as  to  the  facts 
in  dispute  between  the  parties.  If,  therefore,  the 
Court  of  Equity  is  not  satisfied  as  to  these  facts,  all 
that  is  done  is,  that  the  Court  directs  a  new  trial  with 
a  view  to  obtain  more  satisfactory  information  on 
those  facts  before  applying  to  them  the  principles  that 
must  decide  the  matter  in  a  Court  of  Equity.  In  this 
case  it  was  said  that  the  new  trial  was  granted,  not  on 
the  ground  of  anything  unsatisfactory  on  the  first 
trial,  but  because  as  at  Law,  the  matter  relating  to  the 
inheritance  of  an  estate,  the  parties  would  have  had 
the  right  to  try  the  question  in  more  shapes  than  one, 
the  Lord  Chancellor  thought  fit  to  give  them  some- 
thing of  the  same  privilege  in  Equity.  Two  eases, 
both  before  myself,  one  at  the  Rolls  and  one  in  the 
Court  of  Chancery,  were  referred  to  as  justifying  this 
mode  of  proceeding.  They  were  the  cases  of  Locke  v. 
Colman  (d)  and  Mudd  v.  Suckennore  (Rolls  1836). 
The  circumstances  of  the  latter  case  did  not  resemble 
those  of  the  present,  although  the  principle  involved 
was  much  the  same,  for  that  was  not  the  case  of  an 
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issue  directed  by  the  Court  for  its  own  information,  but  i  ^9. 
one  in  which  the  Court  suspended  the  proceedings  in  qConmoh 
the  cause,  and  gave  the  parties  leave  to  bring  an  a°<*  «i*»e" 
ejectment.  The  question  there  was,  whether  the  eject-  Malunb. 
ment  having  been  once  tried,  the  matter  in  dispute 
being  the  inheritance  of  an  estate,  the  Court  should 
proceed  to  an  adjudication  without  giving  the  parties 
the  benefit  of  another  trial.  I  observe  that  in  my 
note  of  the  judgment  in  that  case,  I  drew  the  very 
distinction  which  I  have  now  presented  to  your  Lord- 
ships' attention. — [His  Lordship  here  read  the  observ- 
ations made  in  that  case :  ^'  The  distinction  between 
the  cases  in  which  the  Court  directs  an  issue,  and 
those  in  which  it  gives  the  plaintiflf  an  opportunity  of 
establishing  his  title  at  law,  is  most  important  to  be 
attended  to.  In  the  first  the  object  is  to  ascertain  the 
facts  by  which  the  Court  is  to  be  guided  in  the  exer- 
cise of  its  equitable  jurisdiction,  and  therefore  neces- 
sarily takes  on  itself  cognizance  of  the  evidence  at 
the  trial,  and  grants  or  refuses  a  new  trial  without 
regard  to  those  rules  which  guide  a  Court  of  Law  upon 
this  subject.  In  the  other  it  only  suspends  its  pro- 
ceedings till  the  right  is  settled  at  law,  and  being 
so  settled,  it  acts  upon  that  without  regard  to  the 
evidence  upon  which  such  right  has  been  established, 
or  inquiring  whether  it  was  properly  established  or 
not."] — ^The  cases  of  an  ejectment  brought  with  per- 
mission of  the  Court,  and  of  an  issue  directed  by  the 
Court,  are  not  therefore  analogous  in  their  nature, 
and  are  not  governed  by  the  same  rules  of  proceeding. 
In  Locke  v.  Colman  there  was  a  question  of  right  to 
be  ascertained  depending  on  the  custom  of  a  very 
extensive  manor,  and  there,  although  there  was  no 
objection  to  the  first  trial,  I  thought  it  right  that  there 
should  be  an  opportunity  of  again  investigating  the 
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circumstances  on  which  the  right  of  the  party  de- 
pended. Bat  I  do  not  think  that  that  case  at  all  ap- 
plies to  the  present.  I  shall  not  go  into  the  circum- 
stances of  the  present  case,  because  it  is  to  be  tried 
again,  but  I  think  that  there  was  enough  in  the  cir- 
cumstances attending  the  first  trial  to  make  it  the 
duty  of  the  Court  not  to  act  on  that  verdict.  The 
party  claiming  as  heir  had,  in  the  Equity  cause,  relied 
on  a  marriage  between  his  parents,  stated  to  have 
taken  place  in  January  1801.  That  was  the  case  he 
made  in  the  pleadings ;  that  was  the  case  which  he 
presented  by  witnesses.  It  was  then  found  by  the  par^ 
opposed  to  the  present  claimant  that,  in  the  month  of 
July  1801,  another  child  named  Anthony  had  heta 
bom  and  baptised  in  Lancashire^  so  that  if  the  mar- 
riage had  taken  place  in  1801,  there  was  a  legitimate 
brother  of  the  claimant,  older  than  the  claimant,  and 
therefore  better  entitled  than  he  to  set  up  a  claim  as 
heir.  That  feet  seems  to  have  been  brought  to  the  notice 
of  the  claimant,  and  yet  the  marriage  of  1801  was  still 
alleged  in  the  publication  of  the  evidence. 

The  issue  was  directed  on  this  evidence ;  but  when 
the  parties  came  down  to  trial,  a  marriage  oi  January 
1802  was  set  up^  and  all  the  witnesses  called  deposed 
to  the  marriage  as  of  that  date,  a  date  which  of  course 
displaced  Anthony  as  the  eldest  legitimate  heir,  and 
gave  that  title  to  his  brother,  the  present  claimant 
I  shall  abstain  from  saying  anything  which  can  lead 
to  the  supposition  that  I  have  formed  any  opinion  at 
present  on  the  case.  But  it  cannot  be  doubted  that 
the  parties  who  went  to  meet  the  case  of  a  marriage 
in  January  1801,  were  taken  by  surprise  by  the  new 
date  assigned  to  the  marriage,  and  ought  not  to  be 
conclusively  bound  by  the  result  under  such  circum- 
stances.   The  party  resisting  the  claim,  and  believing 
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that  the  evidence  on  the  other  side  would  be  directed 
to  prove  a  marriage  in  January  1801,  would  in  all 
probability  go  with  evidence  to  show  the  birth  of 
Anthony  in  July  1801,  and  on  that  evidence  would 
be  entitled  to  a  verdict,  for  the  claim  of  the  pre- 
sent claimant  as  heir  would  be  thereby  completely 
defeated. 

This  change  of  date  may  have  arisen  from  mis- 
apprehension and  mistake ;  but  it  is  clear  that  under 
such  circumstances  the  trial  was  not  one  calculated  to 
decide  the  real  question  at  issue  between  these  parties. 
I  am  therefore  of  opinion  that  the  Court  below  was 
fully  justified  in  granting  a  new  trial.  The  ground 
of  granting  that  new  trial  is,  to  try  over  again  that 
which,  from  misapprehension  perhaps,  could  not 
fairly  be  tried  in  the  first  instance. 

We  come  then  to  the  point  regarding  the  direction 
in  the  order,  that  the  verdict  in  the  first  trial  shall  be 
given  in  evidence  on  the  second ;  and  the  first  ques- 
tion that  presents  itself  is,  why  is  that  verdict  which 
has  been  obtained  under  such  circumstances  to  be 
used  upon  the  new  trial  ?  If  the  case  goes  down  for 
a  new  trial,  with  such  a  direction  made  by  the  Lord 
Chancellor  of  Ireland^  may  it  not  be  taken  by  the 
jury  as  a  proof  that  the  Lord  Chancellor  is  satisfied 
with  the  first  verdict,  and  may  not  the  jury  look  on 
it  as  a  direction  from  him  that  the  same  verdict  should 
again  be  returned  ?  A  belief  that  the  Lord  Chancellor 
was  satisfied  with  the  first  verdict  would  no  doubt 
make  a  great  impression  on  the  minds  of  the  jury, 
and  unless  there  was  some  very  important  variation 
in  the  evidence,  they  might  feel  themselves  bound  to 
be  likewise  satisfied,  and  to  find  the  same  verdict  as 
before.  But  if  the  Lord  Chancellor  was  satisfied  with 
the  first  verdict,  why  should  he  send  the  case  back 
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again  to  a  jury,  or  why  should  lie  in  terms  direct  the 
jury  to  take  notice  of  that  verdict,  when  by  granting 
a  new  trial  he  has  in  substance  declared  that  he  him- 
self does  not  think  proper  to  give  credit  to  it,  at  least 
to  the  extent  of  founding  his  adjudication  as  to  the 
rights  of  the  parties  upon  iti  No  instance  of  a  similar 
direction  has  been  produced  in  any  other  case.  If 
the  first  verdict  is  evidence  without  such  a  direction, 
then  the  direction  is  improper,  as  giving  to  legal 
evidence  a  weight  which  otherwise  might  not  belong 
to  it.  If  it  is  not  legal  evidence,  then  the  direction 
is  an  order  to  the  jury  to  take  into  consideration,  in 
trying  rights  between  parties,  that  which  does  not 
amount  to  legitimate  evidence.  I  have  not,  from  the 
beginning  to  the  end  of  the  argument,  entertained  any 
doubt  that  the  order  directing  the  new  trial  ought  not 
to  contain  the  direction  that  the  first  verdict  should 
be  used  upon  the  second  trial.  But  that  raises 
another  point,  in  itself  perhaps  not  very  important  in 
this  case,  but  important  as  showing  the  existence  of 
a  considerable  variance  between  the  practice  of  the 
Courts  of  Equity  in  this  country  and  in  Ireland. 
The  practice  in  Ireland  seems  to  be,  that  on  directing 
a  new  trial,  the  first  verdict  is  set  aside.  I  must 
observe,  that  that  appears  to  me  an  erroneous  pro- 
ceeding. I  have  caused  an  examination  to  be  made 
into  the  cases  in  this  country,  and  that  examination 
has  been  carried  back  to  the  extent  of  two  centuries, 
and  during  all  that  time  I  cannot  find  more  than  one 
instance  of  such  a  proceeding.  And  even  with  regard 
to  that  case,  there  is  quite  sufficient  in  the  circum- 
stances attending  it  to  explain  how  such  a  provision 
came  to  be  introduced  into  that  order.  The  case  is 
that  of  Harcourt  v.  OreswelU  decided  in  1723.  The 
order  itself  is  not  given,  but  the  Lord  Chancellor^  in 
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giving  judgment,  used  expressions  to  this  eflTect: — 
'*  To  set  aside  the  judgment,  as  being  against  evi« 
dence,  or  for  excessive  damages ;  for  the  trial  being 
directed  to  satisfy  the  conscience  of  the  Court,  and 
there  appearing  to  have  been  means  used  to  influence 
the  jury,  the  conscience  of  the   Court  cannot  be 
satisfied  with  the  verdict:   therefore,  set  aside  the 
verdict,  and  proceed  to  a  new  trial,  and  commit  the 
party  who  is  found  guilty  of  tampering  with  the  jury." 
That  case,  and  another  to  which  I  shall  presently 
refer  your  Lordships,  before  Lord  HardwicAej  namely. 
Baker  v.  Hart  (e\  are  the  only  cases  at  all  opposed 
to  the  existing  practice  of  not  setting  aside  a  verdict 
on  granting  a  new  trial  in  a  Court  of  Equity.     The 
case  of  Baker  v.  Hart  is  but  imperfectly  reported 
in  Atkyns ;  but  I  have  obtained  from  the  registrar's 
book  a  full  note  of  the  proceedings,  and  of  the  order, 
and  in  that  case  too  there  are  circumstances  which 
fully  explain  some  expressions  of  Lord  Hardtmcke, 
not  quite  intelligible  on  the  face  of  the   report  in 
Atkyns.     An  ejectment  had  been  brought  there,  and 
the  question  turned  on  the  date  of  the  supposed  mar- 
riage of  the  parents  of  the  claimant.     A  bill,  on  which 
the  same  question  was  raised,  was  afterwards  filed, 
and   two  issues  were  directed:    first,  whether  the 
daughter  of  the  supposed  husband  and  wife  was  the 
heir  of  the  father ;  and,  secondly,  whether  the  other 
party  claiming  was  the  heir  of  the  father.     The  jury, 
at  the  trial,  found  that  the  daughter  was  the  heir  of 
the  father.     She  would,  on  that  finding,  necessarily 
stand  first  in  title  to  the  estate.     The  case  was  three 
times  tried,  and  there  were  three  verdicts ;  the  verdict 
in  ejectment,  and  the  two  verdicts  in  these  issues.     In 
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that  case,  Lord  HardivickelexpTessed  himself  in  these 
words : — "  Where  it  is  a  matter  of  inheritance,  the 
Court,  without  setting  aside  the  verdict,  for  the  more 
solemn  determination  in  some  cases  directs  a  second 
trial ;  and  if  the  Court  direct  such  second  trial  with- 
out setting  aside  the  former  verdict,  then  that  verdict 
may  be  given  in  evidence,  and  will  have  its  weight 
with  the  jury.  And  therefore  it  is  a  very  material 
difference  to  the  parties ;  because,  if  I  was  to  direct  a 
trial  on  my  setting  aside  the  first  verdict,  the  defend* 
ant  would  lose  the  benefit  of  urging  at  the  second  trial 
the  first  verdict  in  his  favour."  His  Lordship  is  made 
to  say  that  it  had  been  stated  by  the  Judge  who  tried 
the  issues,  that  a  jury  had  been  very  much  influenced 
by  the  verdict  in  the  first  trial.  The  expressions 
attributed  to  Lord  Hardtvicke  seem  to  assume  that  it 
was  a  practice  of  the  Court  of  Chancery  to  set  aside 
a  former  verdict,  when  granting  an  application  for  a 
new  trial :  yet,  with  the  single  exception  of  the  case 
to  which  I  have  referred,  no  such  instance  has  been 
found.  I  cannot,  therefore,  consider  it  as  the  esta- 
blished practice  of  the  Court.  It  is  not,  however, 
necessary  to  inquire  how  the  expressions  employed 
by  Lord  Hardtmcke  are  to  be  explained.  I  am  satis- 
fied that  the  impression  I  at  first  entertained  is  cor- 
rect, and  that  it  is  not  the  practice  of  the  Court,  in 
directing  a  new  trial,  to  take  any  notice  of  a  former 
verdict.  In  the  language  quoted.  Lord  HardwicAe 
seems  to  assume  that  if  there  is  nothing  said  about 
the  matter,  the  former  verdict  may  be  given  in  evi- 
dence on  the  second  trial.  I  cannot  think  that  he 
could  so  have  expressed  himself  It  is  a  well-known 
rule  of  law,  that  a  verdict  without  a  judgment  is  no 
evidence  at  all;  the  reason  being  that  there  is  nothing 
to  show  that  such  verdict  may  not  have  been  set 
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aside,  or  may  not  have  been  acted  on  by  the  Court.        i839. 
Now  there  can  be  no  judgment  obtained  on  a  verdict    ^^^^^ 
given  on  an  issue  directed  by  the  Court  of  Chancery,     and  others 
An  order  in  equity,  adopting  and  acting  on  the  ver-     Malone. 
diet,  would  in  that  respect  have  the  same  effect  as  a 
judgment  on  a  verdict  in  the  ordinary  course  of  pro- 
ceedings at  law.     But  where  a  Court  of  Equity,  for 
any  reasons  which  it  thinks  proper,  chooses  to  send 
the  issue  to  a  new  trial,  I  think  that  the  mere  verdict 
would  not  be  evidence  on  the  second  trial  of  the  issue ; 
and  if  brought  to  the  knowledge  of  the  jury,  I  ap- 
prehend that   the  Judge  would   direct  the  jury  to 
pay  no  attention  to  a  verdict  wliich  the  Court  had 
thought  proper  to  disregard.     The  expressions,  there- 
fore, attributed   to  Lord  Hardtmcke^   appear  to  me 
quite  unintelligible  with  reference  to  the  known  prac- 
tice of  Courts  of  Equity. 

Seeing  that  the  practice  of  the  Courts  of  Equity  in 
Ireland  J  as  exhibited  in  this  case,  is  different  from 
that  which  exists  in  the  Courts  of  Equity  in  England^ 
I  have  thought  it  right  thus  fully  to  call  your  Lord- 
ships' attention  to  the  matter,  in  the  hope  that  the 
Courts  of  Equity  in  Ireland  may  think  it  expedient 
to  adopt  a  course  of  practice  which  has  always  pre- 
vailed, and  does  now  prevail  in  the  Courts  of  this 
country. 

I  now  propose  to  your  Lordships  to  reverse  the 
order  of  the  Lord  Chancellor  of  Ireland^  so  far  as 
that  order  directs  the  setting  aside  the  first  verdict, 
and  giving  the  first  verdict  in  evidence  upon  the 
second  trial ;  and  to  leave  the  order  as  a  simple  direc- 
tion that  the  parties  shall  proceed  to  a  new  trial. 

Then  we  come  to  that  part  of  the  order  which 
relates  to  the  payment  of  costs.  The  order  directs 
that  the  parties  applying  for  a  new  trial  shall  pay  the 
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costs.  I  am  not  surprised  at  this  part  of  the  ordery 
considering  the  opinion  which  Lord  Plunket  seems 
to  have  entertained  of  the  case.  The  object  of  the 
order  is  in  substance  to  indemnify  the  Respondent 
against  the  costs  of  the  trial.  That  assumes  that 
there  is  no  objection  to  the  former  trial,  and  that  the 
party  applying  for  the  new  trial  has  no  ground  of 
complaint  against  the  conduct  of  the  parties  on  the 
other  side.  But  without  expressing  any  opinion  as 
to  the  probable  result  of  the  second  trial,  I  must  say, 
that  looking  at  the  conduct  of  the  Respondent  on  the 
first  trial,  there  was  no  chance  for  the  Appellants 
then  to  obtain  by  verdict  a  fair  decision  on  the 
question  submitted  to  the  jury.  Differing,  therefore, 
as  I  do  from  the  Lard  Chancellor  of  Ireland  as  to  the 
conduct  of  these  parties,  I  differ  from  him  as  to  the 
propriety  of  this  direction  as  to  costs.  In  my  opinion 
the  costs  of  the  trial  ought  to  be  reserved,  and  the 
Court  will  best  see  how  to  dispose  of  the  costs  when 
it  is  satisfied  as  to  what  are  the  rights  of  the  parties. 
There  remains  then  to  be  considered  the  complaint 
of  the  Appellants  as  to  the  conduct  of  the  jury  in 
applauding  the  speech  of  the  counsel  for  the  claimant ; 
on  which  complaint  is  founded  the  demand  for  a 
change  of  venue,  so  that  the  trial  may  not  again  take 
place  in  Dublin.  That  applause  is  the  only  ground 
on  which  this  part  of  the  application  is  rested.  On 
the  one  side,  it  is  said  that  the  applause  showed  the 
sympathy  of  the  jury  with  one  of  the  parties  whose 
rights  were  then  under  discussion ;  on  the  other,  it  is 
attributed  to  mere  admiration  of  the  eloquence  of  the 
learned  counsel.  Neither  the  one  nor  the  other  of 
these  causes  would  be  a  justification  to  the  jury  for  this 
manifestation  of  feeling ;  but  still  the  manifestation 
itself  does  not  seem  to  me  to  afford  a  sufficient  ground 
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for  withdrawing  from  a  jury  of  the  county  of  Dublifij       1839. 
the  trial  of  this  que^  ion  on  a  claim  arising  within    q'Covk 
that  county.     I  shall  i-ot,  therefore,  propose  to  the    andothere 
House  to  alter  the  venue,  or  to  direct  that  the  trial     Malon*. 
shall  take  place  in  a  different  xounty. 

The  result  therefore  is,  that,  with  your  Lordships' 
concurrence,  I  should  propose  to  vary  the  order  so  as 
to  direct  a  new  trial,  reserving  the  costs,  and  striking 
out  that  part  of  the  order  which  directs  the  first  ver- 
dict to  be  given  in  evidence  on  the  second  trial. 

The  following  order  was  afterwards  entered  on  the 
Journals  of  the  House : 

"  That  the  said  order  of  the  Court  of  Chancery  in 
Ireland^  of  the  19th  of  Fehmary  1838,  in  part  com- 
plained of  in  the  said  appeal,  be  varied  by  omitting 
so  much  thereof  as  directs  that  the  plaintiff  be  at 
liberty  on  such  new  trial  to  give  the  fonfter  verdict 
in  evidence,  and  that  the  defendants  {Alicia  O^Con- 
nor  J  ^c),  the  trustees,  do  pay  the  costs  of  the  former 
trial ;  and  that,  subject  to  such  variation,  the  said 
order  be  hereby  affirmed.  And  it  is  further  ordered, 
that  the  question  of  the  costs  of  such  former  trial  be 
reserved  till  after  the  new  trial  directed  by  the  said 
order  shall  have  been  had/* 

Lords'  Journals,  1839,  p.  347. 
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March  1. 5.  6. 

FROM   THE   COURT   OF   SESSION. 

1839. 

July  16.      WiLUAM  DuNLOP  and  Others     -     -     -  Appellants. 
George  Anthony  Lambert  and  Others,  Respondents. 

Action  on  the   Though,  generally  speaking,  where  there  is  a  dehvery  to  a 
PartiA  to.        carrier  to  deliver  to  a  consignee,  the  latter  is  the  proper 
Carritr.  person  to  bring  the  action  against  the  carrier,  yet  if  the 

*7jwy.  consignor  make  a  special  contract  with  the  carrier,  such 

contract  supersedes  the  necessity  of  showing  the  ownership 
in  the  goods,  and  the  consignor  may  maintain  the  action, 
though  the  goods  may  be  the  property  of  the  consignee. 
The  question  whether  the  goods  were  delivered  to  the  carrier 
at  the  risk  of  the  consignor  or  consignee,  is  a  question  for 
the  jury.  The  delivery  of  goods  to  a  carrier  by  a  con- 
signor, does  not  necessarily  vest  the  property  in  them  in 
the  consignee. 


1  HIS  was  an  appeal  from  two  interlocutors  of  the 
Court  of  Session,  pronounced  under  the  following 
circumstances : — ^The  Appellants  were  wine  and  spirit 
merchants  in  Edinhurgh^  and  the  Respondents,  most 
of  whom  resided  at  Newcastle,  were  the  owners  of  a 
steam  vessel  called  the  Ardincaplej  which  was  in  the 
habit  of  passing  between  Leith  and  Newcastle,  con- 
veying passengers  and  goods.  On  the  31st  of  August 
1833,  the  Appellants  shipped  on  board  the  Ardincaple 
a  puncheon  of  spirits,  addressed  "  Mr.  Mathew  Roh^ 
son.  Collier-row,  hy  Houston- le- Spring;  W.  D.,  No. 
1369  ;  106  gs.;  care  of  Mr.  Lattimer,  Newcastle.'* 


> 


CASES  IN  THE  HOUSE  OF  LORDS. 


601 


The  bill  of  lading  subscribed  by  the  agents  for  the 
owners  on  this  occasion,  dated  the  31^t  August  1833, 
declared  the  goods  to  be  deliverable  "unto  Mr. 
Mathew  Rohson,  CoUier-roWj  by  Houston-le-Sprvngi  or 
to  his  assigns, — freight  for  the  said  goods  being  paid 
by  William  Dunlop  ^  Co  J"'  The  obligation  of  delivery 
at  Newcastle^  undertaken  by  the  owners,  was  qualified 
in  express  terms  with  the  ordinary  exception,  "all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatevefr  nature  and  kind, 
excepted." 

During  the  severe  weather  of  Autumn  1833,  the 
Ardincaplcj  in  the  course  of  a  voyage  from  Leithj 
encountered  one  of  the  violent  tempests  which  then 
prevailed.  The  gale  gradually  increased  until  it 
blew  a  hurricane.  One  heavy  sea  struck  the  vessel 
on  the  larboard  quarter,  and  broke  on  board  with 
such  violence  as  to  sweep  off  every  person  then  on 
deck,  except  the  man  at  the  helm,  being  in  all  nine 
individuals,  of  whom  six,  including  the  master,  pe- 
rished. The  mate  and  the  remaining  crew,  finding 
that  the  tempest  rather  increased,  and  that  the  vessel, 
notwithstanding  their  utmost  skill  and  diligence,  was 
labouring  in  imminent  peril,  determined  to  throw 
overboard  a  part  of  tjie  cargo,  for  the  safety  of  the 
remainder,  as  well  as  of  the  vessel  itself,  and  of 
their  own  lives  and  the  lives  of  the  passengers. 
Accordingly,  and  in  the  view  of  the  threatening  and 
perilous  circumstances  in  which  they  were  placed, 
and  which  presented  no  appearance  of  abatement, 
they  made  a  jettison  of  the  heavy  goods  composing 
the  cargo,  which  eventually  proved  the  safety  of  the 
whole  concern,  as  the  vessel  was  thereby  lightened, 
and  enabled  to  reach  its  destined  port. 

On  the  same  day  on  which  the  cask  was  shipped, 
the  pursuers,  William  Dunlop-Sf  Co.,,  wrote  a  letter  of 
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advice  to  Rohson^  the  vendee,  notifying  the  shipment, 
and  transmitting  to  him  an  invoice,  along  with  the 
bill  of  lading,  by  which  the  goods  were  made  deli- 
verable to  him,  or  his  assigns.  In  the  same  letter 
they  informed  him  that  they  had  drawn  on  him,  by 
bill  at  three  months,  payable  in  London.  The  letter 
contained  the  following  charge,  which  made  part  of 
the  sum  for  which  the  pursuers  drew  on  the  ven- 
dee:— 

**To  freight  paid  to  Newcastle^  10  s.;  insurance, 
one-half  per  cent.,  85." 

In  point  of  fact,  no  insurance  had  been  effected, 
and  the  pursuers  had  no  order,  instructions,  or  power, 
to  effect  insurance.  In  the  end  of  this  letter,  the  pur- 
suers say, — "  The  spirits  will  be  in  Newcastle  on 
Monday  morning,  if  all  is  well." 

The  Ardincaple  arrived  in  the  harbour  of  Shields  on 
the  evening  of  the  2d  September ;  and,  as  soon  as  the 
cargo  was  overhauled,  it  appeared  that  the  cask  of 
spirits,  the  property  of  Mr.  JRobsoUy  was  among  the 
goods  jettisoned  under  the  circumstances  above  stated. 
The  Appellants  commenced  an  action  against  the  Re- 
spondents to  recover  the  value  of  the  cask  of  spirits, 
and  the  Lord  Ordinary,  by  an  interlocutor  of  Jutte 
1835,  established  the  pursuers'  title  to  maintain  the 
action.  The  following  issues  were  then  prepared  as 
exhaustive  of  the  whole  cause  : — 

"  1.  Whether  on  or  about  the  31st  day  of  August 
1833,  the  pursuers  shipped  a  puncheon  of  spirits  on 
board  the  Ardincaple^  of  Newcastle^  a  vessel  belong- 
ing to  the  defenders,  for  the  purpose  of  being  con- 
veyed to  Newcasthj  and  delivered  to  Mathew  Robsan^ 
CollieT'roWj  Houghton-le- Springs  care  of  Mr.  Latti" 
meTj  Newcastle?    And, 

"  2.  Whether  the  defenders  wrongfully  failed  to 
deliver  the  said  puncheon  to  the  said  Mathew  Rob- 
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soTiy  and  are  indebted  and  resting  owing  to  the  pur- 
suers in  the  sum  of  76  /.  9  5.,  or  any  part  thereof,  with 
interest  thereon,  as  the  value  of  the  said  puncheon  of 
spirits?" 

The  case  came  on  for  trial  before  the  Lord  Presi- 
dent and  a  jury,  on  21st  March  1837.  The  Appel- 
lants proved  their  case  by  several  witnesses  and  depo- 
sitions, and  among  the  depositions  they  put  in  that  of 
JRobson,  in  which  it  was  stated  that  he  received  an 
invoice  of  the  puncheon,  and  that  a  bill  was  drawn 
by  William  Dunlop  ^  Cfa.,  upon  this  deponent,  for 
75/.  17  5.,  the  amount  of  such  invoice,  and  was  re- 
newed when  due :  That  the  said  bill  was  so  renewed 
in  consequence  of  another  puncheon  being  sent  a 
month  later :  That  deponent  desired  Mr.  Dunlop  to 
insure  the  same,  and  to  charge  the  expenses  of  that, 
and  the  freight  in  the  invoice,  to  said  deponent :  That 
the  said  puncheon  was  to  be  safely  delivered  on  the 
quay  at  NewccLstle-upon-Tyney  before  deponent  was  to 
consider  it  his  property  :  That  deponent  has  not  re- 
ceived a  farthing  for  the  loss :  That  deponent  made 
an  affidavit  that  the  puncheon  was  ordered  from 
Messrs.  Dunlop,  and  lost  at  sea :  That  deponent  got 
a  letter  from  Newcastle^  from  the  agents  of  the  Ardin^ 
caple  there,  stating  that  he  had  to  make  an  affidavit 
before  a  magistrate,  that  the  puncheon  that  was  lost 
was  his:  That  the  said  letter  was  a  circular  letter: 
That  deponent  made  that  affidavit,  supposing  it  to  be 
a  matter  of  form,  to  enable  Messrs.  Dunlop,  of  Edin- 
burgh, to  recover  the  amount  of  insurance:  That 
deponent  had  no  idea  that  Messrs.  Dunlop  had  acted 
at  that  time  as  their  own  underwriters :  That  the  loss 
of  said  puncheon  did  not  cost  deponent  one  farthing : 
That  deponent  believes  that  the  loss  of  the  said  pun- 
cheon was  sustained  by  Messrs.  Dunlop. 


1838. 
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No  evidence  was  adduced  by  the  Respondents,  but 
they  insisted  on  the  objection  to  the  title,  founded 
upon  the  fact  of  the  puncheon  in  dispute  having  been 
invoiced,  and  made  deliverable  to  Bohson. 
'  His  Lordship,  in  directing  the  jury,  held  that  the 
Respondents*  objection  to  the  Appellants'  title,  as 
raised  at  the  trial,  was  competent,  and  that  the  objec- 
tion was  valid  in  itself.  His  Lordship  directed  the 
jury  thus: — that  "the  pursuers  appeared  to  be  en- 
titled to  a  verdict  upon  the  first  issue,  and  that  the 
only  question  in  dispute  related  to  the  second  issue ; 
and  did  direct  the  said  jury,  in  point  of  law,  that  as 
it  appeared  that  the  pursuers,  at  the  time  of  furnish- 
ing the  puncheon  of  spirits  in  question,  had  sent  an 
invoice  thereof  to  Mathew  Robsouj  the  purchaser, 
bearing  that  the  same  had  been  insured,  and  that  the 
freight  thereof  and  insurance  were  charged  against 
the  said  Mathew  Robson  in  the  said  invoice,  the  pur- 
suers were  not  entitled,  in  law  or  interest,  to  recover 
the  value  of  the  said  puncheon  from  the  defenders.'* 

The  Appellants  took  an  exception  to  this  chaise. 
The  jury,  however,  adopted  the  law  of  the  direction, 
and  then  returned  a  verdict  finding  that  the  Respon- 
dents were  liable  for  the  loss,  and  that  they  wrong- 
fully failed  to  deliver  the  puncheon  to  Mathew  Rob- 
son;  and  on  the  last  point  of  the  second  issue,  they 
found,  "that  the  defenders  (Respondents)  are  not 
liable  to  the  pursuers  (Appellants)  for  the  value  of 
the  spirits,  because  they  were  not,  at  the  time  of  the 
loss,  the  rightful  owners  of  the  goods  in  question, 
their  invoice  showing  that  their  right  in  the  whisky 
ceased  at  the  time  of  shipment." 

The  bill  of  exceptions  was  afterwards  heard  before 
the  Court  (along  with  a  separate  motion  by  the  Ap- 
pellants for  a  new  trial) ;  the  pursuers  maintaining,  in 
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support  of  their  exception,  that  the  objection  was  not 
well  founded  in  itself. 

The  Court  pronounced  the  following  interlocutor, 
disallowing  the  bill  of  exceptions,  and  refusing  to 
grant  a  new  trial  :—^^  Edinburgh^  30th  June  1837. — 
The  Lords,  after  hearing  counsel  for  the  parties,  dis- 
allow the  bill  of  exceptions  in  this  case ;  refuse  the 
motion  for  a  rule  to  show  cause  why  a  new  trial 
should  be  granted  ;  find  the  defenders  (Respondents) 
entitled  to  expenses  since  the  date  of  trial ;  appoint 
an  account  thereof  to  be  given  in,  and  remit  the  same 
to  the  auditor  to  be  taxed,  and  to  report." 

The  Court  subsequently  pronounced  judgment,  and 
awarded  expenses,  by  the  following  interlocutor: — 
"  Edinhurghj  6th  July  1837. — The  Lords  having 
heard  parties  on  the  motion  of  the  defenders  (Re- 
spondents), apply  the  verdict,  assoilzie  the  defenders, 
find  expenses  due  subject  to  modification,  appoint  an 
account  thereof  to  be  given  in,  and  remit  the  same  to 
the  auditor  to  be  taxed,  and  to  report." 

The  present  appeal' was  against  the  above  interlo- 
cutors. 


1838. 

Dun  LOP 
aiid  others 

V. 

Lambert 
and  others. 


Sir  JV.  Follett,  for  the  Appellants :— The  averments 
in  the  summons  here  are  sufficient  to  support  the 
pursuers'  title.  If  that  was  meant  to  be  disputed,  the 
other  side  should  have  raised  an  issue  to  try  the  ques- 
tion. But  the  only  issues  are,  first,  whether  the  pur- 
suers shipped  a  puncheon  of  spirits  on  board  the 
Ardincaple,  on  the  31st  of  August^  for  the  purpose  of 
being  delivered  to  Mr.  JRobsoriy  of  Newcastle ;  and 
secondly,  whether  the  Respondents  wrongfully  failed 
to  deliver  the  said  puncheon,  and  are  indebted  to 
the  pursuers  in  76/.  as  the  value  thereof. — [Lord 
Brougham:  Could  that  be  determined  without  settling 
the  question  of  property  ?    The  question  is,  whether 
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the  pursuers  were  damnified  by  the  non-delivery  to 
Rohson.  Could  they  be  so  if  the  spirits  were  not 
their  property  ?] — That  is  the  usual  form  in  which 
this  question  is  raised.  The  failure  to  deliver  is  ne- 
cessarily an  injury.  The  question  here  is,  whether 
the  parties  being  indebted  is  an  inference  of  law,  but 
that  was  disposed  of  by  the  Lord  Ordinary  before  the 
issue  was  sent  to  the  jury.  The  Lord  President,  in 
suffering  that  part  of  the  case  to  go  to  the  jury,  left  to 
them  matter  which  had  been  previously  disposed  of 
by  the  Lord  Ordinary.  The  defence  here  is,  that  the 
pursuers  have  no  title,  on  the  ground  that  they  had 
consigned  the  goods  to  a  person  at  Newcastle ;  and 
the  Respondents  say  that  the  bill  of  lading  and 
invoice  divested  the  right  of  the  pursuers,  and  vested 
it  in  the  consignees.  This  is  an  issue  sent  to  the 
Court  by  the  force  of  the  statutes  55  Geo.  3,  c.  42, 
and  59  Geo.  3,  c.  25.  The  parties  must  be  bound  by 
the  provisions  of  these  Acts,  and  were  confined  to 
the  question  raised  by  the  very  words  of  the  issues. 
That  question  was,  whether  the  goods  were  deli- 
vered and  lost.  It  was  found  for  the  pursuers,  yet 
the  Lord  President  directed  a  verdict  for  the  de- 
fenders. There  was  sufficient  to  be  left  to  the  jury, 
but,  according  to  the  construction  put  on  the  bill 
of  lading  by  the  Lord  President,  the  pursuers  were 
certain  to  lose,  for  the  property  being  vested  in 
the  consignee  was  sufficient  to  prevent  them  from 
maintaining  the  action.  There  was  therefore  a  clear 
misdirection,  independent  of  the  form  of  the  issue. 
The  plaintiffs  had  shipped  on  board  this  steam  vessel 
the  puncheon  in  question.  To  whom  did  the  defendants 
look  for  payment  of  the  freight ;  was  it  the  consignee  ? 
The  words  of  the  bill  of  lading  are,  "  to  be  delivered 
to  Mr.  Mathew  Rohson^  CoUkr-row^ — freight  for  the 
said  goods  being  paid  by  W.  Dunlop  if  Co''     The 
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last  part  is  as  a  note  to  the  contract.  These  persons 
DOW  became  the  shippers  of  the  goods,  paying  freight. 
There  was  a  charge  stated  for  insurance,  but  in  fact 
there  was  no  regular  insurance  effected,  but  Dunlop 
Sf  Co.  received  half  per  cent.,  and  they  were  at  the 
risk  of  the  goods  till  they  reached  Newcastle.  Whe- 
ther the  goods  were  the  goods  of  the  shippers,  or  of 
any  other  persons,  is  immaterial,  for  the  contract  with 
the  Respondents  was  an  absolute  contract  to  carry  the 
goods,  without  any  question  as  to  the  persons  to 
whom  the  goods  really  belonged.  This  is  an  action 
for  non-Ailfilment  of  that  contract,  and  the  ques- 
tion is  who  are  to  be  the  parties  to  the  suit  ?  It  is 
clear  that  the  action  can  only  be  properly  main- 
tained in  the  name  of  the  consignors.  It  is  clear 
that  the  puncheon  was  to  be  safely  delivered  on  the 
quay  at  Newcastle^  and  was  considered  as  the  property 
of  the  shippers,  with  whom  the  contract  entered  into 
by  the  Respondents  as  the  carriers,  was  in  fact  made. 
In  the  deposition  of  Rohson  used  at  the  trial,  he  swore 
"  that  the  puncheon  of  rum  was  to  be  safely  delivered 
on  the  quay  at  Newcastle-upon-Tyne  before  he  was  to 
consider  it  his  property."  The  real  question  here  is, 
whether  the  Appellants  and  the  Respondents  were  the 
contracting  parties ;  for  if  they  were,  and  the  Appel- 
lants paid  the  freight,  they  are  entitled  to  maintain 
this  action  for  a  breach  of  the  contract.  This  is  a 
question  of  English  law,  and  must  depend  on  the 
effect  to  be  given  to  many  cases  which  have  happened 
in  the  Courts  here.  In  the  first  place,  could  the  ven- 
dors have  maintained  an  action  for  the  price  of  these 
goods  before  they  were  delivered  on  the  quay  at 
Newcastle  ?  They  could  not.  Rohson  says  they  were 
not  his  goods  till  then,  and  the  parties  have  acted  on 
that  principle,  for  the  bill  given  for  them  at  the  time 
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^T"^'     '      made  is  therefore  bond  fide.    If  two  persons  in  London 

DUNLOP         --  . 

and  others    agree  to  buy  and  sell  goods,  and  the  seller  is  to  send 
Lambert     them  to  Newcastle^  it  depends  altogether  on  the  con* 
and  otbera.    ti-^ct  between  them  whether  they  are  at  the  risk  of 
the  seller  or  the  buyer  during  the  transit,  and  the 
law  does  not  necessarily  put  them  at  the  risk  of  either 
party.     In  stating  that  it  did  so,  the  Lord  President 
was  wrong.     In  Davis  v.  James  (a)  ^  an  action  was 
brought  against  a  carrier  for  non-delivery  of  goods- 
The  price  of  the  goods  was  to  be  paid  by  the  plaintiff 
to  the  defendant.     There  was  a  verdict  for  the  plain- 
tiff, and  a  motion  for  a  new  trial  on  the  ground  that 
the  action  should  have  been  brought  by  the  consignee 
of  the  goods ;  but  the  answer  was  that  the  carrier  had 
nothing  to  do  with  the  question  in  whom  the  property 
was  vested,  but  must  govern  himself  by  his  own  con- 
tract with  the  particular  party  who  had  agreed  with 
him  and  paid  him  for  the  carriage ;  and  so  the  Court 
held.     That  case  shows  that  whether  the  property  in 
the  goods  here  was  in  the  consignee  or  not,  the  deli- 
very of  the  goods  to  the  carrier  by  the  consignor,  and 
the  payment  by  the  consignor  of  the  freight,  made 
the  consignor  the  owner  of  the  goods  as  between  him 
and  the  carrier.     The  next  case  is  that  of  Moore  v. 
Wilson  {h)\  that  was  also  an  action  against  a  carrier* 
The  plaintiff  alleged  that  the  defendant  undertook,  &c. 
in  consideration  of  hire  and  reward  which  the  plaintiff 
was  to  pay.    It  was  proved  that  Clarke^  the  consignee, 
had  agreed  with  the  plaintiff  to  pay  for  the  carriage 
of  the  goods.   The  defendant's  counsel  contended  that 
that  proof  did  not  support  the  declaration,  and  at  the 
trial  the  plaintiff  was  nonsuited ;  but  on  a  motion  for 

(a)  5  Burr.  2680.  ifi)  1  Term  Rep.  659. 
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a  new  trial  it  was  argued  that  the  private  agreement 
between  the  consignor  and  consignee  did  not  affect 
the  agreement  with  the  carrier;  and  Mr.  Justice 
Buller  agreed  to  that  as  tlie  rule,  and  retracted  the 
opinion  he  had  held  at  the  trial,  and  the  rule  was 
made  absolute.  In  Dawes  v.  Peck  (c),  the  leading 
case  on  the  other  side^  the  action  was  by  the  consignor 
against  the  carrier,  for  not  carrying  spirit  from  London 
to  Warwickshire.  That  turned  on  the  terms  of  the 
transaction,  which  showed  the  consignee  to  be  the 
owner  of  the  goods  from  the  beginning,  and  the  deli- 
very to  the  carrier  to  have  been  on  his  account  and  on 
his  liability  for  the  payment,  he  having  written  specially 
for  the  delivery  of  the  goods  to  a  particular  person.  Lord 
Kenyon  there  said  that  the  right  of  property  could  not 
be  fluctuating  but  must  be  certain,  and  that  the  person 
who  had  really  received  the  injury  must  bring  the 
action,  and  on  the  circumstances  of  that  case  the 
consignee  was  held  to  be  such  person.  That  as  a 
general  proposition  is  too  large.  But  even  taking  it 
to  be  correct,  if  Robson's  testimony  is  true  he  could 
not  sustain  an  action,  for  he  had  no  interest  in  the 
goods  until  their  delivery  to  him  at  Newcastle.  In 
Brown  v.  Hodgson  (rf),  the  decision  proceeded  on  the 
particular  words  of  the  bill  of  lading,  "  Shipped  by 
order  and  on  account  of  Hesse  Sf  Co.  of  Hamburgh'* 
Lord  EllenborotLgh^sthsA  in  these  particular  cases  the 
decision  must  depend  on  the  particular  circumstances. 
In  Joseph  V.  Knox  (c),  the  bill  of  lading  was.  Shipped 
by  the  plaintiff  (the  consignor)  to  be  delivered  to 
Samuel  Davids^  at  Surinam ;  and  the  freight  was  stated 
to  be  paid  in  London^  and  there  the  consignor  was 
held  entitled  to  maintain  the  action.     That  case  goes 
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costs.  I  am  not  surprised  at  this  part  of  the  order^ 
considering  the  opinion  which  Lord  Plunket  seems 
to  have  entertained  of  the  case.  The  object  of  the 
order  is  in  substance  to  indemnify  the  Respondent 
against  the  costs  of  the  trial.  That  assumes  that 
there  is  no  objection  to  the  former  trial,  and  that  the 
party  applying  for  the  new  trial  has  no  ground  of 
complaint  against  the  conduct  of  the  parties  on  the 
other  side.  But  without  expressing  any  opinion  as 
to  the  probable  result  of  the  second  trial,  I  must  say^ 
that  looking  at  the  conduct  of  the  Respondent  on  the 
first  trial,  there  was  no  chance  for  the  Appellants 
then  to  obtain  by  verdict  a  fair  decision  on  the 
question  submitted  to  the  jury.  Differing,  therefore, 
as  I  do  from  the  Lord  ChanceHor  of  Ireland  as  to  the 
conduct  of  these  parties,  I  differ  from  him  as  to  the 
propriety  of  this  direction  as  to  costs.  In  my  opinion 
the  costs  of  the  trial  ought  to  be  reserved,  and  the 
Court  will  best  see  how  to  dispose  of  the  costs  when 
it  is  satisfied  as  to  what  are  the  rights  of  the  parties. 
There  remains  then  to  be  considered  the  complaint 
of  the  Appellants  as  to  the  conduct  of  the  jury  in 
applauding  the  speech  of  the  counsel  for  the  claimant ; 
on  which  complaint  is  founded  the  demand  for  a 
change  of  venue,  so  that  the  trial  may  not  again  take 
place  in  Dublin.  That  applause  is  the  only  ground 
on  which  this  part  of  the  application  is  rested.  On 
the  one  side,  it  is  said  that  the  applause  showed  the 
sympathy  of  the  jury  with  one  of  the  parties  whose 
rights  were  then  under  discussion;  on  the  other,  it  is 
attributed  to  mere  admiration  of  the  eloquence  of  the 
learned  counsel.  Neither  the  one  nor  the  other  of 
these  causes  would  be  a  justification  to  the  jury  for  this 
manifestation  of  feeling ;  but  still  the  manifestation 
itself  does  not  seem  to  me  to  afford  a  sufficient  ground 
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for  withdrawing  from  a  jury  of  the  county  of  Dublin,       1839. 
the  trial  of  this  que£  ion  on  a  claim  arising  within    o'CowiT' 
that  county.     I  shall  i.ot,  therefore,  propose  to  the    and  others 
House  to  alter  the  venue,  or  to  direct  that  the  trial     Maloni. 
shall  take  place  in  a  different  ,county. 

The  result  therefore  is,  that,  with  your  Lordships' 
concurrence,  I  should  propose  to  vary  the  order  so  as 
to  direct  a  new  trial,  reserving  the  costs,  and  striking 
out  that  part  of  the  order  which  directs  the  first  ver- 
dict to  be  given  in  evidence  on  the  second  trial. 

The  following  order  was  afterwards  entered  on  the 
Journals  of  the  House : 

"  That  the  said  order  of  the  Court  of  Chancery  in 
Ireland^  of  the  19th  of  February  1838,  in  part  com- 
plained of  in  the  said  appeal,  be  varied  by  omitting 
so  much  thereof  as  directs  that  the  plaintiff  be  at 
liberty  on  such  new  trial  to  give  the  fonfter  verdict 
in  evidence,  and  that  the  defendants  {Alicia  O^Con- 
noTy  ^c),  the  trustees,  do  pay  the  costs  of  the  former 
trial;  and  that,  subject  to  such  variation,  the  said 
order  be  hereby  affirmed.  And  it  is  further  ordered, 
that  the  question  of  the  costs  of  such  former  trial  be 
reserved  till  after  the  new  trial  directed  by  the  said 
order  shall  have  been  had." 

Lords'  Journals,  1839,  p.  347. 
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March  1. 5.  6.' 

FROM   THE   COURT   OF   SESSION. 

1839. 

July  16.      William  Dunlop  and  Others     -     -    -  Appellants. 
George  Anthony  Lambert  and  Others,  Respondents. 

Actum  en  the   THOUGH,  generally  speaking,  where  there  is  a  delivery  to  a 
Parti^  to.        carrier  to  deliver  to  a  consignee,  the  latter  is  the  proper 
Carrutr.  person  to  bring  the  action  against  the  carrier,  yet  if  the 

oJifl^.  ^  consignor  make  a  special  contract  with  the  carrier,  such 
contract  supersedes  the  necessity  of  showing  the  ownership 
in  the  goods,  and  the  consignor  may  maintain  the  action, 
though  the  goods  may  be  the  property  of  the  consignee. 
The  question  whether  the  goods  were  delivered  to  the  carrier 
at  the  risk  of  the  consignor  or  consignee,  is  a  question  for 
the  jury.  The  delivery  of  goods  to  a  carrier  by  a  con- 
signor, does  not  necessarily  vest  the  property  in  them  in 
the  consignee. 


1  HIS  was  an  appeal  from  two  interlocutors  of  the 
Court  of  Session,  pronounced  under  the  following 
circumstances : — ^The  Appellants  were  wine  and  spirit 
merchants  in  Edinhtrghj  and  the  Respondents,  most 
of  whom  resided  at  Newcdstle,  were  the  owners  of  a 
steam  vessel  called  the  Ardincaple,  which  was  in  the 
habit  of  passing  between  Leith  and  Newcastle^  con- 
veying passengers  and  goods.  On  the  31st  oi  August 
1833,  the  Appellants  shipped  on  board  \h(i  Ardincaple 
a  puncheon  of  spirits,  addressed  "  Mr.  Mathew  Hob- 
son^  Collier-roWy  hy  Houston-le- Spring;  W.  D.,  No. 
1369  ;  105  gs.;  care  of  Mr.  Lattimer,  Newcastle'' 
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The  bill  of  lading  subscribed  by  the  agents  for  the 
owners  on  this  occasion,  dated  the  31^t  August  1833, 
declared  the  goods  to  be  deliverable  "unto  Mr. 
Mathew  Rohson^  Collier-row^  by  Houston-h'Sprvng,  or 
to  his  assigns, — freight  for  the  said  goods  being  paid 
by  William  Dunlop  Sf  CoT  The  obligation  of  delivery 
at  Newcastle^  undertaken  by  the  owners,  was  qualified 
in  express  terms  with  the  ordinary  exception,  "all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatevefr  nature  and  kind, 
excepted." 

During  the  severe  weather  of  Autumn  1833,  the 
Ardincaple^  in  the  course  of  a  voyage  from  Leithj 
encountered  one  of  the  violent  tempests  which  then 
prevailed.  The  gale  gradually  increased  until  it 
blew  a  hurricane.  One  heavy  sea  struck  the  vessel 
on  the  larboard  quarter,  and  broke  on  board  with 
such  violence  as  to  sweep  off  every  person  then  on 
deck,  except  the  man  at  the  helm,  being  in  all  nine 
individuals,  of  whom  six,  including  the  master,  pe- 
rished. The  mate  and  the  remaining  crew,  finding 
that  the  tempest  rather  increased,  and  that  the  vessel, 
notwithstanding  their  utmost  skill  and  diligence,  was 
labouring  in  imminent  peril,  determined  to  throw 
overboard  a  part  of  the  cargo,  for  the  safety  of  the 
remainder,  as  well  as  of  the  vessel  itself,  and  of 
their  own  lives  and  the  lives  of  the  passengers. 
Accordingly,  and  in  the  view  of  the  threatening  and 
perilous  circumstances  in  which  they  were  placed, 
and  which  presented  no  appearance  of  abatement, 
they  made  a  jettison  of  the  heavy  goods  composing 
the  cargo,  which  eventually  proved  the  safety  of  the 
whole  concern,  as  the  vessel  was  thereby  lightened, 
and  enabled  to  reach  its  destined  port. 

On  the  same  day  on  which  the  cask  was  shipped, 
the  pursuers,  William  Dunlop'Sf  Co.j  wrote  a  letter  of 
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advice  to  Rohson^  the  vendee,  notifying  the  shipment, 
and  transmitting  to  him  an  invoice,  along  with  the 
bill  of  lading,  by  which  the  goods  were  made  deli- 
verable to  him,  or  his  assigns.  In  the  same  letter 
they  informed  him  that  they  had  drawn  on  him,  by 
bill  at  three  months,  payable  in  London.  The  letter 
contained  the  following  charge,  which  made  part  of 
the  sum  for  which  the  pursuers  drew  on  the  ven- 
dee:— 

*'  To  freight  paid  to  Newcastle^  10  s.;  insurance, 
one-half  per  cent.,  8«." 

In  point  of  &ct,  no  insurance  had  been  effected, 
and  the  pursuers  had  no  order,  instructions,  or  power, 
to  effect  insurance.  In  the  end  of  this  letter,  the  pur- 
suers say, — "The  spirits  will  be  in  Newcastle  on 
Monday  morning,  if  all  is  well." 

The  Ardincaple  arrived  in  the  harbour  of  Shields  on 
the  evening  of  the  2d  September ;  and,  as  soon  as  the 
cargo  was  overhauled,  it  appeared  that  the  cask  of 
spirits,  the  property  of  Mr.  Rohson^  was  among  the 
goods  jettisoned  under  the  circumstances  above  stated. 
The  Appellants  commenced  an  action  against  the  Re- 
spondents to  recover  the  value  of  the  cask  of  spirits, 
and  the  Lord  Ordinary,  by  an  interlocutor  of  Jurie 
1835,  established  the  pursuers'  title  to  maintain  the 
action.  The  following  issues  were  then  prepared  as 
exhaustive  of  the  whole  cause  : — 

"  1.  Whether  on  or  about  the  31st  day  of  August 
1833,  the  pursuers  shipped  a  puncheon  of  spirits  on 
board  the  Ardincaple,  of  Newca^stle,  a  vessel  belong- 
ing to  the  defenders,  for  the  purpose  of  being  con- 
veyed to  Newcastle,  and  delivered  to  Mathew  Robson, 
Collier-roWy  Houghton-le- Spring,  care  of  Mr.  Latti^ 
mer,  Newcastle?    And, 

"  2.  Whether  the  defenders  wrongfully  failed  to 
deliver  the  said  puncheon  to  the  said  Mathew  Rob* 
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son,  and  are  indebted  and  resting  owing  to  the  pur- 
suers in  the  sum  of  75  /.  9  5.,  or  any  part  thereof,  with 
interest  thereon,  as  the  value  of  the  said  puncheon  of 
spirits?" 

The  case  came  on  for  trial  before  the  Lord  Presi- 
dent and  a  jury,  on  21st  March  1837.  The  Appel- 
lants proved  their  case  by  several  witnesses  and  depo- 
sitions, and  among  the  depositions  they  put  in  that  of 
Rohson,  in  which  it  was  stated  that  he  received  an 
invoice  of  the  puncheon,  and  that  a  bill  was  drawn 
by  William  Dunlop  Sf  Co.,  upon  this  deponent,  for 
75/.  17  5.,  the  amount  of  such  invoice,  and  was  re- 
newed when  due :  That  the  said  bill  was  so  renewed 
in  consequence  of  another  puncheon  being  sent  a 
month  later :  That  deponent  desired  Mr.  Dunlop  to 
insure  the  same,  and  to  charge  the  expenses  of  that, 
and  the  freight  in  the  invoice,  to  said  deponent :  That 
the  said  puncheon  was  to  be  safely  delivered  on  the 
quay  at  Newcastle-upon-Tyne,  before  deponent  was  to 
consider  it  his  property  :  That  deponent  has  not  re- 
ceived a  farthing  for  the  loss :  That  deponent  made 
an  affidavit  that  the  puncheon  was  ordered  from 
Messrs.  Dunlop,  and  lost  at  sea :  That  deponent  got 
a  letter  from  Newcastle,  from  the  agents  of  the  Ardin* 
caple  there,  stating  that  he  had  to  make  an  affidavit 
before  a  magistrate,  that  the  puncheon  that  was  lost 
was  his :  That  the  said  letter  was  a  circular  letter : 
That  deponent  made  that  affidavit,  supposing  it  to  be 
a  matter  of  form,  to  enable  Messrs.  Dunlop,  of  Edin^ 
burgh,  to  recover  the  amount  of  insurance:  That 
deponent  had  no  idea  that  Messrs.  Dunlop  had  acted 
at  that  time  as  their  own  underwriters :  That  the  loss 
of  said  puncheon  did  not  cost  deponent  one  farthing : 
That  deponent  believes  that  the  loss  of  the  said  pun- 
cheon was  sustained  by  Messrs.  Dunlop. 
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uss.  No  evidence  was  adduced  bv  the  Respondents,  bat 

Y^^^  they  insisted  on  the  objection  to  the  title,  founded 
npon  the  bcX  <tf  the  puncheon  in  diq>ate  having  been 
invoiced,  and  made  ddiverable  to  Bchmm. 
•  His  Lordship,  in  directing  the  jury,  held  that  the 
Respondents'  objection  to  the  Appellants'  title,  as 
raised  at  the  trial,  was  competent,  and  that  the  objec- 
tion was  valid  in  itself.  EBs  Lordship  directed  the 
jury  thus: — that  ''the  pursuers  appeared  to  be  en- 
titled to  a  verdict  upon  the  first  issue,  and  that  the 
only  question  in  dispute  related  to  the  second  issue ; 
and  did  direct  the  said  jury,  in  point  of  law,  that  as 
it  appeared  that  the  pursuers,  at  the  time  of  furnish- 
ing the  puncheon  of  spirits  in  question,  had  sent  an 
invoice  thereof  to  Mathew  Rohson^  the  purchaser, 
bearing  that  the  same  had  been  insured,  and  that  the 
freight  thereof  and  insurance  were  charged  against 
the  said  Mathew  Rohson  in  the  said  invoice,  the  pur- 
suers were  not  entitled,  in  law  or  interest,  to  recover 
the  value  of  the  said  puncheon  from  the  defenders." 

The  Appellants  took  an  exception  to  this  charge. 
The  jury,  however,  adopted  the  law  of  the  direction, 
and  then  returned  a  verdict  finding  that  the  Respon- 
dents were  liable  for  the  loss,  and  that  they  wrong- 
fully failed  to  deliver  the  puncheon  to  Mathew  Rob- 
tan  ;  and  on  the  last  point  of  the  second  issue,  they 
found,  "that  the  defenders  (Respondents)  are  not 
liable  to  the  pursuers  (Appellants)  for  the  value  of 
the  spirits,  because  they  were  not,  at  the  time  of  the 
loss,  the  rightful  owners  of  the  goods  in  question, 
their  invoice  showing  that  their  right  in  the  whisky 
ceased  at  the  time  of  shipment." 

The  bill  of  exceptions  was  afterwards  heard  before 
the  Court  (along  with  a  separate  motion  by  the  Ap- 
pellants for  a  new  trial) ;  the  pursuers  maintaining,  in 
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support  of  their  exception,  that  the  objection  was  not 
well  founded  in  itself. 

The  Court  pronounced  the  following  interlocutor, 
disallowing  the  bill  of  exceptions,  and  refusing  to 
grant  a  new  trial : — '^Edinburgh,  30th  June  1837. — 
The  Lords,  after  hearing  counsel  for  the  parties,  dis- 
allow the  bill  of  exceptions  in  this  case ;  refuse  the 
motion  for  a  rule  to  show  cause  why  a  new  trial 
should  be  granted  ;  find  the  defenders  (Respondents) 
entitled  to  expenses  since  the  date  of  trial ;  appoint 
an  account  thereof  to  be  given  in,  and  remit  the  same 
to  the  auditor  to  be  taxed,  and  to  report." 

The  Court  subsequently  pronounced  judgment,  and 
awarded  expenses,  by  the  following  interlocutor: — 
"  Edinburgh,  6th  July  1837. — The  Lords  having 
heard  parties  on  the  motion  of  the  defenders  (Re- 
spondents), apply  the  verdict,  assoilzie  the  defenders, 
find  expenses  due  subject  to  modification,  appoint  an 
account  thereof  to  be  given  in,  and  remit  the  same  to 
the  auditor  to  be  taxed,  and  to  report." 

The  present  appeal  was  against  the  above  interlo- 
cutors. 
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Sir  JV.  Follett,  for  the  Appellants :— The  averments 
in  the  summons  here  are  sufiicient  to  support  the 
pursuers'  title.  If  that  was  meant  to  be  disputed,  the 
other  side  should  have  raised  an  issue  to  try  the  ques- 
tion. But  the  only  issues  are,  first,  whether  the  pur- 
suers shipped  a  puncheon  of  spirits  on  board  the 
Ardincaple,  on  the  31st  oi  August,  for  the  purpose  of 
being  delivered  to  Mr.  Robson,  of  Newcastle ;  and 
secondly,  whether  the  Respondents  wrongfully  failed 
to  deliver  the  said  puncheon,  and  are  indebted  to 
the  pursuers  in  76  /.  as  the  value  thereof. — [Lord 
Brougham:  Could  that  be  determined  without  settling 
the  question  of  property  ?     The  question  is,  whether 
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the  pursuers  were  damnified  by  the  non-delivery  to 
Robson.  Could  they  be  so  if  the  spirits  were  not 
their  property  ?] — ^That  is  the  usual  form  in  which 
this  question  is  raised.  The  failure  to  deliver  is  ne- 
cessarily an  injury.  The  question  here  is,  whether 
the  parties  being  indebted  is  an  inference  of  law,  but 
that  was  disposed  of  by  the  Lord  Ordinary  before  the 
issue  was  sent  to  the  jury.  The  Lord  President,  in 
suffering  that  part  of  the  case  to  go  to  the  jury,  left  to 
them  matter  which  had  been  previously  disposed  of 
by  the  Lord  Ordinary.  The  defence  here  is,  that  the 
pursuers  have  no  title,  on  the  ground  that  they  had 
consigned  the  goods  to  a  person  at  Newcastle ;  and 
the  Respondents  say  that  the  bill  of  lading  and 
invoice  divested  the  right  of  the  pursuers,  and  vested 
it  in  the  consignees.  This  is  an  issue  sent  to  the 
Court  by  the  force  of  the  statutes  55  Geo.  3,  c.  42, 
and  59  Geo.  3,  c.  25.  The  parties  must  be  bound  by 
the  provisions  of  these  Acts,  and  were  confined  to 
the  question  raised  by  the  very  words  of  the  issues. 
That  question  was,  whether  the  goods  were  deli- 
vered and  lost.  It  was  found  for  the  pursuers,  yet 
the  Lord  President  directed  a  verdict  for  the  de- 
fenders. There  was  sufficient  to  be  left  to  the  jury, 
but,  according  to  the  construction  put  on  the  bill 
of  lading  by  the  Lord  President,  the  pursuers  were 
certain  to  lose,  for  the  property  being  vested  in 
the  consignee  was  sufficient  to  prevent  them  from 
maintaining  the  action.  There  was  therefore  a  clear 
misdirection,  independent  of  the  form  of  the  issue. 
The  plaintiffs  had  shipped  on  board  this  steam  vessel 
the  puncheon  in  question.  To  whom  did  the  defendants 
look  for  payment  of  the  freight ;  was  it  the  consignee  ? 
The  words  of  the  bill  of  lading  are,  "  to  be  delivered 
to  Mr.  Mathew  Robson^  CoUkr-row, — freight  for  the 
said  goods  being  paid  by  W.  Dunlop  Sf  Co.''     The 
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last  part  is  as  a  note  to  the  contract.  These  persons 
now  became  the  shippers  of  the  goods,  paying  freight. 
There  was  a  charge  stated  for  insurance,  but  in  fact 
there  was  no  regular  insurance  effected,  but  Dunlop 
Sf  Co.  received  half  per  cent.,  and  they  were  at  the 
risk  of  the  goods  till  they  reached  Newcastle.  Whe- 
ther the  goods  were  the  goods  of  the  shippers,  or  of 
any  other  persons,  is  immaterial,  for  the  contract  with 
the  Respondents  was  an  absolute  contract  to  carry  the 
goods,  without  any  question  as  to  the  persons  to 
whom  the  goods  really  belonged.  This  is  an  action 
for  non-fulfilment  of  that  contract,  and  the  ques- 
tion is  who  are  to  be  the  parties  to  the  suit  ?  It  is 
clear  that  the  action  can  only  be  properly  main- 
tained in  the  name  of  the  consignors.  It  is  clear 
that  the  puncheon  was  to  be  safely  delivered  on  the 
quay  at  Newcastle^  and  was  considered  as  the  property 
of  the  shippers,  with  whom  the  contract  entered  into 
by  the  Respondents  as  the  carriers,  was  in  fact  made. 
In  the  deposition  of  Robson  used  at  the  trial,  he  swore 
"  that  the  puncheon  of  rum  was  to  be  safely  delivered 
on  the  quay  at  Newcastle-upon-Tyne  before  he  was  to 
consider  it  his  property,"  The  real  question  here  is, 
whether  the  Appellants  and  the  Respondents  were  the 
contracting  parties ;  for  if  they  were,  and  the  Appel- 
lants paid  the  freight,  they  are  entitled  to  maintain 
this  action  for  a  breach  of  the  contract.  This  is  a 
question  of  English  law,  and  must  depend  on  the 
effect  to  be  given  to  many  cases  which  have  happened 
in  the  Courts  here.  In  the  first  place,  could  the  ven- 
dors have  maintained  an  action  for  the  price  of  these 
goods  before  they  were  delivered  on  the  quay  at 
Newcastle  ?  They  could  not.  Robson  says  they  were 
not  his  goods  till  then,  and  the  parties  have  acted  on 
that  principle,  for  the  bill  given  for  them  at  the  time 
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of  shipment  has  not  been  enforced.     The  claim  here 
made  is  therefore  bond  fide.    If  two  persons  in  London 
agree  to  buy  and  sell  goods,  and  the  seller  is  to  send 
them  to  Newcastle,  it  depends  altogether  on  the  con* 
tract  between  them  whether  they  are  at  the  risk  of 
the  seller  or  the  buyer  during  the  transit,  and  the 
law  does  not  necessarily  put  them  at  the  risk  of  either 
party.     In  stating  that  it  did  so,  the  Lord  President 
was  wrong.     In  Davis  v.  James  (a),  an  action  was 
brought  against  a  carrier  for  non-delivery  of  goods. 
The  price  of  the  goods  was  to  be  paid  by  the  plaintiff 
to  the  defendant.     There  was  a  verdict  for  the  plain- 
tiff, and  a  motion  for  a  new  trial  on  the  ground  that 
the  action  should  have  been  brought  by  the  consignee 
of  the  goods ;  but  the  answer  was  that  the  carrier  had 
nothing  to  do  with  the  question  in  whom  the  property 
was  vested,  but  must  govern  himself  by  his  own  con- 
tract with  the  particular  party  who  had  agreed  with 
him  and  paid  him  for  the  carriage ;  and  so  the  Court 
held.     That  case  shows  that  whether  the  property  in 
the  goods  here  was  in  the  consignee  or  not,  the  deli- 
very of  the  goods  to  the  carrier  by  the  consignor,  and 
the  payment  by  the  consignor  of  the  freight,  made 
the  consignor  the  owner  of  the  goods  as  between  him 
and  the  carrier.     The  next  case  is  that  of  Moore  v. 
Wilson  (b);  that  was  also  an  action  against  a  carrier- 
The  plaintiff  alleged  that  the  defendant  undertook,  &c. 
in  consideration  of  hire  and  reward  which  the  plaintiff 
was  to  pay.    It  was  proved  that  Clarke,  the  consignee, 
had  agreed  with  the  plaintiff  to  pay  for  the  carriage 
of  the  goods.   The  defendant's  counsel  contended  that 
that  proof  did  not  support  the  declaration,  and  at  the 
trial  the  plaintiff  was  nonsuited ;  but  on  a  motion  for 
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a  new  trial  it  was  argued  that  the  private  agreement 
between  the  consignor  and  consignee  did  not  affect 
the  agreement  with  the  carrier;  and  Mr.  Justice 
Buller  agreed  to  that  as  the  rule,  and  retracted  the 
opinion  he  had  held  at  the  trial,  and  the  rule  was 
made  absolute.  In  Dawes  v.  Peck  (c),  the  leading 
case  on  the  other  side>  the  action  was  by  the  consignor 
against  the  carrier,  for  not  carrying  spirit  from  London 
to  Warwickshire.  That  turned  on  the  terms  of  the 
transaction,  which  showed  the  consignee  to  be  the 
owner  of  the  goods  from  the  beginning,  and  the  deli- 
very to  the  carrier  to  have  been  on  his  account  and  on 
his  liability  for  the  payment,  he  having  written  specially 
for  the  delivery  of  the  goods  to  a  particular  person.  Lord 
Kenyan  there  said  that  the  right  of  property  could  not 
be  fluctuating  but  must  be  certain,  and  that  the  person 
who  had  really  received  the  injury  must  bring  the 
action,  and  on  the  circumstances  of  that  case  the 
consignee  was  held  to  be  such  person.  That  as  a 
general  proposition  is  too  large.  But  even  taking  it 
to  be  correct,  if  Robson's  testimony  is  true  he  could 
not  sustain  an  action,  for  he  had  no  interest  in  the 
goods  until  their  delivery  to  him  at  Newcastle.  In 
Brown  v.  Hodgson  (d),  the  decision  proceeded  on  the 
particular  words  of  the  bill  of  lading,  "  Shipped  by 
order  and  on  account  of  Hesse  ^  Co.  of  Hamburg h.'^ 
Lord  JE llenboroughsaiys thdit  in  these  particular  cases  the 
decision  must  depend  on  the  particular  circumstances. 
In  Joseph  v.  Knox  {e\  the  bill  of  lading  was.  Shipped 
by  the  plaintiff  (the  consignor)  to  be  delivered  to 
Samuel  Davids^  at  Surinam ;  and  the  freight  was  stated 
to  be  paid  in  London^  and  there  the  consignor  was 
held  entitled  to  maintain  the  action.     That  case  goes 
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&rther  than  the  present.     There  the  terms  of  the  bill 
of  lading  were  held  decisive  as  to  the  carrier's  liability, 
and  Lord  Ellenbaraugh  said  that  the  action  might  be 
maintained  by  the  consignors  who  shipped  the  goods, 
thoagh  it  was  actually  proved  in  the  course  of  the 
cause  that  the  consignees  were  the  owners    of  the 
goods.     This  is  not  like  an  action  on  the  custom  iA 
the  realm  against  a  carrier;  it  is  an  action  on  a  con* 
tract  in  writing  between  two  parties,  and  if  the  con- 
tractors are  not  the  real  owners,  the  real  owners  must 
recover  over  against  them.    Freeman  y.  Birch  (y )  was 
the  case  of  a  common  carrier ;  and  Mr.  Baron  JParkj 
in  answer  to  an  observation  that  the  party  to  whom 
the  goods  were  consigned,  and  in  whom  the  proper^ 
in  them  was  vested,  must  bring  the  action,  said  thai 
the  persons  who  employed  the  carrier  must  do  it 
There  the  laundress  who  had  so  employed  the  carrier 
was  held  entitled  to  maintain   the  action. — [Lord 
Brougham :  She  would  have  been  liable  over  to  the 
owner  for  the  goods.] — She  would.   In  this  case  there 
was  a  clear  misdirection,  not  only  on  the  ground  that 
the  Lord  President  improperly  assumed  the  property 
to  be  in  the  consignee,  when  that  very  question,  in 
whom  the  interest  was  vested,  ought  to  have  been 
submitted  to  the  jury ;  but,  secondly,  because  the  point 
of  law  on  which  they  were  directed  was  wrongly  stated 
by  the  Lord  President,  when  he  declared  that  as  a  mat- 
ter of  law  the  property  in  the  goods  was  in  the  con- 
signee from  the  moment  of  delivery  to  the  carrier. 
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The  Attorney' General  and  Mr.  Kelly,  for  the  Re- 
spondents : — The  goods  here  were  not  at  the  risk  of 
the  vendor,  and  therefore  the  vendee,  and  he  alone, 
had   a  right  to  sue.     The  authority  of  Mr.   Baron 
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Parke  in  the  case  referred  to,  is  clear  on  this  point. 
He  said,  ^'  they  have  a  right  to  sue  at  whose  risk  the 
goods  have  been  carried."  The  goods  here  were 
carried  at  the  risk  of  the  consignee,  and  the  right  to 
sue  existed  from  the  moment  that  the  cask  of  spirits 
was  lost,  and  therefore  the  subsequent  matter  did  not 
affect  die  right  of  action.  This  is  not  an  action  for 
the  value  of  the  spirits,  but  for  the  breach  of  the  con* 
tract  in  not  carrying  the  spirits  from  Leith  to  New- 
castle.  At  the  time  of  the  loss  the  right  of  action  was 
in  Robson ;  the  property  was  in  him ;  he  had  ordered 
the  delivery  of  the  goods,  he  had  paid  the  freight  and 
the  insurance ;  he  might  now  bring  the  action,  and 
anything  which  took  place  between  him  and  the 
vendors  subsequent  to  the  loss  would  be  res  inter  alios 
acta.  The  first  point  made  on  this  appeal  is,  that  the 
substantial  question  which  is  now  brought  to  the  con- 
sideration of  this  House,  did  not  regularly  arise  on 
the  form  of  the  issue  in  the  Court  below ;  but  the 
pleadings  were  amended  in  that  very  particular,  and 
a  distinct  averment  was  introduced  that  the  pursuers 
at  the  said  time,  that  is  at  the  time  of  the  shipment  of 
the  goods,  had  undertaken  and  were  answerable  for 
the  safe  delivery  of  the  said  goods.  The  question  of  risk 
would  otherwise  have  been  a  mere  question  of  law. 
This  is  an  attempt  to  construe  this  issue  by  incorrect 
rules ;  that  is,  on  the  supposition  that  it  comprehends 
merely  matters  of  fact.  But  issues  must  be  composed 
of  matters  of  law  as  well  as  of  fact.  The  first  part  of 
the  question  is,  whether  the  Respondents  failed  to 
deliver.  That  is  not  a  mere  question  of  fact,  but  of 
law  depending  on  fact;  and  so  is  the  second  part 
of  the  question,  whether  they  were  indebted  to  the 
pursuer.  If  the  jury  found  certain  facts,  the  law 
would  follow.   In  Beirs  Principles  of  the  Law  of  Scot- 
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IP'  '  issue  for  the  trial  of  a  fact  not  involving:  in  all  its  cir- 
and  others  cumstanccs  mere  matter  of  fact,  but  often  matter  of  law 
Lambert  ^  inseparable  from  the  fact,  he  gives  specimens  of 
and  others,  issues  of  matter  of  fact  and  of  law.  The  present  issne 
must  be  taken  with  reference  to  the  averments  in  the 
summons,  and  it  will  then  be  clear  that  it  involves 
matter  of  fact  and  law.  Otherwise  there  could  not 
have  been  a  bill  of  exceptions,  for  that  can  only  be 
had  when  the  Judge  is  wrong  in  matter  of  law.  The 
question  whether  the  parties  were  indebted,  involves 
the  other  question,  whether  they  had  a  right  to 
recover.  What  are  the  facts  of  this  case  ?  There  was 
an  order  in  writing  by  Rohson^  who  resides  in  Mng» 
land,  to  the  pursuers,  who  reside  in  Scotland,  for  this 
puncheon  of  spirits.  It  was  a  mere  general  order, 
without  any  terms  or  stipulations.  The  pursuers 
shipped  at  his  expense  ;  what  they  paid  was  paid  by 
them  on  behalf  of  Robson.  They  insured  the  goods 
or  ought  to  have  insured  them  against  risks  by  sea. 
They  debited  him  with  the  cost  of  the  insurance ;  they 
then  sent  an  invoice  in  a  letter,  which  merely  con- 
veyed the  intimation  that  the  goods  had  been  shipped, 
and  this  invoice  contained  a  charge  for  the  amount  of 
the  insurance  and  the  freight.  The  consignee  viras 
therefore  throughout  the  only  person  who  was  at  any 
risk.  A  bill  was  afterwards  drawn  by  the  pursuers, 
and  immediately  accepted  by  Rohson,  for  the  whole 
amount.  Everything  therefore  must  be  taken  to  have 
been  done  by  his  express  authority.  There  is,  it  is 
true,  the  express  statement  that  the  puncheon  was  to  be 
safely  delivered  in  Newcastle  before  deponent  was  to 
consider  it  as  his  property ;  but  the  statement  in  the 

(g)  3d  Edit.  p.  642. 


CASES  IN  THE  HOUSE  OF  LORDS. 


613 


summoDs  is  at  variance  with  that  assertion  in  the  evi- 
dence, and  the  argument  therefore  raised  on  that  point 
in  the  evidence  is  at  an  end.   The  statement  through- 
out refers  to  the  puncheon  last  delivered,  which  was 
sent  in  substitution  for  that  which  had  been  lost;  that 
puts  an  end  to  the  argument  that  there  was  a  contract 
between  the  parties.   But  it  is  even  immaterial  which 
of  the  two  Robson  meant  to  allude  to.     The  question 
is,  what  was  the  contract,  and  not,  what  was  it  con- 
sidered to  be  by  one  of  the  parties.     It  is   said  on 
the  other  side,  that  the  charge  of  half  per  cent,  proves 
that  Rohson  was  not  to  be  at  the  risk  of  the  goods, 
but  that  for  that  consideration  the  consignors  them- 
selves became  liable.     The  case,  however,  must  be 
taken  without  this  evidence,  which  is  not  admissible. 
The  evidence  then  would  amount  to  this :  the  order 
was   given  that   the  goods  should  be  shipped,  that 
Dunlop  8f  Co.j  by  the  authority  of  Rohson  the  con- 
signee, were  to  effect  or  ought  to  effect  an  insur- 
ance on  such  goods,  that  Rohson  was  to  pay  the  freight 
and  did  pay  it,  and  that  from  the  moment  that  the 
goods  were  on  board  the  vessel  the  interest  of  Dun* 
lop  8f  Co,  was  at  an  end.     The  question  was,  whose 
were  the  goods  and  in  whom  was  the  property  at  the 
time  of  the  loss.     It  is  clear  that  the  insurance  was  to 
be  against  loss  by  the  perils  of  the  sea,  on  behalf  and 
at  the  expense  of  Rohson;  so  that  if  there  was  no  insur- 
ance he  was  the  person  at  whose  risk  the  goods  were, 
so  far  as  the  perils  of  the  sea  were  concerned.     It  is 
absurd  to  admit  that  such  was  the  case,  and  yet  to  con- 
tend that  any  risk  of  any  other  kind  was  not  his,  but 
the  consignors.  It  is  impossible  to  distinguish  these  two 
matters — the  goods  were  at  the  risk  of  the  consignee. 
In  Dutton  v.  Solomonson^h),  Lord  Alvanley  considered 
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an  argument  of  the  sort  now  set  up,  and  showed  that  to 
admit  it  would  only  lead  to  confusion  and  error  in  the 
application  of  the  law  of  stoppage  in  transitu.     There 
is  no  doubt  that  an  action  for  goods  sold  and  deli- 
vered will  not  lie  unless  the  goods  are  so  dealt  with 
as  to  operate  as  a  delivery  to  the  vendee.     But  there 
may  be  an  action  for  goods  bargained  and  sold,  but 
not  for  goods  sold  and  delivered.      In  this  case  no 
particular  conveyance  was  named.     It  was    named 
in  Dawson  v.  Peck  (i),  and  there  Lord  Kenyan  held 
that  the  delivery  to  the  carrier  operated  as  a  delivery 
to  the   purchaser.      In  Brown  v.  Hodgson  (k)j  the 
distinction  was  taken  between  goods  sent  from  one  part 
of  England  to  another,  and  goods  sent  from  England 
to  a  foreign  country,  and  it  was  argued  that  in  the 
former  case  a  delivery  to  the  carrier  was  a  delivery 
to  the  consignee.     No  objection   was   taken  to  that 
argument,  which,  if  well  founded,  must  certainly  most 
strongly  affect  the  decision  in  this  case.     In  King  v. 
Meredith  (/),  it  was  clearly  laid  down  that  as  soon  as 
goods  were  delivered  to  a  carrier  they  were  at  the 
risk  of  the  purchaser,  though  the  carrier  was  paid  by 
the  vendor;  Mr.  Justice  Lawrence  observing,  that  the 
mode  in  which  the  carrier  was  to  be  paid  made  no 
difference.     The  plaintiff,  by  paying  the  carrier,  did 
not  become  the  insurer  of  the  spirits  while  they  were 
in  the  carrier's  hands.     The  question  is  not  who  paid 
the  carrier,  but  at  whose  risk  the  goods  were  to  be 
carried ;  and  all  the  cases  show  that  the  charges  for 
freight  and  insurance  being  paid  by  the  consignee, 
he  was  the  person  at  whose  risk  the  goods  were  car- 
ried.    Lord  Alvanlet/  has  shown  that  the  question  as 
to  the  right  of  stoppage  in  transitu  has  nothing  to 
do  with  the  question  of  the  vesting  of  the  property. 
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The  right  to  stop  in  transitu  is  the  only  right  which 
remains  to  the  vendors  from  the  moment  that  the 
goods  are  shipped  on  board  the  vessel,  and  that  right 
is  chiefly  referrible  to  the  fact  that  the  condition  on 
which  the  purchase  was  made  has  been  unfulfilled. 
Nothing  would  be  more  dangerous  than  to  say  that 
where  the  right  of  action  has  once  accrued,  it  can  be 
barred  by  matters  subsequently  taking  place  between 
the  parties.  Such  a  doctrine  is  expressly  negatived 
in  Dawson  v.  Feck  (m).  In  Yates  v.  White  (n),  which 
occurred  in  the  Court  of  Common  Pleas,  in  Hilary 
Term  1838,  there  was  an  action  by  the  owner  of  one 
vessel  against  the  owner  of  another,  for  running  down 
the  plaintiff's  vessel.  The  plaintiff  had  a  verdict 
upon  the  trial,  but  the  case  going  before  an  arbi- 
trator, certain  special  facts  were  stated  for  the  opinion 
of  the  Court.  It  was  clear  that  the  plaintiff's  vessel 
was  run  down  by  the  negligence  of  the  defendant's 
master,  but  it  appeared  that  since  the  damage  had 
accrued  the  plaintiff  had  recovered  the  whole  amount 
of  the  damage  from  the  underwriters  with  whom  he 
had  insured  the  vessel.  At  the  time,  therefore,  when 
the  action  was  brought  he  had  not  sustained  any 
damage,  for  the  whole  loss  had  been  made  good  to 
him.  Under  these  circumstances  it  was  argued  that 
the  action  was  not  maintainable,  because,  being  an 
action  for  damages,  he  could  only  sustain  it  in  respect 
of  the  damage  he  had  actually  suffered,  so  that  if  he 
recovered  at  all  it  must  be  merely  a  verdict  with 
nominal  damages.  The  Court  of  Common  Pleas, 
however,  after  a  very  elaborate  argument,  held  the 
action  to  be  maintainable  for  the  whole  amount  of  the 
damage  sustained ;  the  Judges  declaring  that  it  was 
quite  foreign  to  the  question,  whether  by  matter  sub- 
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sequently  occurring  any  compensation  from  any  other 
had  been  obtained  by  the  party  injured :  that  though 
he  had  not  at  that  time  sustained  damage,  he  was  still 
entitled  to  recover ;  and  if  any  other  person  had  paid, 
under  a   legal  liability  as  between  himself  and  the 
plaintiff,  a  compensation  demandable  in  consequence 
of  that  damage  having  occurred,  the  plaintiff  might 
become  a  trustee  for  him,  but  that  that  circumstance 
did  not  make  any  difference  as  to  the  parties  then 
before  the  Court.      It  is  clear,  upon  that  authority, 
that  the  legal,  not  the  equitable,  rights  of  the  parties 
are  to  be  looked  to.    In  Abbott  on  Shipping  (o),  after 
stating  the  form  of  a  bill  of  lading  which  makes  the 
goods  deliverable  to  the  consignee  or  his  assignee,  it 
is  said,  "  It  is  proper,  however,  to  notice  here,  that  if 
the  person  to  whom  the  delivery  may  be  so  ordered  is 
only  an  agent  for  the  shipper,  and  has  no  property  in 
the  goods,  he  cannot  maintain  an  action  in  his  own 
name  against  the  master  for  not  delivering  them ;" 
and  a  case  of  Waring  v.  Cox^  in  1808,  before  Lord 
Ellenborough^  is  cited.     This  passage  shows  that  the 
right  of  the  consignor  to  maintain  the  action  can  only 
exist  in  an  exceptive  case  ;  and  in  truth  all  the  autho- 
rities show  that  it  is  the  universal  practice  that  the 
consignee  should  bring  the  action.     In  Gatcliffe  v. 
Bourney  which  was  tried  the  other  day  in  the  Court 
of  Common  Pleas,  a  bill  of  exceptions  was  tendered 
on  other  points ;  but  though  the  action  there  was  the 
same  as  the  present,  it  never  occurred  to  the  defend- 
ant's counsel  that  any  objection  arose  on  the  ground 
that  the  consignee  was  the  plaintiff.     All  the  autho- 
rities, therefore,  go  to  show  that  the  consignee  is  the 
proper  person  to  bring  the  action,  unless  there  is  a 
direct  contract  to  the  contrary.     In  this  case  there 

(o)  4th  Edit.  227 ;  5th  Edit.  216. 
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is  no  such  contract,  and  the  general  rule  must  be 
applied ;  and  then  the  direction  of  the  Lord  Presi- 
dent was  right,  and  the  judgment  of  the  Court  below 
must  be  affirmed. 

Sir  W:  FoUett^  in  reply : — The  objections  now  in- 
tended to  be  argued  must  be  recalled  to  the  attention 
of  the  House.  The  first  is,  that  on  the  issue  in  ques- 
tion the  point  of  law  on  which  the  Judge  directed  the 
jury  to  find  for  the  vendor  did  not  arise  at  all. — 
[Lord  Brougham:  The  liability  to  the  pursuer  is 
the  question.  Does  B.  owe  A.  a  given  debt  ?  Would 
not  that  raise  the  question  whether  A.  or  C.  was  the 
creditor,  without  pleading  ?] — It  might  do  so  in  some 
instances,  but  not  in  this  particular  case.  Other 
matter  besides  the  direct  issue  could  not  arise  here, 
because  that  would  be  an  interference  with  the  regu- 
lations of  the  statute.  Secondly,  it  is  not  denied,  on 
the  other  side^  that  if  it  is  important  that  the  goods 
should  be  found  to  have  been  at  the  risk  of  the  plain- 
tiff*, that  question  ought  to  have  been  submitted  to 
the  jury,  and  the  Judge  had  no  right  to  take  the 
decision  of  it  into  his  own  hands.  The  third  objec- 
tion is,  that  the  particular  facts  of  this  case,  on  which 
the  right  of  the  consignor  must  depend,  were  not 
sufficiently  found.  Had  this  been  done,  the  evidence 
would  have  shown  beyond  all  doubt  that  the  spirits 
were  at  the  risk  of  the  pursuers ;  that  Rohson  was  not 
to  be  deemed  the  owner  of  the  spirits  till  they  had 
been  landed  on  the  quay  at  Newcastle.  If,  therefore, 
this  question  had  not  been  kept  from  the  jury,  it  must 
have  been  decided  in  favour  of  the  Appellants.  Rights 
of  action  are  assignable  in  Scotland,  though  not  in 
England.  Let  it  be  admitted  that  the  consignee 
might  maintain  the  action,  it  does  not  follow  that  the 
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consignor  might  not.  If  there  is  a  doubt  about  the 
facts,  the  case  ought  to  be  submitted  to  another  juiy. 
This  is  not  like  the  case  of  a  shipment  being  made  in 
the  name  of  a  third  party,  and  the  owner  keeping 
only  a  lien  on  the  goods.  Here  they  were  shipped  in 
the  name  of  the  consignor,  and  this  is  different  from 
the  cases  where  the  owner  of  the  ship  had  to  look  for 
the  freight  to  the  consignee ;  and  the  shipowner  had 
no  right  to  make  the  payment  of  the  freight  a  condi- 
tion precedent  to  the  delivery.  The  bill  of  lading 
gays,  "  the  freight  being  paid  by  Dunlop  ^  Co^  If 
it  was  not  so  paid,  the  shipowner  could  not  detain  the 
goods  against  the  consignee,  but  would  be  bound  by 
the  bill  of  lading  to  look  to  the  consignor  for  pay- 
ment. The  case  most  directly  in  point  with  the  pre- 
sent is  that  of  Moorsom  v.  Kymer  (p).  That  was  a 
case  in  which  a  ship  was  chartered  for  a  voyage  at  a 
certain  rate  of  payment,  part  on  clearing,  and  part  on 
returning.  The  bill  of  lading  was  to  deliver  to  the 
charterer  or  his  assignee,  he  or  they  pa3ring  freight. 
It  was  held  that  the  indorsee  of  the  bill  of  lading  for 
valuable  consideration  was  not  liable  to  the  ship- 
owners, on  an  implied  assumpsit  to  pay  the  freight, 
arising  out  of  the  receipt  of  the  goods  under  the  bill 
of  lading.  But  the  authority  of  cases  is  not  required 
here,  for  in  this  form  of  the  bill  of  lading  the  owner 
of  the  ship  has  no  remedy  whatever  against  the  con- 
signee. The  contract  here  was  made  between  the 
shipowner  and  Dunlop  Sf  Co.  The  freight  here  was 
paid.  On  the  question  of  fact  whether  the  goods 
were  at  the  risk  of  Dunlop  8p  Co.,  the  statement  of 
Robson  ought  to  be  taken  as  true ;  but  if  treated  as 
false,  it  was  a  question  which  ought  to  have  been 
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submitted  to  the  jury.  It  is  clear  that  on  the  facts  of 
the  case  here,  an  action  for  goods  sold  and  delivered 
would  not  lie  until  after  the  delivery  of  the  goods  at 
Newcttsth.  Till  then,  therefore,  the  purchaser  had 
no  vested  title  in  them  :  they  were  the  goods  of  the 
shipper,  were  shipped  on  his  account,  and  he  is  enti- 
tled to  maintain  this  action  for  their  loss. 
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The  Lord  Chancellor ^  having  stated  the  nature  of  the 
case,  said : — One  question  raised  upon  the  appeal  below 
was,  how  far  the  liability  of  the  defenders  to  the  pur- 
suers was  put  in  issue  by  the  mode  in  which  these 
issues  were  directed ;  it  being  stated  that  it  had  been 
made  a  matter  of  defence  that  the  pursuers  were  not 
the  right  parties,  and  that  that  question  was  not  in- 
tended to  be  included  in  the  trial  of  the  issue ;  but  I 
think  that  that  point  was  raised  upon  the  pleadings, 
and  was  left  open  on  the  issues.     The  second  issue 
was  in  this  form : — [His  Lordship  read  it.] — It  is  clear 
that  if  it  was  not  intended  to  leave  that  question  of 
the  legal  liability  open,  the  issue  would  not  have  been 
stated  in  those  terms.     The  Court  would  have  held 
it  sufficient  to  direct  a  trial  of  the  first  issue,  whether 
the  pursuers  had  shipped  a  puncheon  of  spirits  on 
board   the   vessel,   and  whether  the  defenders  had 
wrongfully  failed  to  deliver  the  said  puncheon  of  spi- 
rits ;  but  the  latter  portion  of  the  second  issue  neces- 
sarily  involves  the   question   whether   the   liability 
belonged  to  the  pursuers  or  to  the  consignee  of  the 
spirits. 

At  the  trial  of  the  cause,  the  deposition  of  Robson, 
the  consignee,  was  adduced  : — [His  Lordship  read  it.] 
— These  issues  came  on  for  trial  before  the  Lord  Pre- 
sident, and  his  Lordship  gave  the  following  direction 
to  the  jury: — [His  Lordship  read  the  direction  and 
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the  verdict.] — ^The  pursuers  excepted  to  that  direction, 
and  it  was  brought  under  the  consideration  of  the 
first  division  of  the  Court  of  Session,  where  the  Judges 
by  a  majority  of  three  to  one  approved  of  the  sum- 
ming up  of  the  Lord  President ;  on  which  his  direction 
was  affirmed,  and  a  new  trial  was  refused.     The  pre- 
sent appeal  was  then  brought,  and  the  question  is 
whether,  in  point  of  law,  that  direction  of  the  Lord 
President  is  maintainable.     On  this  matter  the  law 
of  England  and  that  of  Scotland  are  the  same.     We 
have  now  to  determine  whether,  in  a  question  between 
a  carrier  and  the  person  to  whom  the  carrier  is  re- 
sponsible in  the  event  of  the  property  being  lost,  the 
sending  an  invoice  to  the  consignee,  by  which  it  ap- 
peared that  the  property  had  been  insured  and  the 
freight  paid  by  the  consignor,  and  the  amount  of  such 
freight  and  insurance  charged  by  the  consignor  to  the 
consignee,  deprived   the  consignor  of  the  power  of 
suing,  and  of  an  interest  or  right  to  recover  the  value 
of  the  property.     It  is  no  doubt  true  as  a  general  rule, 
that  the  delivery  by  the  consignor  to  the  carrier  is  a 
delivery  to  the  consignee,  and  that  the  risk  is  after 
such  delivery  the  risk  of  the  consignee.     This  is  so 
if,  without  designating  the   particular  carrier,   the 
consignee  directs  that  the  goods  shall  be  sent  by  the 
ordinary  conveyance:  the  delivery  to  the  ordinary 
carrier  is  then  a  delivery  to  the  consignee,  and  the 
consignee  incurs  all  the  risk  of  the  carriage.     And  it 
is  still  more  strongly  so  if  the  goods  are  sent  by  a 
carrier  specially  pointed  out  by  the  consignee  him- 
self, for  such  carrier  then  becomes  his  special  agent. 

But  though  the  authorities  all  establish  the  general 
inference  I  have  stated,  yet  that  general  inference  is 
capable  of  being  varied  by  the  circumstances  of  any 
special  arrangement  between  the  parties,  or  of  any 
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particular  mode  of  dealing  between  them.  If  a  par- 
ticular contract  be  proved  between  the  consignor  and 
the  consignee, — and  the  circumstance  of  the  payment 
of  the  freight  and  insurance  is  not  alone  a  conclusive 
evidence  of  ownership, — as  where  the  party  undertak- 
ing to  consign,  undertakes  to  deliver  at  a  particular 
place,  the  property,  till  it  reaches  that  place  and  is 
delivered  according  to  the  terms  of  the  contract,  is  at 
the  risk  of  the  consignor.  And  again,  though  in 
general  the  following  the  directions  of  the  consignee, 
and  delivering  the  goods  to  a  particular  carrier,  will 
relieve  the  consignor  from  the  risk,  he  may  make 
such  a  special  contract,  that,  though  delivering  the 
goods  to  the  carrier  specially  intimated  by  the  con- 
signee, the  risk  may  remain  with  him ;  and  the  con- 
signor may,  by  a  contract  with  the  carrier,  make  the 
carrier  liable  to  himself.  In  an  infinite  variety  of 
circumstances,  the  ordinary  rule  may  turn  out  not  to 
be  that  which  regulates  the  liabilities  of  the  parties. 
Now,  the  Lord  President  laid  down  the  rule  to  the 
jury  as  if  there  could  be  no  exception  to  the  operation 
of  it.  And  that  seems  to  me  to  be  the  first  error  in 
the  direction.  The  Lord  President  stated  it  as  a  rule 
without  an  exception,  that  because  the  freight  and 
insurance  were  paid  by  the  consignor,  who  charged 
the  consignee  with  their  amount,  the  risk  was  there- 
fore necessarily  with  the  consignee — that  there  was 
consequently  no  right  to  inquire  what  was  the  parti- 
cular transaction  between  the  parties — but  that,  be- 
cause of  that  circumstance  alone,  the  consignor  could 
not  recover.  On  that  direction  the  jury  found  a  ver- 
dict for  the  defendants,  on  the  particular  issue  which 
involved  the  question  of  the  right  to  maintain  the 

action. 

A  reference  to  the  authorities  shows  that  no  such 
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invariable  rule  exists,  and  that  the  circumstance  relied 
on  by  the  Lord  President  is  not  conclusive.  His 
Lordship  directed  the  jury  that  that  &ct  was  conclu- 
sive ;  so  conclusive  that  it  withdrew  from  their  con- 
sideration other  circumstances  which,  in  another  state 
of  things,  it  might  be  material  to  consider.  But  the 
circumstance  is  not  conclusive :  indeed,  to  show  that 
it  is  not,  I  need  only  remind  your  Lordships  that  if 
a  man  in  London  purchases  goods  at  Edinburgh  or 
Newcastle^  he  must  pay,  in  addition  to  the  real  price 
of  the  goods,  the  charge  of  their  conveyance :  he 
either  pays  it  directly  to  the  carrier,  if  they  are  carried 
on  his  account,  or  indirectly  to  the  vendor  in  the 
shape  of  an  increased  price,  if  the  vendor  takes  on 
himself  the  charge  of  conveying  them.  The  same  ob- 
servation  may  be  made  with  regard  to  the  insurance; 
80  that  it  comes  to  the  same  thing  whether  the  money 
paid  to  the  consignor  for  the  goods  does  or  does  not 
include  the  cost  of  the  carris^e  and  the  insurance, 
since  in  the  end  both  are  in  fact  paid  by  the  con- 
signee. All  that  is  proved  by  the  invoice  in  this 
case  is,  that  the  consignee  paid  the  cost  price  of  the 
goods,  and  was  charged  with  the  freight  and  insur- 
ance. That  circumstance  alone  is  not,  therefore, 
decisive. 

The  opinion  which  I  am  now  offering  to  your 
Lordships  does  not  rest  on  general  principles  only ;  it 
has  been  the  subject  of  several  decided  cases.  But 
before  referring  to  them,  I  will  again  call  your  Lord- 
ships' attention  to  the  summons,  which  states  the 
special  contract  between  the  consignor  and  consignee, 
by  which  the  former  undertook  to  deliver  the  goods 
at  Newcastle.  If  the  fact  thus  stated  had  been  clearly 
made  out  by  the  evidence,  the  consignee  would  have 
been  proved  to  have  nothing  to  do  with  the  spirits 
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till  they  got  to  Newcastle^  and  were  delivered  to  him 
there.  If  such  a  contract  existed,  it  ought  to  have 
been  admitted  to  proof.  It  might  have  turned  out 
that  the  existence  of  such  a  ccmtract  was  not  made 
out  to  the  satisfaction  of  the  jury,  but  it  appears  that 
it  was  not  left  to  their  consideration;  the  Lord 
President,  on  the  evidence  that  the  charges  of  freight 
and  insurance  were  to  be  paid  by  the  consignee, 
having  withdrawn  all  other  questions  from  the  con- 
sideration of  the  jury,  and  directed  them  to  find  a 
verdict  for  the  defendants. 

To  show  that  the  circumstance  relied  on  by  the 
Lord  President  as  justifying  such  a  conclusion  is  not 
in  itself  decisive,  I  shall  now  refer  to  some  tA  the 
cases  on  that  subject.  The  first  in  point  of  date  is 
that  of  Dams  and  another  v.  James  {q).  There  it 
was  alleged  that  the  vendors  had  delivered  certain 
goods  to  a  carrier,  who  undertook  to  carry  for  a  cer- 
tain price,  and  to  deliver  within  a  certain  time.  The 
goods  were  lost,  and  the  consignor  having  brought 
an  action  to  recover  the  amount  of  their  value,  the 
argument  was  raised,  as  in  the  present  case,  that  the 
consignee  alone  was  entitled  to  maintain  such  an 
action,  for  that  the  consignors  parted  with  their  pro- 
perty  in  the  goods  on  delivering  them  to  the  carrier. 
But  Lord  Mansfield  said  (r),  "  There  is  neither  law 
nor  conscience  in  the  objection :  the  vesting  of  the 
property  may  differ  according  to  the  circumstances  of 
cases ;  but  it  does  not  enter  into  the  present  question. 
This  is  an  action  upon  the  agreement  between  the 
plaintiffs  and  the  carrier.  The  plaintiffs  were  to  pay 
him.  The  action  is  properly  brought  by  the  persons 
who  agreed  with  him,  and  who  were  to  pay  him." 
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The  next  case  is  that  of  Moore  v.  fVUson  («).  That 
was  assumpsit  against  a  common  carrier,  for  not  safelj 
carrying  and  delivering  goods.  The  plaintiffs  were 
the  consignors.  The  declaration  was  on  an  under^ 
taking  to  carry  the  goods  ^^  for  a  certain  hire  and 
reward  to  be  paid  by  the  plaintiffs."  It  was  proved 
at  the  trial  that  Clarkcj  the  consignee,  had  agreed 
with  the  plaintiffs  to  pay  the  carriage  of  the  goods. 
On  this  it  was  objected  that  the  evidence  did  not 
support  the  declaration,  and  the  plaintiffs  were  non- 
suited. But  on  a  motion  for  a  new  trial,  Mr.  Justice 
Butter  said  that  he  had  mistaken  the  law,  ^^  for  that, 
whatever  might  be  the  contract  between  the  vendor 
and  the  vendee,  the  agreement  for  the  carriage  was 
between  the  carrier  and  the  vendor  ;''  and  the  rule  for 
the  new  trial  was  made  absolute.  The  case  of  Dawes 
V.  Peck(t)  was  referred  to,  for  the  purpose  of  sup- 
porting the  direction  of  the  Lord  President ;  but  in 
my  opinion  it  does  not  go  so  far.  That  was  an  action 
on  the  case  by  the  consignor  of  goods  against  a  com- 
mon carrier,  for  not  safely  carrying  according  to  his 
undertaking.  The  goods  had  been  sent  conformably 
to  the  orders  of  the  consignee,  and  by  the  carrier  he 
had  pointed  out ;  and  there  the  plaintiff  was  nonsuited, 
because  Lord  Kenyon  thought  that,  under  the  circum- 
stances of  that  case,  the  legal  property  in  the  goods 
was,  by  the  delivery  to  the  carrier,  vested  in  the  con- 
signee. A  motion  was  afterwards  made  for  a  new 
trial ;  but  the  Court,  thinking  that  there  were  no  spe- 
cial circumstances  to  take  that  case  out  of  the  general 
rule,  refused  the  new  trial.  Dutton  v.  Solomonson  (u) 
was  a  case  of  the  same  kind.  Both  these  cases, 
therefore,  are  inapplicable  to  the  present ;  for  here 

(s)  1  Term  Rep.  659.  (/)  8  Term  Rep.  330. 

(«)  3  Bos.  &  Pul.  582. 
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there  are  special  circumstaDces  which  do  vary  the 
general  rule.  The  converse  of  the  two  cases  I  have 
just  mentioned,  was  presented  to  the  Court  in  Ser- 
gent  v.  Morris  (x).  There  the  captain  of  a  vessel 
was  to  deliver  goods  for  the  consignor,  and  in  his 
name  to  the  consignee.  At  the  time  of  the  shipment 
the  consignee  had  no  property  in  the  goods ;  the  con- 
signee had  insured  the  goods,  and  had  paid  the  pre- 
miums in  advance  before  the  arrival  of  the  ship ;  but 
it  was  there  held  that  the  action  must  be  brought  in 
the  name  of  the  consignor,  because  it  appeared  that 
in  fact  the  shipment  there  was  made  on  behalf  of  the 
consignor,  at  his  risk  and  for  his  benefit.  The  direc- 
tion of  the  Lord  President  here  cannot  be  maintained 
without  overruling  that  case ;  for  he  refused  to  admit 
the  special  circumstances  of  this  case  to  be  taken  into 
consideration  by  the  jury.  In  Brawn  v.  Hodgson  (y). 
Lord  JSUenborough  held  that  goods  described  in  a 
bill  of  lading  as  ^*  shipped  by  order  and  on  account 
of  the  consignee,"  must  be  taken  to  be  goods  the 
property  in  which  vested  in  the  consignee  from  the 
time  at  which  they  were  put  on  board  the  ship ;  and 
that  consequently  the  consignor  could  not  maintain 
an  action  against  the  shipowner  for  non-delivery. 
The  case  of  King  v.  Meredith  (z)  seems  at  first  to  be 
opposed  to  that  ruling ;  that  was  an  action  for  the 
value  of  goods  consigned  to  the  defendant.  But  there 
no  special  contract  appeared ;  and  though  the  carrier 
was  in  fact  paid  by  the  consignors,  that  fact  alone 
was  not  held  sufficient  to  destroy  the  effect  of  the 
general  rule,  that  the  moment  the  property  was  de- 
livered to  the  carrier,  it  vested  in  the  consignee.  Mr. 
Justice  Lawrence  observing  that  the  plaintiffs,  by  pay- 
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ing  the  carrier,  did  not  become  insurers  of  the  spirits 
while  in  his  hands.  The  case  of  Joseph  v.  Know  (a), 
is  a  very  strong  one  on  this  subject,and  shows  most 
distinctly  that  no  general  inference  of  law  will  arise 
where  there  are  special  circumstances  showing  a  par- 
ticular contract  between  the  parties.  There  the 
plaintiffs,  who  carried  on  business  in  London^  were 
the  agents  of  the  consignors,  who  were  merchants  at 
Amsterdam ;  and  the  goods  were  shipped  by  the  plain- 
tiffs at  London,  to  be  carried  to  Surinam,  and  there 
delivered  to  one  Levy  Davids.  The  bill  of  lading 
stated  that  the  goods  were  shipped  by  the  plaintiffs, 
that  they  were  to  be  delivered  to  Davids  at  Surinamy 
and  that  the  freight  was  paid  in  London.  It  was 
proved  that  the  plaintiffs  had  themselves  sworn,  in  an 
answer  to  a  bill  in  equity,  that  they  believed  the  goods 
to  be  the  goods  of  Davids.  It  was  objected  that  the 
plaintiffs  could  not  maintain  the  action,  because  they 
had  no  interest  in  the  goods;  but  Lord  Ellenha- 
rough  held  that  this  was  the  case  of  a  contract  esta- 
blished by  the  bill  of  lading,  and  that  the  plaintiffs 
therefore,  from  whom  the  consideration  moved,  and 
to  whom  the  promise  was  made,  might  maintain  the 
action. 

These  authorities,  therefore,  establish  in  my  mind 
the  propositions  which  are  necessary  to  be  adopted,  in 
order  to  overrule  this  direction  of  the  Lord  President 
I  am  of  opinion,  that  although,  generally  speaking, 
where  there  is  a  delivery  to  a  carrier  to  deliver  to  a 
consignee,  he  is  the  proper  person  to  bring  the  actioa 
against  the  carrier  should  the  goods  be  lost ;  yet  that 
if  the  consignor  made  a  special  contract  with  the 
carrier,  and  the  carrier  agreed  to  take  the  goods  from 


(a)  3  Camp.  320. 
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him,  and  to  deliver  them  to  atiy  particular  person 
at  any  particular  place,  the  special  contract  super- 
sedes the  necessity  of  showing  the  ownership  in  the 
goods ;  and  that,  by  the  authority  of  the  cases  of  Davis 
V.  James  (6),  and  Joseph  v.  Knox  (c),  the  consignor, 
the  person  making  the  contract  with  the  carrier,  may 
maintain  the  action,  though  the  goods  may  be  the 
goods  of  the  consignee. 

But  further,  the  authorities  seem  to  me  to  establish 
that  the  consignor  is  entitled  to  maintain  the  action 
where  there  is  a  contract  to  deliver  at  a  particular 
place,  provided  the  risk  appears  in  fact  to  be  still  on 
him.  The  circumstance  of  paying  the  freight  or  the 
insurance,  though  a  circumstance  to  be  taken  into 
consideration,  is  not  in  itself  conclusive  on  the  question 
of  property,  nor  is  it  conclusive  on  the  right  to  sue. 
The  Lord  President  held  it  to  be  conclusive  on  these 
points,  and  therefore  shut  out  from  the  jury  the  con- 
sideration of  other  facts  in  the  case.  In  so  doing,  I 
think  that  his  direction  was  erroneous.  I  think  that 
there  are  two  objections  to  the  mode  in  which  he  left 
the  case  to  the  jury :  first,  that  he  withdrew  from 
their  consideration  the  question,  whether,  in  fact,  the 
goods  had  been  delivered  to  the  carrier  on  the  risk  of 
the  consignors  or  the  consignee ;  and,  secondly,  that 
he  directed  the  jury  to  find  a  verdict  without  preW- 
ously  determining  the  question,  whether  there  was  a 
special  contract  between  the  consignors  and  the  con- 
signee, which  might  have  enabled  the  pursuers  to 
recover  in  the  action.  It  is  not  necessary  for  your 
Lordships  to  inquire  in  what  form  that  question  ought 
to  be  left  to  the  jury,  the  question  on  the  bill  of  ex- 
ceptions being  generally  whether  the  direction  of  the 
Judge  was  in  point  of  law  correct  ?     I  am  of  opinion 
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1839.  that  it  was  not  correct,  and  that  the  interlocutor  disal- 

DiTklop  lowing  the  bill  of  exceptions  ought  therefore  to  be- 

and  others  reversed. 

«. 
L4MBIRT 
and  otbm.        Cause  remitted,  with  directions  to  allow  the  bill  of 

exceptions. 


APPEAL 

FROM  THE  COURT  OF  SESSION. 


,  ^^^^' ,     Archibald   Horne    and   Colin  Mac-1^      jj^ 

March  14, 15.         KENZIE  .-.../    i^^ 

"^*    *      The  Honourable  Mrs.  Maria  Hay  Mac-1  |,  ,    . 

KENZIE  and  Captain  Hugh  Munro   .j^««P^>^Mtei«^' 


A,f  2l  surveyor,  made  a  surrey  or  report,  which  he  furnished 
^^'  to  his  employers :  being  afterwards  called  as  a  witness,  he 

Jttvcr.  produced  a  printed  copy  of  this  report,  on  the  margin  of 

which  he  had,  two  days  before,,  to  assist  him  in  giving  his 
explanations  as  a  witness,  made  a  few  jottings.  The  report 
had  been  made  up  from  his  original  notes,  of  which  it 
was  in  bubstance,  though  not  in  words,  a  transcript* 
Held,  that  he  might  look  at  this  printed  copy  of  the 
report,  to  refresh  his  memory. 

Upon  an  issue  whether  certain  defendants  had  wrongfully 
fished  for  salmon  by  means  of  stake-nets,  placed  in  situa- 
tions prohibited  by  statute,  where  the  question  was  what 
•was  to  be  considered  "  river,'*  and  what  "  sea,"  a  direction 
that  '^  the  thing  to  be  looked  to  is  the  fact  of  the  absence 
or  the  prevalence  of  the  fresh  water,  though  strongly  im- 
pregnated with  salt,"  is  erroneous. 

The  mouth  of  a  river  comprehends  the  whole  space  between 
the  lowest  ebb  and  the  highest  flood  mark. 

The  points  argued  in  this  case  arose  out  of  an 
action  of  suspension  and  interdict  instituted  by  the 
present  Respondents,  as  pursuers,  against  the  Appel- 
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lants,  as  defenders,  for  the  purpose  of  putting  an  end        i839. 
to  the  use  of  stake-nets  and  other  illegal  engines  in      ^^ 
fishing  salmon  within  the  firth  of  Cromarty.  and  another 

The  general  question  between  the  parties  was  re-  Mackbhwe 
duced  to  the  form  of  an  issue,  which  was  repeated,  ^^  another. 
mutatis  mutandis,  in  regard  to  each  of  the  several  de- 
fenders, and  amounted  to  this,  Whether  the  defenders 
wrongfully  fished  for  salmon  in  the  firth  of  Cromarty y 
by  means  of  stake-nets,  yairs,  or  other  engines,  placed 
in  situations  prohibited  by  the  statutes  (a). 

A  jury  trial  took  place,  which  occupied  three  days, 
and  a  verdict  was  returned  in  favour  of  the  pursuers, 
against  all  the  defenders.  A  bill  of  exceptions  was 
tendered  by  the  defenders,  as  well  as  a  motion  made 
for  a  new  trial. 

There  are  two  exceptions  taken. 

The  first  relates  to  a  decision  of  the  presiding  Judge, 
by  which  his  Lordship  allowed  a  scientific  witness  for 
the  pursuers  to  have  before  him  and  to  refer  to,  in 
giving  his  evidence,  a  printed  report  made  out  by 
himself. 

The  second  relates  to  the  direction  of  the  Judge,  in 
point  of  law,  on  the  whole  case,  in  his  charge  to  the 

(a)  Several  sUtutes  were  passed  in  1424,  1427,  i4ag,  1469, 
1477,  1488,  and  1563,  to  prevent  the  use  of  **yair8  and  cruffis** 
in  *^  fresh  waters,  where  the  sea  flows  and  ebbs."  The  statute  of 
1488  ordained,  that  th^  should  be  destroyed  *<  in  salt  waters, 
where  the  sea  ebbs  and  flows."  The  Act  of  1563  re-enacted  the 
Act  of  1488,  with  this  addition,  ^^that  all  cruves  and  yairs  that  are 
set  of  late  upon  sands  and  shoals  far  within  the  water,  be  done 
away.*'  But  this  Act  contained  a  proviso,  declaring  that  it  should 
not  extend  **  to  the  cruves  and  yairs  being  upon  the  waters  of  the 
Solway."  In  the  case  ofDalgUUh  v.  The  Duke  of  At  holt  (5  Dow, 
282),  Lord  Eldon  distinctly  declared  his  opinion  (p.  291),  that 
'^  stake-nets  fell  within  the  meaning  of  the  word  '  yairs,'  used  in  the 
statutes ;  and  he  thought  likewise,  that  there  were  other  words  in 
these  statutes  which  would  comprehend  them  as  nets  within  the 
prohibitions  enacted.'* 

SS  3 
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1839.  The  first  exception  arose  upon  the  examination  of 

HoajfE  ^^^  pursuers'  first  witness,  George  Buckananj   civil 

and  another  engineer.     Mr.  Buchanan  had  scarcely  commenced 

Mackenzie  giving  his  evidence,  when  the  examination  was  inter- 

an  another,  j^yptg^j  \^y  ^^  following  procedure,  as  set  forth  in  the 

bill  of  exceptions : 

'^  At  this  stage  of  the  examination  of  the  said 
George  Buchanany  the  counsel  learned  in  the  law  fw 
the  said  defenders  did  object  to  the  witness  having 
before  him  a  printed  paper,  while  giving  his  testi- 
mony.    And  the  witness  being  examined  as  to  the 
said  printed  paper,  deponed,  that  it  was  a  copy  of 
a  report  which  he  had  made  to  the  pursuers,  on  their 
employment,  and  on  the  margin  of  which  he  had, 
two  days  ago,  made  a  few  jottings.     The   witness 
stated  that  he  had  his  original  note-book  with  him, 
and  that   these  jottings  are  not  in  it,  though  their 
materials  are.     He  could,  with  a  little  time,  repeat  the 
calculations  of  which  these  jottings  consist,   but  he 
happened  to  make  them,  with  a  view  to  his  own  ex- 
planations as  a  witness,  on  the  margin  of  the  printed 
copy.     His  report  is  dated  1st  November  1836.     It  is 
made  from  his  original  notes,  but  it  is  not  a  literal 
transcript  of  them  ;  but  in  substance  it  is  the  same. 
Whereupon  the  said  counsel  for  the  defenders  did 
object  to  the  said  witness  being  allowed,  while  giving 
his  testimony,  to  have  before  him,  and  refer  to  the 
said  printed  paper  and  notes  written  thereon,  which 
were  not  made  at  the  time  of  making  the  survey  or 
observations  with  reference  to  the  firth  of  Cromarty. 
But  the  said   Lord  Cockburn^  after  looking  at  the 
said  printed  paper  and  notes,  repelled  the  objection. 
Whereupon  the  said  counsel  for  the  said  defenders  did 
then  and  there  except  to  the  foresaid  judgment  of  the 
said  Lord  Cockburn^  and  insisted  that  the  said  George 
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Buchanan  ought  not,  in  giving  his  testimony,  to  be 
allowed  to  have  the  said  paper  and  jottings  thereon 
before  him,  or  to  refer  thereto,  and  that  such  testi- 
mony so  given  could  not  be  received  as  legal  and 
competent  evidence." 

The  second  exception  related  to  the  charge  given 
to  the  jury  by  the  presiding  Judge. 

The  direction  excepted  to  was  in  the  following 
terms :  **  Now,  assuming  the  machines  to  have  been 
used,  the  point  is,  whether  they  were  so  wrongfully  ? 
There  are  many  circumstances  which  might  have 
made  the  use  of  them  wrongful ;  but  the  only  ground 
on  which  they  can  be  held  to  have  been  so  under 
these  issues,  is,  that  they  were  placed  in  illegal  situa- 
tions. Hence  the  full  question  put  to  you  is,  whether 
salmon  were  wrongfully  fished  by  means  of  these 
engines,  *  placed  in  situations  prohibited  by  law.* 

"  It  may  naturally  occur  to  you  as  odd,  that  a 
question  so  much  involved  in  law  should  be  put  to 
you.  But  it  was  unavoidable.  Because,  though  a 
Court  may  give  the  legal  rule,  which  permits  or  con- 
demns these  machines,  according  to  circumstances, 
the  determination  of  the  circumstances,  that  is,  of  the 
facts  to  which  the  rule  is  to  be  applied,  is  the  proper 
province  of  a  jury.  I  shall  therefore  begin  by  giving 
yon  as  much  of  the  law  as  is  necessary,  and  shall  then 
leave  you,  with  such  observations  as  may  appear  to  me 
to  be  proper,  to  apply  this  law  to  what  you  shall  think 
the  true  import  of  the  evidence. 

"  I  say,  as  much  as  is  necessary ;  for  it  is  not  neces- 
sary for  the  determination  of  this  particular  case,  that 
I  should  give,  or  attempt  to  give  you,  a  catalogue, 
or  a  description,  of  all  the  circumstances,  even  of 
situation,  under  which  stake-nets  may  be  lawful,  or 
the  reverse ;  many  of  them  having  no  application  to 
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1 839.       this  case ;  and  it  is  needless  to  encumber  ourselves 
'„  "  with  legal  matter  that  is  superfluous.     Nor  shall  I 

and  another  troublc  you  by  any  observations  either  on  the  history 
Mackewzie  or  on  the  policy  of  the  law.  These  may  be  useful  to 
and  another,  lawyers,  by  assisting  them  to  put  the  right  construc- 
tion on  disputed  statutes ;  but  they  are  of  little  or  no 
use  after  the  construction  of  these  statutes  is  fixed ; — 
and  least  of  all  to  juries,  who,  without  any  reasoning 
on  the  subject,  must  take  the  law  as  they  receive  it 
from  the  Court. 

"  Now  I  have  to  lay  it  down  to  you,  in  the  first 
place,  that  the  statutes,  as  explained  by  decisions, 
make  these  machines  unlawful  if  they  be  placed  in 
what  is  usually  known  as  a  river  in  the  ordinary  sense 
of  this  word.  You  have  heard  enough  in  this  case  to 
let  you  know  that  science  and  investigation  may  dis- 
cover rivers  where  the  uninformed  eye  cannot  or  does 
not  trace  them.  Of  this  case  I  shall  speak  instantly. 
All  I  now  say  is,  that  this  apparatus  is  prohibited  by 
law,  if  it  be  placed  in  a  river. 

"  In  the  second  place,  there  are  many  rivers  which 
only  join  the  ocean  through  a  firth,  or  through  a  long 
land-locked  valley,  where  the  fresh  and  salt  waters 
meet.  In  this  situation  it  will  probably  depend  upon 
external  appearances  whether  ordinary  observers  will 
say  that  the  space  is  occupied  by  the  sea,  or  by  the 
river,  or  by  both.  If  it  shall  be  so  fully  and  distinctly 
occupied  by  the  flowing  fresh  water,  as  that  it  is  really 
a  river,  though  the  common  river  features  may  be 
periodically  efiaced  by  the  tide,  it  comes  under  the 
preceding  rule ;  that  is,  being  still  a  river,  these  ma- 
chines are  unlawful. 

"  Moreover,  rivers  have  estuaries ;  that  is,  spaces 
intermediate  between  the  strictly  proper  river  and 
the  strictly  proper  sea.     Through  these  partly  fresh 
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and  partly  salt  estuaries,  though  its  ordinary  river 
fieatures  may  be  impaired,  or  at  high  tides  even 
obliterated,  the  river  still  does  in  truth  exist  and 
operate;  though  its . existence  be  only  continued 
among  sands  and  shaulds,  through  which  it  has  to 
work  its  way,  struggling  with  the  tide.  Now  these 
structures  are  also  unlawful  in  these  estuaries.  Not 
that  estuaries  are  specially  mentioned  by  name  in  the 
statutes,  neither  are  friths.  But  the  estuary  is  a  part 
of  the  river,  and  is  included  under  this  word.  The 
mere  name  is  of  little  importance.  The  thing  to  be 
looked  to  is  the  fact  of  the  absence,  or  of  the  preva- 
lence of  the  fresh  water,  though  strongly  impregnated 
by  salt.  Now,  where  this  fresh  water  prevails,  though 
in  the  estuary,  these  structures  are  illegal ;  and  they 
are  not  only  unlawful  (meaning  always  within  the 
ebbing  and  flowing  of  the  tide)  when  placed  in  the 
channel  of  the  estuary  that  is  always  covered  with 
water,  but  they  are  so  also  if  they  be  placed  on  the 
sands  which  are  left  dry  by  the  ebbing  of  the  sea. 

*^  In  these  two  situations,  viz.  in  the  river,  or  in 
its  land-locked  estuary,  the  contrivances  are  illegal. 
There  are  two  situations  of  a  different  description  in 
which  they  are  lawful. 

"  For,  in  the  third  place,  some  rivers  terminate 
without  passing  through  any  frith  or  estuary,  and  are 
lost  in  the  open  ocean  almost  so  soon  as  they  touch 
the  salt  water.  In  this  case,  stake-nets  are  not  pro- 
hibited, if  they  be  placed  away  from  the  immediate 
mouth  of  the  river,  though  situated  where  the  sea 
ebbs  and  flows.  The  ebbing  and  flowing  won't  of 
itself  render  them  unlawful;  because  they  may  be 
within  the  sphere  of  this  phenomenon,  and  yet  in  the 
pure  and  undoubted  sea« 

"  In  the  fourth  place,  tliere  are  examples  in  which 
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1 839.  the  juuction  of  the  freshwater  and  the  salt  does  not 

HoRVB  ^^  place,  as  in  the  case  last  put,  at  the  edge  of  the 

and  aoother  open  ocean,  but  far  up  in  the  land,  where  the  riyer 

Macxenzib  loses  itself  in  arms  or  in  bays  of  the  sea.      These 

an  anotber.  pQ^iQ^g  ^f  ij^q  ocean  become  what  are  called  arms  of 

the  sea,  merely  because  they  happen  to  be  inclosed 
within  ridges,  which  guide  their  waters  into  the  inte- 
rior. But  this  circumstance  does  not  make  these  arms 
identical  with  estuaries.  They  are  the  sea.  And 
being  so,  these  machines,  if  placed  in  or  on  arms  of 
the  sea,  as  distinguished  from  the  estuaries  of  rivers, 
are  not  unlawful.  What  shall  be  held  to  be  an  arm, 
and  what  an  estuary,  is  a  question  of  fact  for  you. 
All  I  say  as  to  the  rule  is,  that  if  there  be  an  arm  dis- 
tinct from  an  estuary,  then,  in  that  arm,  or,  in  other 
words,  in  that  portion  of  the  sea,  these  fixed  traps  are 
not  illegal. 

"  The  substance  of  these  rules  is  merely  this,  that 
to  make  the  particular  engines  with  which  we  are 
now  dealing  unlawful,  it  must  be  proved  that  they  are 
in  a  river,  or  in  its  estuary,  whether  within  the  chan- 
nel, or  on  the  sands  made  dry  by  the  ebbing.  It  is 
the  pursuer's  business  to  prove  that  they  are  so 
placed.  If  he  shall  fail,  the  defenders  may  have 
nothing  to  do.  But  if,  not  content  with  relying  on 
the  pursuer's  failure,  the  defenders  choose,  they  may 
show,  and  they  have  tried  to  do  so,  that  their  struc- 
tures are  truly  in  the  sea ;  whether  the  open  sea,  or  on 
one  of  its  arms  or  bays ;  and  if  so,  they  are  lawfiiL 

"  In  short,  a  river  does  not  lose  its  legal  protection, 
in  reference  to  salmon-fishing,  merely  by  being  met 
by  the  advancing  tide,  provided  this  be  within  what 
are  called  (though  usually  by  two  Latin  words)  the 
jaws  of  the  land,  and  provided  the  relative  size  of  the 
river,  and  the  other  circumstances,  shall  satisfy  a  jury. 
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that,  on  the  whole,  the  space  is  river,  including  in 
this  term  its  estuary.  And,  on  the  other  hand,  the 
sea  does  not  lose  its  privileges  merely  because  a  river 
flows  into  it,  or  flows  through  one  of  its  arms  or  bays, 
where  the  tide  ebbs  and  flows,  provided  the  relative 
smallness  of  the  stream,  and  other  circumstances,  shall 
satisfy  a  jury,  that,  on  the  whole,  the  space  is  sea,  and 
not  river  or  the  continuation  of  a  river  through  its 
estuary." 

This  exception  consisted  of  two  parts.  The  de- 
fenders, in  the  first  place,  objected  to  the  direction  in 
point  of  law,  actually  given  by  Lord  Cockburn ;  and, 
in  the  second  place,  *^  that  the  said  Lord  Cockburn 
ought  not  to  have  directed  the  jury  in  point  of  law, 
that  the  engines  set  forth  in  the  issues  were  illegal 
if  placed  in  estuaries,  according  to  the  aforesaid  de- 
scription and  definition  of  them  ;  and  in  so  far  as  it 
did  not  direct  the  jury  that  the  prohibitions  of  the 
statutes  could  not  extend  lower  down  than  to  the 
point  where  the  fresh  water  of  the  river  joined  the 
salt  water  of  the  sea  at  low  ebb  tide." 

The  bill  of  exceptions  was  argued  before  all  the 
Judges  of  the  Court  of  Session ;  and  by  their  unani- 
mous opinion,  the  following  decree,  dated  10  July 
1838,  was  pronounced: — "The  Lords  disallow  this 
bill  of  exceptions,  but  find  no  expenses  due." 

The  defenders  appealed  against  this  decree. 

Sir  F.  Pollock  and  Mr.  Peniberton,  for  the  Appel- 
lants : — The  witness  ought  not  to  have  been  permitted 
to  look  at  the  printed  report,  in  order  to  refresh  his 
memory.  Such  a  practice  is  not  in  accordance  with 
those  rules  of  evidence  which  are  obeyed  in  Scotland 
as  well  as  in  England.  There  are  no  Scotch  autho- 
rities precisely  relating  to  this  point,  and  it  is  there- 
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1839.  fore  absolutely  necessary  to  resort  to  English  cases. 
^^^  The  principles  of  evidence  are  the  same  in  both  coun- 
aod  another  tries.  A  witncss  looking  at  a  paper  for  the  purpose 
Mackbuzib  of  refreshing  his  memory,  must  use  the  original  not 
and  another.  |||g  copy  of  a  document,  or  if  the  copy  is  to  be  referred 
to  at  all,  it  must  be  the  copy  of  the  whole,  and  not  a 
mere  abstract  In  the  courts  of  this  country,  a  most 
ordinary  case  is  that  of  calling  a  short-hand  writer, 
and  referring  to  his  notes.  In  order  to  prove  what 
occurred  on  a  former  occasion,  it  is  not  necessary  even 
in  the  case  of  an  indictment  for  perjury,  to  call  a 
short-hand  writer.  Parol  evidence  may  be  given  of 
what  passed,  but  the  more  usual  and  in  such  a  case 
almost  the  only  proper  way  is  to  call  a  short-hand 
writer.  When  called,  he  is  often  allowed  to  read  his 
transcript,  but  he  is  obliged  to  have  his  original  notes 
in  court,  and  may  be  called  on  to  read  them,  and 
from  them  alone  to  give  his  evidence  to  the  jury.  No 
copy  can  be  used  unless  it  has  been  made  in  the  pre- 
sence of  the  person  who  made  the  original,  or  unless 
that  person  has  examined  the  copy  with  the  original 
Burton  v.  Plummer  (b).  In  Jones  v.  Strofid(^c)y  the 
rule  as  to  refreshing  memory  was  held  very  strictly 
by  Lord  Wynford.  There  it  was  held  that  a  witness 
had  no  right  to  refresh  his  memory  with  a  copy  of  a 
paper  made  by  himself  six  months  after  he  made  the 
original,  although  the  original  was  proved  to  be  so 
covered  with  figures  as  to  be  unintelligible ;  and  the 
rule  there  proceeded  on  the  ground  that  the  original 
having  been  written  nearly  at  the  time  of  the  trans- 
action, it  had  a  strong  tendency  to  bring  back  to  the 
mind  of  the  writer  a  recollection  of  what  then  occurred. 
It  is  perfectly  clear  that  no  such  effect  can  be  pro- 

(6)  2  Adol.  &  EIL   341 ;  4        (c)  2  Car.  &  Pay.  196. 
Ncv.  &  Man.  315. 
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duced  in  the  mind  of  the  witness  by  referring  to  a 
printed  paper,  and  the  reason  for  its  exclusion  is  on 
that  account  extremely  strong.  The  principle  on 
which  a  witness  is  allowed  to  refer  to  a  written  paper 
to  refresh  his  memory,  is  clearly  laid  down  in  Doe  d. 
Church  V.  Perkins  {d)  ;  where  it  was  held  that  if  a 
witness  cannot  swear  to  a  fact  from  recollection  any 
further  than  as  finding  it  entered  in  a  book  or  paper, 
the  original  book  or  paper  must  be  produced.  From 
that  time  to  the  present  that  decision  has  been  inva- 
riably acted  upon,  and  it  must  now  be  taken  that 
such  is  the  settled  law  upon  the  point.  Then  again 
this  paper  did  not  give  the  whole  of  the  memoran- 
dums made  by  Mr.  Buchanan  at  the  time  of  his  sur- 
vey ;  it  was  said  to  give  the  substance  of  them.  That 
is  not  sufficient.  No  witness  who  could  repeat  the 
whole  of  a  conversation  would  be  allowed  to  give  the 
substance  of  it ;  for  the  substance  is  merely  the  im- 
pression produced  on  his  mind  by  the  conversation, 
and  the  jurors  are  to  judge  of  the  impression  by  the 
evidence  of  the  fact,  and  not  by  the  representation  of 
the  impression  which  those  iacts  made  on  the  mind  of 
another  person.  Then  it  is  said  that  as  Mr.  Btu:hanan 
was  a  scientific  witness,  he  was  in  a  different  situation 
from  an  ordinary  witness,  and  might  be  permitted  to 
do  that  which  it  was  not  competent  for  an  ordinary 
witness  to  do.  There  is  no  authority  for  such  a  dis- 
tinction. It  is  true  that  a  scientific  witness  is  per- 
mitted to  give  his  judgment  on  precisely  the  point 
which  is  to  be  found  by  the  jury,  so  that  he  states  as 
evidence  his  opinion  on  a  matter  of  fact  and  evidence 
combined.  But  then  he  only  gives  his  judgment  on 
facts  already  established,  or  he  states  precisely  the 
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facts  on  which  his  judgment  is  founded,  and  then 
declares  what  is  his  judgment  with  respect  to  them. 
But  here  the  witness  was  asked  as  to  soundings  and 
distance,  which  are  not  matters  of  opinion,  but  of  fact 
and  experiment. 

Then  as  to  the  direction  in  point  of  law.  The 
Judge  did  not  state  to  the  jury  what  he  deemed  mate^ 
rial  to  the  decision  of  the  issue,  and  give  them  his 
direction  in  law  as  to  the  way  in  which  they  should 
deal  with  that  issue ;  but  he  left  to  them  the  broad 
question  whether  or  not  a  particular  spot  was  a  part 
of  the  river  or  of  the  sea.  He  told  them  that  "where 
fresh  water  prevails,  though  in  estuaries,  these  struc- 
tures are  illegal ;"  but  he  did  not  explain  what  he 
meant  by  fresh  water  prevailing,  and  in  that  respect 
he  must  be  considered  either  to  have  led  them  with- 
out any  direction  at  all,  or  to  have  given  them  a 
direction  which  misled  them.  In  either  case  die 
direction  cannot  be  supported.  Then  again,  it  was 
impossible  that  the  jury  could  rightly  decide  this 
question  without  being  informed  what  in  law  consti- 
tuted  the  difference  between  river  and  sea  ;  and  this 
information  was  not  given  them  in  the  chaise,  so 
that  they  were  left  to  decide  a  mixed  question  of  law 
and  fact.  This  was  erroneous.  The  determination  of 
the  circumstances  is  for  the  jury ;  but  the  determina- 
tion of  what  circumstances  are  to  be  considered  mate- 
rial to  decide  the  question,  is  a  matter  for  the  Court, 
and  one  on  which  the  Judge  should  give  his  clear 
direction  to  the  jury.  That  has  not  been  done  in  the 
present  case. 


The  Attorney- General  J  for  the  Respondent: — ^AU 
that  has  been  advanced  on  the  other  side  is  merely 
matter  for  a  new  trial,  and  not  for  an  appeal.     The 
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refusal  by  the  Judge  to  admit  proper  evidence  is  a  fit  1839. 
subject  for  a  bill  of  exceptions,  but  the  mere  mode  of  hornk 
conducting  the  trial  is  not  so,  and  by  the  practice  of  and  another 
the  Courts  in  this  country,  could  not  be  introduced  Mackenzie 
on  a  special  verdict,  nor  in  any  shape  brought  before  "^  another. 
a  Court  of  Error.  It  is  a  general  rule  that  leading 
questions  cannot  be  put  to  a  witness ;  but  there  are 
exceptions  to  that  rule,  and  here  it  could  never  be 
made  the  subject  of  a  bill  of  exceptions,  that  in  some 
particular  instance  a  Judge  had  permitted  leading 
questions  to  be  put.  If  they  are  put  when  they 
ought  not  to  be,  and  the  jury  are  misled  by  them, 
the  verdict  may  be  set  aside,  but  it  is  no  ground 
of  going  to  a  Court  of  Error.  It  is  the  same  as  with 
respect  to  the  practice  of  turning  witnesses  out  of 
court.  If  after  an  order  to  the  witnesses  to  with- 
draw, one  of  them  should  remain,  and  the  question 
should  arise  whether  he  might  be  examined  or  not, 
a  different  practice  might  be  adopted  by  different 
Judges.  Some  would  exclude  the  testimony  of  such 
a  person ;  but  Mr.  Baron  Bayley  said  that  he  would 
not  do  so,  but  would  fine  the  witness.  That  would 
not  be  a  proper  matter  of  appeal.  It  is  a  matter  not  of 
law  but  of  mere  regulation.  That  such  has  always 
been  the  course  of  the  profession  is  proved  by  the 
fact  that  all  the  cases  quoted  on  the  other  side  are 
cases  of  motions  for  new  trials,  and  not  cases  of  writs 
of  error  or  appeals.  It  is  clear,  therefore,  that  no  bill 
of  exceptions  ought  to  have  been  tendered  for  this 
matter.  The  next  answer  to  this  part  of  the  case 
is,  that,  supposing  a  bill  of  exceptions  can  be  main- 
tained in  such  a  case,  there  is  nothing  stated  on  it  here 
which  shows  the  Judge  to  have  been  in  error.  It  i& 
not  pretended  that  the  witness  wanted  to  refresh  his 
memory  by  referring  to  the  copy  of  a  report  with  re- 


^40  CASES  IN  THE  HOUSE  OF  LORDS. 

1839.       spect  to  facts  not  within  his  own  recollection ;  nor  is  it 
'    ^  even  alleged  that  he  actually  did  use   the  paper, 

and  another  though  it  was  permitted  to  remain  before  him.  But* 
MACKEvzffi  besides  all  this,  the  assertion  that  the  law  of  evidence 
and  another,  jg  j^^  same  in  the  two  countries  with  respect  to  this 
pointy  may  be  as  distinctly  denied  as  it  might  be  with 
respect  to  many  others.  The  evidence  of  agents  and 
of  relatives  is  governed  by  extremely  different  rules 
in  the  two  countries ;  Tail  on  Evidence  (e) ;  and  so 
is  the  practice  of  the  Courts.  BelVs  Principles  of  the 
Law  of  Scotland  (/)  marks  most  strongly  the  differ- 
ence between  the  two  laws.  This  was  a  Scotch  deci- 
sion :  this  House  is  now  sitting  as  a  Scotch  Court  of 
Appeal,  and  must  be  guided  in  its  decision  by  the  rules 
and  practice  of  the  Scotch  and  not  of  the  JSngUsk 
law.  Now,  not  one  single  authority  has  been  cited 
from  the  Scotch  law  to  show  that  the  course  pursued 
in  the  Court  below  has  been  erroneous.  The  onus  lies 
on  the  other  side  to  show  that  what  has  been  done  is 
contrary  to  the  law  and  the  practice  of  Scotland.  There 
has  been  nothing  to  show  that  the  rule  as  laid  down  in 
the  case  of  Burton  v.  Plummet*  and  the  other  English 
cases  ever  was  adopted  in  the  Courts  of  Scotland. 

Then  as  to  the  other  objection.  This  bill  of  excep- 
tions is  an  attempt  to  revive  a  question  which  has 
now  been  considered  to  be  settled  by  clear  law  during 
the  last  22  years.  The  case  of  Dalgleish  v.  The  Duke 
of  AthoUj  frequently  called  the  Tag  Case  (^),  adjudi- 
cated upon  in  this  House,  and  followed  by  many 
others,  has  long  been  deemed  to  have  ascertained  the 
relative  rights  of  parties  to  fisheries.  Since  that  case 
stake-nets  have  never  been  permitted  in .  a  river  nor 
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/)  P-  653;  tit.  "  Disqualification  of  Witness, 
(g)  5  Dow,  282. 


CASES  IN  THE  HOUSE  OF  LORDS- 


641 


an  estuary,  but  they  are  permitted,  in  the  open  sea ; 
for  on  the  coast  they  do  not  prevent  the  fish  from 
going  up  the  river,  but  would  prevent  them  in  places 
inter  fauces  terrcBj  that  is  in  land-locked  valleys, 
through  which  the  waters  flow.  The  question  whe- 
ther the  place  where  these  stake-nets  were  placed  was 
river  or  sea,  was  clearly  a  mere  question  of  fact,  and 
therefore  solely  to  be  decided  by  the  jury.  The  Lord 
Ordinary  fully  explained  the  law  to  the  jury,  as  de- 
clared by  this  House  in  the  Taj/  Case,  and  he  only 
left  to  their  decision  a  matter  on  which  they  were 
most  competent  to  decide,  upon  the  evidence  brought 
before  them,  and  which  they  have  property  decided. 
The  terms  in  which  he  left  the  question  are  in  them- 
selves clear  enough.  They  amount  to  a  statement 
that  stake-nets  being  illegal  in  a  river,  and  permis- 
sible in  the  sea,  the  jury  had  to  decide  whether  the 
place  where  these  nets  were  fixed  was  river  or  sea. 
The  finding  of  the  jury,  on  this  point  of  fact,  cannot 
now  be  disturbed,  and  on  both  points  this  appeal  must 
be  dismissed. 
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The  Lord  Chancellor: — The  whole  question  in  this 
case  arises  on  the  bill  of  exceptions,  and  the  issue  is, 
whether  the  defenders,  or  their  predecessors  in  the 
estate  of  Croniarty^  were  wrong  in  fishing  with  stake- 
nets  within  the  limits  of  that  estate ;  and  that  again 
depends  on  the  question,  whether  the  place  in  which 
they  set  those  nets  was  a  situation  where  such  means 
of  fishing  were  prohibited  by  statute.  If  it  was  the 
duty  of  this  House  to  lay  down  the  rule,  and  settle 
the  principle  as  to  what  the  question  was  that  ought 
to  have  been  tried  in  order  to  decide  this  issue,  it 
would  be  necessary  to  consider  not  only  the  words  of 
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1839.       the  statute,  but  the  decisions  that  have  taken  place 
^TT'     '      upon  it.     But  that  is  not,  in  this  case,  the  duty  of  this 
and  another    Housc,  noF  would    it  be  proper  to  be  done.     The 
Mackenzie    Housc  has  only  to  Consider  whether  the  rule  laid  down 
and  anotlier.  by  the  Judge  at  the  trial  is  correct.     He  stated  that 
it  was  unlawful  to  place  these  machines  in  estuaries ; 
and  he  then  proceeded  to  say,  that,  in  order  to  ascer- 
tain what  was  an  estuary,  ^^  the  thing  to  be  looked, 
to  is  the  fact  of  the  absence  or  the  prevalence  of  the 
fresh  water,  though  strongly  impregnated  with  salt. 
Now  where  this  fresh  water  prevails,  though  in  the 
estuary,  these  structures  are  illegal ;  and  they  are  not 
only  unlawful  (meaning  always  within  the  ebbing  and 
flowing  of  the  tide)  when  placed  in  the  channel  of 
the  estuary  that  is  always  covered  with  water,  but 
they  are  so  also  if  they  be  placed  on  the  sands  which 
are  left  dry  by  the  ebbing  of  the  sea."     It  is  said  that 
by  the  use  of  the  word  prevalence  he  meant  pre- 
dominance ;  but  the  question  is  not  what  he  meant  by 
the  word,  but  what  the  jury  understood  by  it.     In  the 
Respondents'  case  it  is  contended  that,  "  in  doing 
justice  to  the  meaning  of  the  sentence,  it  is  plain, 
from  the  context,  that  the  word  prevalence  must  be 
understood  to  mean  presence^  as  opposed  to  the  expres- 
sion absence ;  and  the  meaning  of  the  whole  is,  that 
in  estuaries  where  these  structures  are  unlawful,  there 
is  always  some  portion  of  fresh  water."     The  latter 
part  of  this  argument  is  true,  but  the  whole  assumes 
that  presence  must  as  of  course  mean  prevalence ;  yet 
Lord  cullies  says  that  he  only  agrees  to  the  direction 
from  the  explanation  given  to  the  Court  of  the  mean- 
ing intended  by  Lord  Corehouscs  expression,  namely, 
that  the  word  prevalence  was  used  as  tantamount  to 
predominance ;  for  that  otherwise  the  expression  was  so 
general,  that  the  entire  frith  of  Forth  would  have 
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fallen  within  the  definition,  and  been  subject  to  the  1839. 
prohibitions  of  the  statutes.  I  have  some  doubt  ^^^^ 
whether  the  jury  so  understood  it.  But  let  it  be  and  another 
assumed  that  prevalence  means  predominance,  the  Macjlbvzib 
direction  then  appears  to  me  to  be  erroneous.  The  ®"^  mother, 
consulted  Judges  say,  "  If  we  were  satisfied  that 
the  true  import  of  the  whole  direction  in  point  of  law, 
was,  that  wherever  a  river  terminated  in  an  estuary, 
the  onlt/  thing  to  be  looked  to  in  determining  whether 
stake-nets  placed  in  such  estuary  were  legal  or  ille- 
gal, was,  whether  there  was  a  preponderance  of  salt 
or  fresh  water  at  the  place,  we  should  certainly  have 
had  great  difficulty  in  finding  this  to  be  a  correct 
exposition  of  the  law."  And  Lord  Corehotise  agree- 
ing, like  Lord  Gillies^  with  the  direction,  in  conse- 
quence of  the  explanation  given,  still  says,  "  The  fact 
of  the  absence  or  the  prevalence  of  fresh  water  was 
not  the  chief  circumstance  to  be  attended  to,  or  the 
judgment  in  the  Tat/  Case  would  never  have  been 
pronounced."  Now  I  agree  with  that  opinion;  I 
think  that  if  the  prevalence  or  predominance  of  fresh 
water  was  the  only  thing  to  be  looked  at,  the  direc- 
tion would  be  erroneous;  but  I  disagree  from  the 
opinion  stated  by  many  of  the  Judges  in  the  Court 
below,  that  that  is  the  natural  and  obvious  meaning 
of  the  word.  The  question  now  is,  what  is  the  eflect 
which  the  use  of  that  word  had  on  the  minds  of  the 
jury  ?  When  they  found  that  they  were  told  that  the 
only  thing  to  be  looked  at  was  the  absence  or  the  pre- 
valence of  fresh  water,  it  must,  I  think,  be  assumed 
that  they  considered  that  to  be  the  only  important 
question  in  the  cause.  I  see  nothing  in  the  statute, 
nor  in  any  of  the  authorities,  putting  the  legality  or 
illegality  of  the  act  done  upon  such  a  test.  If  that 
was  the  test,  the  legality  of  the  act  would  depend  on 
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1 839.       the  state  of  the  tide ;  and  the  rights  of  the  parties  would 

"horne      ^^  changed  with  the  ebb  and  flow  of  the  water,  and 

and  another   they  would  be  different  according  as  the  river  on  which 

Mackenzie   their  estates  wcrc  situated  was  large  or  small.     The 

and  auoUier.  ^^^  suggested  is  therefore  erroneous,  whether  treated 

as  an  exclusive  test,  or  as  one  of  great  importance  for 

consideration.     If  your  Lordships  are  of  that  opinion, 

then  you  must  come  to  the  conclusion  that  the  bill  of 

exceptions  ought  to  be  allowed,  and  the  judgment  of 

the  Court  below  ought  to  be  reversed. 

It  would  be  improper  for  the  House  to  say  what 
ought  to  be  the  direction ;  but  as  much  uncertainty 
seems  to  have  suggested  itself  to  the  minds  of  the 
learned  Judges  who  have  already  decided  the  case,  it 
may  be  as  well  to  make  one  or  two  observations,  to 
which  they  will  give  as  much  weight  as  they  think 
fit.  The  earliest  of  the  Scotch  statutes  on  the  subject 
of  salmon  fishing,  the  statute  of  Robert  I.  c.  12, 
A.D.  1318,  speaks  of  waters  where  the  sea  comes  up 
and  withdraws,  or  rises  and  falls,  ,and  where  fish  as- 
cend and  descend.  These  expressions  show  that  the 
waters  spoken  of  must  be  distinct  from  the  sea,  and 
must  be  above  the  level  of  the  sea.  In  the  subsequent 
statutes  the  expressions  vary,  but  as  they  do  not  speak 
of  the  sea,  it  is  proper  that  the  restrictions  contained 
in  them  should  not  be  extended  beyond  the  limits  to 
which  the  words  in  those  statutes  necessarily  confine 
them.  Tl)e  definitions  of  Stair  (A),  Erskine  (i),  and 
Banckton  (k),  show,  and  the  decision  of  this  House  in 
The  Earl  of  Moray  v.  The  Duke  of  Gordon  (/)  has 
settled,  that  the  Ostium Jluminis  comprehends  the  whole 
space  betwixt  the  lowest  ebb  and  the  highest  flood 

(/*)  Book  II.  tit.  3,  8.  70.  {k)  Book  II.  tit.  3,  s.  70. 

^,0  Book  II.  tit.  6,  s.  15.  (/)  16  April  1728  ;  Morr.  12797. 
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mark,  and  thereby  to  be  an  immoveable  space.     And       i839. 
in  Kintore  v.  Forbes  (m)  the  decision  of  this  House      ^T?' 

xjORME 

was  to  the  same  effect.  and  another 

If  your  Lordships  think  that  there  should  be  a  new    Mack'euzie 
trial  on  this  ground,  it  will  be  unnecessary  to  give  any   and  another, 
decision  on  the  question  of  evidence.     But  I  may  say 
that  in  my  opinion  the  witness  was,  under  the  circum- 
stances of  this  case,  entitled  to  refer  to  the  paper  to 
refresh  his  memory. 

I  therefore  move  your  Lordships  that  the  interlo- 
cutor of  the  Court  below  be  reversed,  and  that  the 
bill  of  exceptions  to  the  direction  of  the  learned  Judge 
be  allowed. 

It  was  accordingly  ordered  and  adjudged  that  the 
said  interlocutor  complained  of  in  the  Appeal  be 
reversed  ;  and  it  was  further  ordered  that  the  cause 
be  remitted  back  to  the  Court  of  Session,  with  direc- 
tions to  allow  the  bill  of  exceptions,  and  to  grant  a 
new  trial,  &c. 

(m)  11  July  1828;  3  Wilson  &  Shaw,  a6i. 
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FROM    THE   COURT   OF   SESSION. 

The  Presbytery  of  Auchterarder  ^^dl^,,-^i/VM|#. 
Others       --------     -j    PP^ 

The   Earl  of  Kinnoull  and  the  Rev.1  ,>  ,    . 

n            XT  >Itespanaemi. 

Robert  Young    -- J       ^ 

The  statute  10  Anne,  c.  12,  establishes  the  civil  rights  of 
patronage  in  the  Church  of  Scotland,  and  the  General 
Assembly  of  that  Church  has  no  authority  to  make  any 
acts  or  regulations  which  may  prevent  the  exercise 'oftboae 
rights. 

An  Act  of  Assembly,  therefore,  which  permitted  the  nude 
heads  of  families  in  a  parish  to  dissent,  without  reason 
assigned,  from  the  induction  of  a  presenter,  and  declared 
that  if  the  dissidents  formed  the  majority,  the  Presbytery 
should  not  proceed  to  the  trials  and  settlement  of  the 
presentee,  was  held  contrary  to  the  statute,  and  consequently 
illegal. 

The  Court  of  Session  is  competent  to  entertain  under  such 
circumstances  a  suit  by  the  presenter  against  tlie  Presbytery 
for  trials  and  settlement  according  to  the  presentation. 

1  HIS  was  an  Appeal  from  a  decree  pronounced  by 
the  Judges  of  the  First  Division  of  the  Court  of  Session, 
after  consultation  with  the  Judges  of  tlie  Second  Di- 
vision, and  with  the  Lord  Ordinary.  The  circum- 
stances out  of  which  the  appeal  arose  were  these  : — 

On  the  31st  of  August  1834,  the  church  oiAuchter* 
ardeVy  of  which  the  Earl  of  Kinnoull  was  the  un- 
doubted patron,  became  vacant  by  the  death  of  tlie 
minister.     On  the  10th  of  September  the  Earl  duly 
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presented  the  Rev.  Robert  Youngs  then  being  what       i839. 
is  termed  in  the  Scotch  Church  a  licentiate  or  pro-  prJlbTi^^of 
bajtioner,  for  ordination  as  minister.     On  the  14th  of  Auchterar. 
October  the  presentation  by  the  Earl,  and  the  accept-    and  luherg 
ance  of  such  presentation  by  Mr.  Young,  were  laid       Ea^  of 
before  the  Presbytery,  for  the  purpose  of  that  body    Kimiuull. 
taking  the  necessary  steps  for  the  ordination  and 
induction  of  the  presentee.     The  Presbytery  so  far 
sustained  the  presentment  as  to  appoint  two  days  for 
Mr.  Young  to  preach  before  the  congregation  prior  to 
the  2d  of  December  J  which  was  the  day  appointed  for 
"  moderating  in  a  call ;"  Mr.  Young  preached  accord- 
ingly.    When  the  2d  of  December  arrived,  the  call, 
signed  by  the  factor  of  the  Earl  of  Kinnoull^  on  his 
Lordship's  behalf,  and  also  by  two  heads  of  families, 
was  presented  to  the  Presbytery.     The  proceedings 
then  taken  were  in  accordance  with  an  Interim  act, 
agreed  to  in  the  General  Assembly,  on  the  31st  May 
1834,  and  also  in  accordance  with  an  "  Overture  with 
regulations   for  carrying  the  above  act  into  effect." 
The  Interim  act  was  in  the  following  terms  : — 

"  The  General  Assembly  declare,  that  it  is  a  funda- 
mental law  of  this  church,  that  no  pastor  shall  be 
intruded  on  any  congregation  contrary  to  the  will  of 
the  people ;  and  in  order  that  this  principle  may  be 
carried  into  full  effect,  the  General  Assembly,  with 
the  consent  of  a  majority  of  the  Presbyteries  of  this 
church,  do  declare,  enact,  and  ordain,  that  it  shall  be 
an  instruction  to  Presbyteries,  that  if  at  the  mode- 
rating in  a  call  to  a  vacant  pastoral  charge,  the  major 
part  of  the  male  heads  of  families,  members  of  the 
vacant  congregation,  and  in  full  communion  with 
the  church,  shall  disapprove  of  the  person  in  whose 
favour  the  call  is  proposed  to  be  moderated  in,  such 
disapproval  shall  be  deemed  sullieieut  ground  for  the 

T  T  4 


648 


CASES  IN  THE  HOUSE  OF  LORDS. 


1839. 
Presbytery  of 

AUCHTERAK- 
DER 

aiid  others 

V. 

Earl  of 
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Presbytery  rejecting  such  person,  and  that  he  shall 
be  rejected  accordingly,  and  due  notice  thereof  forth- 
with given  to  all  concerned ;  but  that,  if  the  imgor 
part  of  the  said  heads  of  families  shall  not  disapprove 
of  such  person  to  be  their  pastor,  the  Presbytery  shall 
proceed  with  the  settlement  according  to  the  rules 
of  the  church :  and  farther  declare,  that  no  person 
shall  be  held  to  be  entitled  to  disapprove  as  aforesaid, 
who  shall  refuse,  if  required,  solemnly  to  declare,  in 
presence  of  the  Presbytery,  that  he  is  actuated  by  no 
factious  or  malicious  motive,  but  solely  by  a  conscien- 
tious regard  to  the  spiritual  interests  of  himself  or  the 
congregation." 

The  overture  and  regulations  contained,  amongst 
others,  the  following  provisions  : 

"  That  when  any  Presbytery  shall  have  so  far  sus- 
tained a  presentation  to  a  parish,  as  to  be  prepared  to 
appoint  a  day  for  moderating  in  a  call  to  the  person 
presented,  they  shall  appoint  one  of  their  own  number 
to  preach  in  the  church  of  the  parish  on  a  day  not 
later  than  the  second  Sunday  thereafter;  that  he 
shall  on  that  day  intimate  from  the  pulpit  that  the 
person  presented  will  preach  in  that  church  on  the 
first  convenient  Sunday,  so  as  it  be  not  later  than  the 
third  Sunday  after  such  intimation  ;  and  that  he  shall 
at  the  same  time  intimate,  that  on  another  day,  to  be 
fixed  not  less  than  eight  nor  more  than  ten  days  after 
that  appointed  for  the  presentee  to  preach,  the  Pres- 
bytery will  proceed  within  the  said  church  to  moderate 
in  a  call  to  such  person  to  be  minister  of  the  said 
parish  in  the  usual  way ;  but  that  the  Presbytery,  if 
they  deem  it  expedient,  may  appoint  the  presentee  to 
preach  oftener  than  once,  provided  that  the  day  for 
moderating  in  the  call  be  not  more  than  six  weeks 
after  that  on  which  the  presentation  has  been  sus- 
tained. 
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"  That  if  no  special  objections  and  no  dissents  by  a        i839. 
major  part  of  the  male  heads  of  families,  being  mem-  p^egbte    of 
bers  of  the  congregation,  and  in  full  communion  with  Auchterar. 
the  church,  according  to  a  list  or  roll  to  be  made  up,     andothere 
regulated  in   manner  hereinafter  directed,  shall  be 
given  in,  the  Presbytery  shall  proceed  to  the  trials 
and  settlement  of  the  presentee  according  to  the  rules 
of  the  church. 

"  That  it  shall  be  competent  to  any  one  or  more  of 
the  heads  of  families  in  the  parish,  in  full  communion 
with  the  church,  by  themselves,  or  by  an  agent  duly 
authorized,  to  state  any  special  objections  to  the  settle- 
ment of  the  person  presented,  of  whatever  nature  such 
objection  may  be ;  and  that,  if  the  objections  appear 
to.  be  deserving  of  deliberate  consideration  or  investi- 
gation, the  Presbytery  shall  delay  the  further  pro- 
ceedings in  the  settlements  till  another  meeting,  to  be 
then  appointed,  and  give  notice  to  all  parties  con- 
cerned, then  to  attend  that  they  may  be  heard. 

"  That  the  Presbytery  shall  then  consider  any 
special  objections,  and  if  it  shall  appear  that  they  are 
not  sufficient  or  not  well  founded,  they  shall  proceed  to 
the  settlement  of  the  presentee,  according  to  the  rules 
of  the  church ;  but  if  the  Presbytery  shall  be  satisfied 
that  the  objector  or  objectors  have  established  that 
the  presentee  is  not  fitted  usefully  and  sufficiently  to 
discharge  the  pastoral  duties  in  that  parish,  then  they 
shall  find  that  he  is  not  qualified,  and  shall  intimate 
the  same  to  the  patron  that  he  may  forthwith  present 
another  person ;  it  being  always  in  the  power  of  the 
different  parties  to  appeal  from  the  sentence  pro- 
nounced by  the  Presbytery,  if  they  shall  see  cause. 

"  That  if  the  dissents  so  lodged  do  not  amount  in 
number  to  the  major  part  of  the  persons  standing  on 
the  roll,  and  if  there  be  no  special  objection  remain- 
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1 839.       ing  to  be  considered,  the  Presbytery  shall  proceed  to 

Presb  te    of  *^^  trials  and  settlement,  according  to  the  rules  of  the 
AucHTBRAR-    church. 

"  That  if  it  shall  appear  that  dissents  have  been 
lodged  by  an  apparent  majority  of  the  persons  on 
the  said  roll,  the  Presbytery  shall  adjourn  the  pro- 
ceedings to  another  meeting,  to  be  held  not  less  than 
ten  days  nor  more  than  fourteen  days  thereafter. 

"  That  it  shall  not  be  competent  to  receive  any  dis- 
sents without  cause  assigned!,  except  such  as  shall  be 
duly  given  in  at  the  meeting  for  moderating  in  a  call 
as  above  provided. 

"  That  in  case  the  Presbytery  shall,  at  the  second 
meeting  appointed,  find  that  the  major  part  of  the 
persons  entitled  to  dissent  do  not  adhere  to  their  dis« 
sents,  or  that  there  is  not  truly  a  majority  of  such 
persons  on  the  roll  dissenting,  they  shall  sustain  the 
call  and  proceed  to  the  trials  and  settlement. 

"  That  if  the  Presbytery  shall  find  that  there  is  at 
least  a  major  part  of  the  persons  on  the  roll  dissent- 
ing, they  shall  reject  the  person  presented,  so  far  as 
regards  the  particular  presentation,  and  the  occasion 
of  that  vacancy  in  the  parish ;  and  shall  forthwith 
direct  notice  of  this  their  determination  to  be  given 
to  the  patron,  the  presentee,  and  the  elders  of  the 
parish. 

"  That  if  no  presentation  shall  be  given  within  the 
limited  time  to  a  person  from  whose  settlement  a 
majority  on  the  roll  does  not  dissent,  the  Presbytery 
shall  then  present  jure  devoluto.  That  cases  of  pre- 
sentation by  the  Presbytery  jure  devoluto  shall  not 
feu  under  the  operation  of  the  regulations  in  this  and 
the  relative  act  of  Assembly,  but  shall  be  proceeded 
in  according  to  the  general  laws  of  the  church  appli- 
cable in  such  cases." 
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In  this  case  no  special  objections  were  put  in,  but       1839. 
the  male  heads  of  families  put  in  dissents  on  the  day  presbneryof 
appointed  for  moderating  in  a  call,  and  out  of  330  Aucbt«bar- 
who  had  thus  the  right  of  dissenting,  it  appeared  that     and  othm 
287  had  dissented.     These  dissents  were  without  rea- 
sons assigned.     There  was  a  second  meeting  on  the 
16th  of  December^  the  object  of  which  was  to  know 
whether  those  who  had  dissented  adhered  to  their  dis- 
sent.    They  did   adhere,  and  the   Presbytery  then 
refused  further  to  sustain  the  call.     Mr.  Young  sue* 
cessively  appealed  to  the  S3mod,   and   then   to   the 
General  Assembly,  by  both  of  which  the  decision  of 
the  Presbytery  was  affirmed.     The  present  Respon- 
dents then  instituted  proceedings  in  the  Court  of  Ses- 
sion, to  which  the  present  Appellants  objected,  on  the 
ground  that  the  Court  of  Session  was  not  competent 
to  proceed  in  the  matter,  which  was  one  of  a  purely 
ecclesiastical  nature,   and   was  subject   only  to  the 
decision  of  the  General   Assembly.     The  Court  of 
First  Division  of  the  Court  of  Session  consulted  the 
other  Judges,   and  a  difference  of  opinion  existing 
among  the  Judges,  the  following  judgment  was,  on 
the  8th  of  March  1838,  pronounced  by  a  majority  of 
eight  Judges  to  five  : — 

"  The  Lords  of  the  First  Division  having  considered 
the  cases  for  the  Earl  of  Kinnoull  and  the  Rev.  Robert 
Young f  and  for  the  Presbytery  of  Auchterardei^  with 
the  record  and  productions,  and  additional  plea  in 
defence  admitted  to  the  record,  and  heard  counsel  for 
the  said  parties  at  great  length,  in  presence  of  the 
Judges  of  the  Second  Division  and  Lords  Ordinary, 
and  having  heard  the  opinions  of  the  said  Judges ; 
they  in  terms  of  the  opinions  of  the  majority  of  the 
Judges,  repel  the  objections  to  the  jurisdiction  of  the 
Court,  and  to  the  competency  of  the  action  as  directed 
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1839.       against  the  Presbytery:   Further,  repel  the  plea  in 
p  ^"^^"""^  r  defence  of  acquiescence  :  Find,  that  the  Earl  of  Kin* 

noully  has  legally,  validly,  and  effectually  exercised  his 
right,  as  patron  of  the  church  and  parish  of  Auchter- 
ardeTf  by  presenting  the  pursuer,  the  9sid  Mobert 
Young,  to  the  said  church  and  parish  :  Find,  that  the 
defenders,  the  Presbytery  of  Auchterarder,  did  refuse, 
and  continue  to  refuse  to  take  trial  of  the  qualifica- 
tions of  the  said  Robert  Young,  and  have  rejected 
him  as  presentee  to  the  said  church  and  parish,  on 
the  sole  ground  (as  they  admit  on  the  record),  that  a 
majority  of  the  male  heads  of  families,  communicants 
in  the  said  parish,  have  dissented,  without  any  reason 
assigned,  from  his  admission  as  minister :  Find,  that 
said  Presbytery  in  so  doing  have  acted  to  the  hurt 
and  prejudice  of  the  said  pursuers,  illegally,  and  in 
violation  of  their  duty,  and  contrary  to  the  provisions 
of  certain  statutes  libelled  on,  and  in  particular,  con- 
trary to  the  provisions  of  the  statute  of  10  Anne,  c,  12, 
intituled,  *'  An  Act  to  restore  Patrons  to  their  ancient 
rights  of  presenting  Ministers  to  the  Churches  vacant 
in  that  part  of  Great  Britain  called  Scotland;'*  in  so 
far  repel  the  defences  stated  on  the  part  of  the  Pres- 
bytery, and  decern  and  declare  accordingly ;  and 
allow  the  above  decree  to  go  out  and  be  extracted 
as  an  interim  decree ;  and,  with  these  findings  and 
declarations,  remit  the  process  to  the  Lord  Ordinary 
to  proceed  further  therein  as  he  shall  see  just/' 

The  statute  10  Anne,  c.  12,  referred  to  in  the  above 
judgment  declares  (s.  1),  that  "  from  and  after  the 
1st  day  oi  May,  1712,  it  shall  and  may  be  lawful  for 
her  Majesty,  her  heirs  and  successors,  and  for  every 
other  person  or  persons  who  have  right  to  any  patron- 
age or  patronages  of  any  church  or  churches  whatso- 
ever, in  tliat  part  oi  Great  Britain  called  Scotland,  and 
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who  have  not  made  and  subscribed  a  formal  renun-       i839. 
ciation  thereof  under  their  hands,  to  present  a  quali-  p^^^^y^^^  „f 
fied  minister  or  ministers  to  any  church  or  churches  Auchterar- 
whereof  they  are  patrons,  which  shall,  after  the  said 
1st  day  of  3/ay,  happen  to  be  vacant ;  and  the  pres- 
bytery of  the  respective  bounds  shall  and  is  hereby 
obliged  to  receive  and  admit  in  the  same  manner  such 
qualified  person  or  persons,  minister  or  ministers,  as 
shall  be  presented  by  the  respective  patrons,  as  the 
persons  or  ministers  presented  before  the  making  of 
this  Act  ought  to  have  been  admitted." 

The  Presbytery  and  the  persons  who  dissented  from 
the  call  appealed  against  this  decree,  on  the  grounds 
that  the  whole  matter  was  beyond  the  jurisdiction  of 
the  Court  of  Session,  and  must  be  governed  entirely  by 
the  Interim  act,  and  the  Overture  with  regulations, 
passed  by  the  General  Assembly  in  1834. 

Sir  F.  Pollock  and  Mr.  Pemberton^  assisted  by  Mr. 
jBe//,  argued  the  case  on  behalf  of  the  Appellants;  and 
the  decree  was  supported  on  behalf  of  the  Respon- 
dents by  the  Attorney-general  (Sir  J.  Campbell)  and 
Mr.  Knight  Bruce^  assisted  by  Mr.  Whigham  (a). 


Lord  Brougham : — My  Lords,  in  rising  to  state  the 
opinion  I  have  formed  upon  this  case,  I  own  that  I 
approach  the  question  with  very  considerable  anxiety, 
—  an  anxiety  occasioned  by  its  vast  importance,  in- 
creased by  my  knowledge  of  the  deep  and  universal 


Maj2. 


(a)  The  arguments  in  this  case  lasted  five  days,  and  were  univer- 
sally declared  to  be  very  learned  and  able.  They  are  so  fully 
taken  up  and  commented  on  in  the  speeches  of  the  two  noble  and 
learned  Lords  who  advised  the  judgment  of  the  House,  that  it  has 
been  deemed  unnecessary  to  extend  the  report  by  inserting  them. 
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18S9.  interest  which  it  excites  all  over  the  kingdom  of  Scot- 
^T^  '  .  land,  and  consummated  by  the  very  considerable 
difference  of  opinion  which  has  prevailed  among  the 
learned  Judges  who  have  decided  it  in  the  Court 
below — a  decision  pronounced  by  very  little  more  than 
a  bare  majority  of  the  Court,  preceded  by  very  elabo- 
rate argument  at  the  Bar,  accompanied  with  reiy 
elaborate  argument  from  the  Bench,  and  dissented 
from  by  no  less  than  five  of  those  learned  persons  who 
are  among  the  most  distinguished  of  the  Scottish 
Judges. 

A  circumstance  occurs  which  might,  at  first  sight, 
seem  rather  to  relieve  me  from  some  part  of  this 
anxiety,  but  which,  nevertheless,  is  in  itself  a  source 
of  considerable  uneasiness — a  circumstance  common 
to  myself  and  to  my  noble  and  learned  friend  who  is 
about  to  give  his  opinion  upon  this  case.  After  an 
unremitting  attention  for  five  days  to  the  able  and 
learned  arguments  on  both  sides  of  the  Bar,  I  deemed 
it  my  duty  equally  to  examine  the  reasons  adduced 
in  the  ample  discussion  which  the  case  received  from 
the  Scottish  Bench ;  having  access  to  their  opinions 
and  their  arguments,  in  a  shape  which  it  were  to  be 
wished  we  had  in  all  cases  of  any  importance  (6),  and 
the  want  of  which  it  has  often  been  my  lot  here  to 
complain  of,  namely,  the  statement  of  their  own  reason- 
ing, I  may  venture  to  say,  so  far  corrected  by  them- 
selves as  to  be  given  in  their  own  words.  These 
reasons,  from  those  thirteen  learned  Judges,  occupy  a 
volume  of  nearly  500  pages  closely  printed.  It  may, 
therefore,  be  safely  assumed,  that  there  is  no  one  part 


(6)  Thev  were  published  in  two  volumes,  8vo.,  very  ably  edited 
by  "  Charles  Robertson,  Esq.,  Advocate."  The  arguments  of  the 
Advocates  occupied  the  first,  the  opinions  of  the  Judges  tbe  second 
volume. 
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of  this  question  which  has  not  been  visited  by  all  the       isso. 
light  which  their  learning  and  capacity  was  fitted  to  p  ^^te^of 
throw  upon  it,  and  that  we  have  everything  before  us  Auchterae- 
that  passed  below,  as  well  as  all  that  could  be  urged 
before  your  Lordships  here,  to  enable  us  to  steer  our 
way  through  the  various  difficulties,  or  supposed  dif- 
ficulties, of  the  subject. 

Now  it  does  so  happen  that,  in  a  case  which  has 
undergone  so  much  discussion  below,  which  has  given 
rise  to  so  great  divisions  among  the  Judges  below, — 
which  has  been  argued  on  either  side  at  such  length, 
both  at  the  Bar  and  on  the  Bench,  both  in  Scotland 
and  here, — it  does  so  happen  that  I  have  been  with 
the  utmost  diligence  seeking  for  difficulties,  and  found 
them  not; — that  I  have  been,  with  all  the  power 
which  I  could  bring  to  bear  upon  the  investigation, 
wholly  unable,  and  am  to  this  hour  unable  to  discover 
wherein  the  very  great  difficulty  consists ;  and  that  I 
have  come  to  my  conclusion  without  any  sort  of  doubt 
whatsoever  resting  upon  that  conclusion,  or  upon  the 
grounds  whereupon  it  is  formed. 

Now,  although  this  at  first  sight,  as  I  have  already 
said,  may  seem  to  relieve  me  from  the  anxiety  natural 
to  the  position  of  one  who  is  to  decide  upon  an  appeal 
such  as  this,  yet,  in  another  view,  it  rather  increases 
that  uneasiness,  by  making  me  dread  lest  matters 
which  have  occurred  to  others, — and  been  the  source  of 
their  doubts  and  the  cause  of  their  divisions, — ^should 
have  escaped  me ;  and  lest  I  may  fall  into  error  in 
exercising  the  function  I  am  now  called  upon  to  per- 
form. But  it  is  a  great  satisfaction  for  me  to  know, 
and  it  bears  me  up  completely  in  the  position  I  am  to 
occupy,  that  my  noble  and  learned  friend,  and  myself, 
have  arrived  at  the  same  conclusion,  without  any  com- 
munication whatever  upon  this  subject.     From  the 
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time  when  the  argument  began,  during  the  course  of 
the  argument,  at  the  close  of  the  argument,  and  during 
the  interval  that  has  since  the  argument  elapsed,  we 
have  never  had  the  least  communication  on  the  subject 
in  any  way,  direct  or  indirect,  until  the  last  time  of 
your  Lordships'  sitting  here,  when  we  agreed  to  give 
judgment  this  morning ;  and  upon  that  communica- 
tion we  both  were  found  to  have  arrived  at  precisely 
the  same  conclusion:  and  I  rather  think  (but  my 
noble  and  learned  friend  will  be  better  able  to  tdl 
you  than  I  am)  that  we  entertain  as  little  hesitation 
in  our  judgment,  the  one,  as  the  other,  being  both  of 
us  unable  to  account  for  the  question  of  law  now  at 
issue  having  been  made  the  subject  of  such  a  long  and 
pertinacious  contest. 

My  Lords,  I  say  all  this  without  the  slightest  disre- 
spect to  that  most  learned  and  venerable  tribunal  which 
has  judged  upon  the  question  below;  because  I  know 
full  well,  that  it  is  of  the  nature  of  men,  and  the  more 
so,  the  more  learned,  and  subtle,  and  able  they  are,  that, 
in  proportion  as  a  case  coming  before  them  is  of  great 
importance,  and  occupies  the  minds  of  the  people  by 
whom  they  are  surrounded,  it  is  of  the  nature  of  men, 
and  even  of  Judges  in  such  circumstances,  sometimes 
rather  to  overdo  the  matter;  and  perhaps  it  is  the 
safest  side  upon  which  to  err,  because,  at  all  events, 
it  betokens  their  attention  bestowed  upon  the  subject, 
and  it  precludes  the  possibility  of  a  hasty  or  unwary 
decision. 

Now,  before  proceeding  to  state  the  grounds  upon 
which,  in  my  opinion,  there  can  be  no  doubt  what* 
ever  that  the  Court  below  has  come  to  a  right  con- 
clusion, and  that  the  judgment  should  be  affirmed 
here  by  your  Lordships,  I  will  take  notice  of  a  topic 
which  we  have  heard  more  than  once,  and  in  more 
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shapes  than  one,  urged  at  the  Bar.     It  was  adverted       i839. 
to  below  :  it  is  adverted  to  even  in  the  juds:nients  „  V^'^    '  - 

,         -  JO  Presbytery  of 

that  have  been  pronounced;  and  I  cannot  withdraw  AucHTEaAR- 
from  taking  notice  of  it  here.  In  reference  to  the 
great  anxiety  which  this  case  excites  in  Scotland^  and 
to  the  possible  consequences  of  an  affirmance  of  the 
judgment,  much  has  been  said  of  the  public  feeling  in 
two  forms, — the  feeling  of  the  flock,  and  the  feeling  of 
the  pastor.  With  respect  to  the  flock  I  have  no  reason 
whatever  to  doubt,  I  am  not  permitted  to  doubt,  that 
they  will  render  a  respectful  obedience  to  the  law  of 
the  land.  But  if  I  have  no  reason  to  doubt  of  this 
respecting  the  laity,  how  much  less  dare  I  question 
it  with  respect  to  the  ministers  of  the  Gospel  ?  To 
menace  a  tribunal  with  any  disrespectful  reception  of 
its  lawful  decrees  from  the  laity  of  the  land  is  hardly 
conceivable ;  but  to  menace  it  with  any  disrespectful 
reception  of  a  sentence  pronounced  by  the  Judges  of 
the  land — to  menace  such  lawless  conduct  on  the 
part  of  the  clergy,  of  the  Christian  clergy  of  a  Chris- 
tian church,  the  church  of  Scotland^  whose  head  is 
Christ  himself,  is  not  only  indecorous,  but  it  is  pre- 
posterous, it  is  monstrous — I  will  not  believe  it  till  I 
see  the  fact, — a  fact  which  I  hope  I  shall  not  live  to 
see,  and  which  I  hope  no  one  else  will  live  to  see — of 
the  church  of  Scotland  refusing  to  yield  a  willing  as 
well  as  respectful  obedience  to  the  lawful  decision  of 
the  highest  Court  of  Judicature  in  the  realm ;  the 
Court  whose  office  it  is  to  pronounce  the  law  of  that 
realm.  It  is  for  me  to  add,  that,  if  it  were  as  certain 
the  other  way,  still  the  law  must  take  its  course.  If 
it  were  just  as  clear  that  the  judgment  we  are  about 
to  give  would  be  resisted,  as  I  know  it  to  be  demon- 
strably certain  that  it  will  be  cheerfully  obeyed,  still 
it  is  the  office  of  your  Lordships  to  pronounce  your 
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Presbrteryof  ^^^  y^^  would  betray  your  duty  most  grossly,  if  yoa 

AucHTERAR-   Were  to  suffer  yourselves  to  be  diverted  from  pursuing 

and  other*    the  course  of  your  duty  by  any  fear  of  other  persons 

Earl  of      ®*^^^  more  scandalously  betraying  their  duty  both  as 

KiimouLL,    ministers  and  as  subjects,  and  still  more  flagrantly 

violating  the  law. 

I  will  now  proceed  to  state  the  reasons  upon  which 
I  have  come  to  a  conclusion  in  favour  of  the  judg- 
ment under  appeal.     They  are  short  and  satisfactoiy 
to  my  mind.     They  consist  in  a  refeijence   to   the 
statute  law  of  the  country,  and  they  leave  upon  my 
mind  no  doubt  whatever, — unless  we  are  to  allow  nice- 
ties drawn  from  antiquarian  lore,  subleties  gathered 
from  disputed  points  of  church  history,  refinements 
borrowed  from  the  controversies  among  theologians 
of  past  ages,  and  metaphysical  distinctions  and  argu- 
ments  ab  inconvenientiy    and   misconceived    notions 
with  respect  to  the  bounds  and  limits  of  jurisdictionsi 
to  prevent  the  plain  intendment  of  statute  law, — ^that 
intendment  which  is  to  be  gathered  from  the  words 
of  the  Legislature,  which  is  confirmed  by  the  reason  of 
the  thing,  which  is  established  above  all  by  the  mani- 
fest purpose  of  the  enactment,  as  declared  by  the  law- 
givers themselves,  and  which  is  ultimately  clenched 
as  it  were,  and  made  fixed  and  sure,  by  comparison 
with  other  branches,  other  principles,  and  other  pro- 
visions of  the  law  itself. 

Now,  my  Lords,  when  I  go  at  all,  after  what  I  have 
said,  into  the  historical  matter  belonging  to,  or  rather 
perhaps  brought  into,  and  made  to  encumber  this 
case,  and  much  of  which  is  more  curious  than  useful 
in  the  argument,  your  Lordships  will  presently  per- 
ceive it  is  with  a  view  of  helping  out  the  construction 
to  which  I  am  coming,  and  for  no  other  purpose.  I 
shall,  therefore,  for  a  moment,  look  to  what  was  the 
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original  interposition  of  the  people  in  questions  of  pre-        18S9. 
sentment  and  .induction   into   benefices, — and  then  presbytery  of 
I  find  that  at  no  time,  even  when  the  rights  of  patron-  Aochtebar- 
age  were  the  least  known,  and  therefore  the  worst 
secured,  at  no  time  did  the  people's  share  in  the  ope- 
ration bear  the  least  resemblance  to  what  is  contended 
for  in  the  present  case. 

But  first  of  all,  it  is  certainly  convenient  and  satis- 
factory to  find,  that  we  have  no  dispute  whatever  here 
relating  to  the  facts.  Lord  KinnouWs  undoubted 
right  to  the  advowson,  or  the  patronage,  of  the  living 
is  clear.  His  having  presented  Mr.  Robert  Young  to 
that  living  is  clear.  The  presentment  having  by  the 
Presbytery  been  received  within  due  time,  is  admitted. 
Its  having  been  sustained,  as  they  are  pleased  to  call 
it,  is  admitted  also ;  what  effect  that  sustentation  has 
had,  or  to  what  use  or  purpose  it  has  served,  is 
another  question.  The  refusal  afterwards  of  the  Pres- 
bytery to  ordain  and  induct  Mr.  Young  to  the  living, 
is  admitted.  And,  in  the  last  place,  the  ground  of 
that  refusal  is  distinctly  admitted ;  and  this  is  most 
important ;  it  forms  the  whole  subject-matter  of  the 
controversy;  and  I  shall  now  call  your  attention  to 
the  statement  of  it  upon  the  record,  in  the  2d  article 
of  the  condescendence,  and  the  answer  of  the  Presby- 
tery. The  allegation  in  the  condescendence  is  this : 
*'  The  aforesaid  sentence,  whereby  the  Presbytery 
rejected  Mr.  Robert  Young  as  presentee  to  the  church 
of  the  parish  of  AuchterardeVy  proceeded  exclusively 
on  the  ground  of  the  veto'* — a  new  word  introduced, 
I  apprehend,  into  the  Scottish  law,  but  a  translation 
of  it  is  given  in  the  same  sentence, — on  the  ground 
of  the  veto  or  "  dissent," — a  most  important  word, — 
"  or  dissent  exercised  by  the  alleged  majority  of 
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1839.       heads  of  families  or  parishioners  of  Auchterarder. 

Pr^^bneiT  of  ^^^^  is  ^^  allegation ;  which  in  the  answer  is  ad- 
^      '  mitted.   Thus,  therefore,  it  is  clear,  that  there  is  raised 

before  your  Lordships  the  question,  has  the  majority, 
or  alleged  majority,  (an  allegation  not  traversed,)  of 
the  heads  of  families  of  any  parish  the  right  to  exer- 
cise a  veto/  or  dissent, — I  prefer  the  English  trans- 
lation to  the  Latin  original, — and  is  the  Presbytery 
bound  by  that  dissent,  unaccompanied  with  any 
reasons,  and  not  followed  by  any  inquiry  on  their 
part  into  the  validity  of  the  causes  of  dissent,  to  reject 
the  patron's  presentee  ?  In  other  words,  is  the  patron's 
right  of  presenting  subject  to  this  acceptance,  or 
refusal — that  is,  the  choice  of  the  congregation? 
That  is  the  question,  and  the  important  question, 
raised  before  your  Lordships ;  that  is  to  say,  is,  or  is 
not,  by  the  law  of  Scotland^  the  right  of  patronage  in 
the  patron  ?  or  is  it  in  the  patron,  conjointly  and  con- 
currently with,  and  shared  by  the  parish,  as  well  as 
the  patron  ?  That  is  the  question  raised  by  force  of  the 
word  "  dissent," — for  it  is  a  mere  refusal  of  assent 
It  is  a  choice  negative,  exercised  by  one  party,  after 
a  choice  affirmative,  exercised  by  the  other,  neither 
party  being  bound  to  assign  any  reason  other  than 
his  mere  will. 

My  Lords,  I  come,  therefore,  to  observe  upon  what 
has,  at  different  times,  been  the  right  of  the  parish  or 
the  congregation,  even  in  times  when  the  right  of  the 
patron  was  most  feeble,  and  worst  ascertained.  Let 
us  see  what  rights  have  they,  in  point  of  fact  and  by 
practice  or  usage,  enjoyed. 

Now,  it  is  to  be  observed,  that  before  endowments 
were  numerous,  when  there  were  very  few  patrons  to 
present,  when  all  that  the  church  consisted  of  was  a 
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number  of  congregations,  and  when  the  provision  for       1839. 
the  parson,  or  the  priest,  was  as  feeble  as  the  church  p  ^t'le    of 
itself, — when  he  was  paid  accidentally  by  casual  offer-  Adchterar- 
ings,  by  various  fees  from  time  to  time  increased  by    and  oihers 
clerical  encroachments,  but  when  there  was  no  pro-       « ^  - 
vision  regularly  made  by  formal  and  substantial  en-    Kihnoull. 
dowment, — it  is  clear  that   the  right  of  patronage 
could  hardly  be  known ;  and  as  the  priest  must  be 
chosen   by  somebody,  it  appears   that  he  was  then 
chosen,  not  by  the  congregation,  who  were  to  be  his 
scholars  not  his  patrons,  but  he  was  chosen  by  the 
clergy — by  the  clerical  portion  of  the  church.     For 
your  Lordships  will  find  there  is  a  canon,  in  the  year 
428,  referred  to  by  one  of  the  learned  Judges,  which 
shows  that  the  election  was  in  the  clergy,  though  with 
the  assent  of  the  congregation, — "  Pfeiw,"  says  the 
canon,  "  non  est  eligerCj  sed  electioni  consentire.^'    That 
is  all  the  function  of  the  people.     The  clergy  chose,— 
the  people  assented :  and  this,  in  the  year  493,  wag 
extended  to  bishops;    for  it  is  then  laid  down  by 
another  canon,  "  In  electione  Episcopi  popuhis  debet 
adesse'/^  just  as  in  the  enthronement  of  the  King, 
which   had   been    originally  the   actual    choice   by 
soldiers  of  their  imperator  or  emperor  in  ruder  ages 
beyond  the  period  of  authentic  history.  Long  after  that 
election  had  been  disused,  there  continued  the  rem- 
nant of  it,  which  we  have  at  coronations  up  to  this 
hour,  by  asking  the  people's  assent  as  a  form.     The 
people  may  here  be  said  **  adesse ; "    for   they   are 
called  upon  to  give  their  assent,  though  the  coro- 
nation,   the    enthronement,  the   allegiance,  and  the 
prerogative,  would  have  been  just  the  same  if  they 
refused,  as   if  they  gave,  their  assent ;    and  would 
have  been  just  the  same  if  their  assent  had  never  been 
asked. 
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Then,  in  a  work  which  is  deemed  a  great  authority 
among  the  Fathers,  I  mean  Cyprian's  Letter  to  the 
Spanish  people,  we  find  it  written,  that  no  one 
should  ''be  ordained  but  in  the  presence  of  the 
people."  Now  why?  the  reason  is  given,  and  it 
throws  light  upon  the  call,  for  I  take  the  call  to  be  a 
sort  of  remnant  of  this  popular  presence: — The 
nature  of  the  call  is  exceedingly  ill-defined,  and  its 
history  is  admitted  on  all  hands  to  be  very  obscure : 
as  far  as  it  ever  existed  in  anything  like  a  substantive 
shape,  (except  at  one  period  when  patronage  was 
avowedly  abolished  by  law,)  it  is  now  put  down  by  law, 
as  I  shall  show  in  a  further  part  of  my  argument. — 
But  its  nature  seems  to  be  illustrated  by  the  reason 
which  Cyprian  assigns  for  the  presence  of  the  people 
at  ordinations :  "  No  one  should  be  ordained,"  (it  is 
rather  an  advice  or  a  recommendation  than  a  law  or 
a  construction  put  upon  a  law,)  ''  No  one  should  be 
ordained  but  in  the  presence  of  the  people,  to  the  end 
that  the  demerits  of  the  bad  may  be  disclosed,  and 
the  merits  of  the  good  proclaimed."  An  opportunity 
was  to  be  given  for  showing  whether  the  life  and 
conversation  were  good  or  bad,  because  that  tended 
to  inform  the  conscience  of  the  bishop  who  was  to 
ordain  the  clerk,  and  that  tends  in  Presbyterian 
government  to  inform  the  conscience  of  the  Presby- 
tery, who  are  to  judge,  as  I  shall  presently  show,  and 
only  to  judge  of  the  candidate's  qualifications — ^the 
life  and  conversation  being  one  of  those  clerical  qua- 
lifications. It  was  for  the  purpose  of  informing  the 
party  who  was  to  decide,  that  he  might  inquire,  and 
upon  inquiry  might  determine. 

Then  there  is,  in  493,  a  rescript  of  Gelasius,  which 
states  that  the  right  of  rejection  does  not  exist  at  all 
in  the  people ;  for  it  expressly  says,  "  If  their  objec- 
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tions  are  groundless,"  which  implies  giving  a  reason,       1839. 
and  implies  no  veto,  no  dissent.     Dissent  is  a  mere  tJT\    '  - 
reiusal ;    but  this  must   have  been  grounded  upon  Auchtbbar- 
reasons,  because  he  says  that  those  reasons  are  to  be 
submitted  to  the  clergy,  and  if  groundless,  the  clergy 
are  to  remove  them  by  admonition,  and  thereby  to 
compel  an  assent.     Does  not  that  clearly  show,  that 
if  the  reasons,  in  the  opinion  of  the  clergy,  were 
groundless,  the  clei^  were  to  proceed  as  if  there  had 
been  no  dissent ;  and  to  deem  a  dissent  founded  upon 
bad  reasons,  or  upon  no  reason  at  all,  as  of  no  force 
at  all? 

Then,  in  the  year  886,  Pope  Stephen  says,  referring 
distinctly  to  the  same  subject,  '^  Docendus  est  populus^ 
nan  sequendtisJ^  A  very  pontifical  doctrine,  no  doubt, 
and  one  which  by  most  pontiffs  was  very  amply  and 
very  accurately  practised,  together  with  another  prin- 
ciple as  religiously  acted  upon,  namely,  that  the  flock 
were  to  be  fleeced  as  well  as  taught.  That  honour 
belongs  to  the  Papal,  and,  God  knows,  not  at  all  to 
the  Presbyterian  church. 

Now,  what  says  Boehmer^  in  a  book  which  is  of 
great  authority, — authority  in  foreign  countries,  as 
well  as  among  the  canonists  of  our  own, — I  mean  hi& 
Jus  Parochiale;  it  is  cited  by  one  of  the  learned 
Judges  :  he  says,  ^*patrono  votum  dedsivum  in  elec-^ 
tione  tribtiatur.** 

Now  see  the  difference  between  the  patrons  and 
the  populus :  *^  Popuh  negatwwm  ut  possint  dissentire.^' 
But  how?  Nut  as  the  Atichterarder  people  have 
done,  and  as  the  Presbytery  has  allowed  them  to  do,, 
merely  to  dissent,  without  reason,  and  with  nobody  to 
judge  of  the  reason  :  **  Non  tamen  aliter  quam  sijustas 
dissensus  causas  allegare  gtieant"  They  must  not  only 
dissent  and  give  their  reasons,  but  their  dissent  must 
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183^.        be  grounded  upon  such  just  reason  as  they  **  aUegare 
Pr^uiy  of  9y^^'^^' — that  is,  as  they  are  able  truly  to  allege. 

Then  the  question  is,  who  is  to  decide  upon  the 
justice  of  those  reasons  ?  And  that  question  is  best 
answered  by  coming  to  the  point  now  in  contest  be- 
tween the  parties,  how  has  the  Scotch  law  determined 
that   those  reasons  shall   be  examined   and  decided 
upon?     We  are  thus  led  to  what  is   certainly  the 
very  pinch  of  this  case,  and  which,  in  the  view  I  take 
of  it,  works  decisively  against  the  Appellants,  for 
I  now  come  to  the  statute  law  of  Scotland^   upon 
which  the  whole  controversy  must  ultimately  depend. 
Let  us  first  go  to  the  original  Act  regulating  the 
Presbyterian  scheme,  the  Act  of  1692,  chapter  116. 
After  providing  for  the  exercise  of  the  judicial  and 
administrative  functions  of  the  various  church  judi- 
catures in    Scotland^  it  concludes  in  these  words: 
"  Ordains  all  presentation  to  benefices  to  be  direct  to 
the  particular  Presbyteries,  in  all  time  coming  ;  with 
full  power  to  give  collation  thereupon ;  and  to  put 
order  to  all  matters  and  causes  ecclesiastical  within 
their  bounds,  according  to  the  discipline  of  the  kirk : 
Providing   the   foresaid  Presbyteries  be  bound   and 
astricted  to  receive  and  admit  whatsoever  qualified 
minister,  presented  by  his  Majesty,  or  lay  patrons," 
So  that  they  were  bound  and  astricted  by  the  force  of 
this  statute,  to  admit ;  and  if  they  did  not  admit,  they 
broke  the  laws,  they  acted  illegally,  and  were  liable  to 
the  consequences,  civil  and  other,  of  disobeying  the 
positive  and  clear  order  of  a  statute,  to  receive  and 
admit  whoever  was  presented  by  a  lay  patron,  if  duly 
qualified.     They  were  only  to  judge  of  his  qualifica- 
tion ;  and,  if  qualified,  they  wer^  bound  and  astricted, 
that  is,  they  were  ordered  by  the  law  to  admit  him. 
It  was  at  their  peril,  quoad  dmlem  effectum,  and  alscs 
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quoad  alios   effectus,  that  they  refused  to   obey  the        I839. 
positive  mandate  of  the  King  and  the  estates  of  Par-  p,esbytery  <»f 
liament.  Aochtebar^ 

At  different  times  doubts  were  entertained  whether  and  others 
this  law  ought  to  be  continued,  and  some  fluctuations  j^^j  ^f 
existed  even  in  the  practice  under  it,  in  one  or  other  Kiw^oull. 
of  the  troublous  periods  of  Scotch  church  history. 
Nevertheless,  it  was  not  till  the  year  1690  that  the 
Legislature  itself  made  any,  even  apparent,  alteration 
of  the  statute.  There  having  been  an  Act  passed 
immediately  upon  the  Revolution,  the  Act  of  1690, 
chapter  6,  which  revives,  renews,  and  confirms  the 
Act  of  1592,  with  the  one  exception  of  the  part  of  it 
that  I  have  just  read  relating  to  patronages,  and  states 
that  this  matter  is  reserved  to  be  the  subject  of  future 
legislative  provision ;  in  performance  of  that  promise, 
and  in  compliance,  as  it  were,  with  that  legislative 
notice,  came,  in  the  same  year,  the  23d  chapter,  which 
it  is  most  material,  therefore,  that  I  should  now  bring 
under  the  view  of  your  Lordships.  It  is  intitled, 
"  Act  concerning  Patronages,"  and  it  undoubtedly 
introduced,  for  the  first  time,  a  total  change  in  the 
law  of  patronage.  It  abolished  the  rights  of  patrons, 
and,  indeed,  radically  extirpated  patronage;  it  pro- 
fessed to  do  no  less.  It  did  not  proceed,  as  some 
would  have  done,  by  a  side  wind,  professing  to  do  one 
thing,  and  doing  another ;  but  it  honestly,  openly,  and 
manfully  avowed,  in  a  spirit  worthy  of  men,  the  legi- 
timate successors  of  the  Covenanters,  and  who  had 
just  brought  about  the  Revolution  of  1688,  in  Scot- 
land,— it  avowed  that  nothing  less  was  intended  than 
to  root  out  patronage  from  the  land.  This  famous 
statute,  therefore,  begins  by  pronouncing  the  doom 
of  patronage ;  and  it  gives  the  cause  of  the  doom, 
namely,  the  crimes  of  the  offender :  "  Our  Sovereign 
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1839.  Lord  and  Lady  considering  that  the  power  of  pre- 
Presbytery  of  renting  ministers  to  vacant  churches,  of  late  exercised 
AucHTERAR-  bj  patrons,  hath  been  greatly  abused,  and  is  incon- 
venient to  be  continued  in  this  realm."  The  sentence 
has  thus  gone  forth  against  patrons  ;  and  whatever  is 
done  after  this  preamble,  must  be  taken  to  be  in  exe- 
cution of  this  judgment  for  the  offence,  namely,  the 
abuse  and  inconvenience  ascribed  to  the  right  of 
patronage.  The  sentence  is  neither  more  nor  less  than 
utterly  abolishing  that  right,  for  that  cause. 

Now  this  is  most  effectually  done ;  but  it  is  material 
to  consider  how  it  is  done,  and  what  is  substituted  in 
place  of  the  thing  destroyed ;  because  one  part  of  the 
argument,  and  the  greater  part  of  it,  is  a  falling  back 
from  the  Act  of  1711,  the  10th  of  Annej  upon  tie  Act 
of  1690,  in  a  way  and  by  a  process  of  reasoning  which 
I  marvel  at, — which  the  more  I  read  the  moie  I 
wonder  at,  and  upon  which  I  shall  presently  have 
to  say  somewhat  to  your  Lordships.  The  Act  pro- 
ceeds, "  That  in  case  of  the  vacancy  of  any  particular 
church,  and  for  supplying  the  same  with  a  minis- 
ter, the  heritors  of  the  said  parish,  (being  Pro- 
testants,) and  the  elders  of  the  said  parish,  are  to 
name  and  propose  the  person  to  the  whole  congr^a^ 
tion,  to  be  either  approven  or  disapproven  by  them." 
The  process,  therefore,  is  clear ;  it  is  not  the  people, — 
it  is  not  the  congregation  who  are  to  call ;  but  it  is 
a  very  select  portion,  it  may  be  five  people,  it  may  be 
four  people,  there  may  be  but  one  heritor  and  three 
elders,  and  these  are  constituted  a  kind  of  corporate 
body  ; — for  what  purpose  ?  For  the  purpose  of  pre- 
senting to  the  people.  Then  the  presentation  is  hereby 
taken  from  the  patrons,  because  they  have  abused  it, 
and  because  it  was  found  inconvenient,  and  it  is 
transferred  to  this  new  body,  the  heritors  and  elders* 
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who  are  to  present  to  the  congregation.  If  the  congre-  1 839. 
gation  disapproves,  the  disapprovers  are  to  do — what.^  p  ^P^^  - 
To  exercise  a  veto?  To  give  their  dissent,  as  the  Auchterar- 
second  article  of  the  condescendence  pleads,  and  the 
answer  to  it  admits,  and  as  the  presbyteries  state,  to 
be  their  sole  reason  for  not  admitting  Mr.  72.  Young  ? 
No  such  thing ;  they  are  to  "  give  in  their  reasons," 
just  as  the  canon  of  428,  just  as  the  canon  of  493, 
just  as  the  rescript  of  493,  and  as  Pope  Stephanus's 
rescript  of  886,  and  as  Boehmer's  authority,  with  re- 
spect to  those  old  times,  states  to  have  been  the  church 
law  even  then.  They  are  "  to  give  in  their  reasons." 
Now,  what  is  to  be  done  upon  the  reasons,  and  why 
are  they  to  give  them  ?  "to  the  effect  the  affair  may 
be  cognosced  upon  by  the  Presbytery  of  the  bounds, 
at  whose  judgment  and  by  whose  determination  the 
calling  and  entry  of  a  particular  minister  is  to  be 
ordered  and  concluded." 

Now,  I  pray  your  Lordships  to  stop  here,  and  to 
form  a  clear  idea  (for  it  is  most  important  to  the  sub- 
sequent part  of  my  argument)  of  what  the  scheme  is 
of  presentment  and  admission,  which  is  laid  down  by 
this  important  statute.  Patronage  was  to  be  abolished. 
It  had  sinned  in  two  ways;  first,  by  its  abuse,  and, 
secondly,  by  its  inconvenience :  therefore  it  was  to  be 
extinguished,  and  another  process  of  election  to  be 
substituted  in  its  room.  Then  what  is  this  process  ? 
The  heritor,  or  heritors  and  elders,  are  to  present  to 
the  congregations ;  and  the  congregations  are  either 
to  say  that  they  approve,  or  that  they  disapprove.  If 
they  disapprove  they  are  to  give  their  reasons.  Those 
reasons  are  to  be  decided  upon,  not  certainly  by  the 
heritors  and  elders,  but  by  the  Presbytery  of  the 
bounds,  and  by  the  Presbytery  of  the  bounds  cog- 
noscing, that  is  to  say  judicially  examining,  the  truth 
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1839.       and  the  sufficiency  of  those  reasons.     Here,  as  in  all 
Pre»b  te    of  ^^^^^  of  judicial  examination,  two  things  may  happen. 

The  Presbytery  may  either  demur  as  it  were,  and 
deny  the  relevancy  of  the  grounds  stated  by  the  con- 
gregation :  they  may  say,  if  all  those  things  are  true 
they  are  no  objection  to  the  admission :  or  the  Presby- 
tery may  go  to  issue  upon  the  fact;  they  may  say,  it  is 
true  that,  if  the  statement  of  fact  be  well  grounded,  it 
forms  a  sufficient  cause  for  our  rejection;  but  the  fact 
is  denied,  or  is  doubted  : — inquire  as  to  the  fact.  If 
upon  both  of  those  inquiries  they  find  that  the  congre- 
gation is  right,  then,  the  reasons  being  well  founded 
in  fact  and  in  law,  the  Presbytery  are  to  reject  the 
party  presented.  If  either  inquiry  proves  against  the 
congregation ;  if  either  the  facts  amount  in  the  judg- 
ment of  the  Presbytery  to  no  disqualification,  or  if 
the  statement  of  fact  be  found  untrue,  then  the  Pres- 
bytery are  to  reject,  not  the  candidate,  but  the  reasons 
of  the  congregation,  and  to  admit  and  induct  the 
presentee.  So  that  here  is  a  completely  new  form  of 
proceeding  instituted,  for  the  first  time,  in  Scotland-— 
an  abolition  of  the  right  of  patronage,  and  a  transfer 
of  that  right  to  the  heritors  and  the  kirk-session,  with 
the  concurrence  of  the  people,  and  with  the  super- 
vision and  final  judgment  of  the  Presbytery  ;  and, 
all  those  parties  combining,  the  operation  is  com- 
pleted one  way  or  another,— either  the  presentee 
of  the  heritors  and  kirk-session  is  rejected,  or  the 
presentee  is  admitted,  and  obtains  possession  of  the 
cure. 

My  Lords,  keeping  the  provision  of  the  Act  of  1690 
steadily  in  view,  let  us  see  what  next  took  place.  If 
this  had  continued  the  law  of  the  land — if  this  statute 
had  been  left  unrepealed,  no  man  could  have  said 
that   Lord  Kinnoull^   or  any  other  patron,   had  the 
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right  of  presentation.  It  was  abolished.  It  was  1839. 
avowed  to  be  abolished.  The  reason  of  the  abolition  pre»bytery  of 
was  given.  A  transfer  was  made,  and  the  party  was  Auchterar- 
indicated  to  whom  the  transfer,  as  the  substitute  of  and  others 
the  patron,  was  effected  by  the  Act.  But  if  this  is  ^^^  ^^ 
true,  another  thing  is  equally  true:  that  nothing  like  KumoutL. 
the  present  arrangement  laid  down  by  the  General 
Assembly,  and  followed  by  the  Presbytery,  would 
have  arisen  under  that  law.  This  arrangement  is 
something  wholly  different.  It  is  no  presentment  to 
the  congregation  by  the  heritors  and  kirk-session  :  it 
is  no  refusal  upon  reasons  given  in  by  the  congre- 
gation :  it  is  no  cognoscing  and  adjudication  by  the 
Presbytery ;  but  it  is'  a  totally  different  proceeding, 
invented  for  the  first  time  in  the  year  of  Grace  1834, 
and  which,  at  the  Revolution  of  1690,  was  no  more 
dreamt  of  than  it  was  in  the  reign  of  James  VL,  in 
the  year  1692.  It  is  a  totally  different  process,  not  in 
the  slightest  degree  resembling  the  other.  So  that  if 
we  are  driven  back  in  the  argument  from  the  statute 
of  Anne^  to  which  I  am  now  coming,  and  are  to  fall 
back  upon  the  statute  of  William  and  Mary^  we  are 
then,  no  doubt,  driven  away  from  the  right  of  patron- 
age, and  the  Act  oi  Anne  is  repealed,  (though  only  by 
our  misconstruction  of  it,  and  not  by  the  Legislature,) 
but  we  do  not  fall  back  upon  the  present  proceeding  of 
the  Auchterarder  Presbytery,  or  anything  like  it :  we 
fall  back  upon  a  totally  different  state  of  things, 
namely,  patronage  transferred  from  the  patron  to  the 
heritor  and  kirk-session,  and  reasons  to  be  given  for 
dissent  by  the  congregation,  and  those  reasons  to  be 
adjudicated  upon,  after  being  cognosced,  by  the  Pres- 
bytery ;  which  is  a  thing  as  different  from  what  has 
been  done  upon  the  present  occasion  as  can  well  be 
imagined. 
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1839.  Therefore  let  us  now  see  what  was  done,  and  why 

P^^^y^yof  it  was  done,  by  the  10th  of  AnnCj  in  the  year  1711. 
AucHTERA*.  I  must  here  say,  that,  with  all  the  respect  and  reve- 
rence which  I  habitually  feel  for  the  authors  of  the 
Revolution,  both  in  England  and  Scotlandj  if  they 
had  never  done  anything  wiser,  or  anything  more 
just,  or  more  considerate  than  they  did  in  passing  the 
Act  of  1690,  chapter  23,  I  should  not  have  thought 
them  entitled  to  all  the  veneration  with  which  we  are 
wont  almost  instinctively  to  mention  their  names.  I 
cannot  conceive  anything  more  strikingly  different 
from  the  conduct  of  the  SomerseSy  the  GodolpJuns^ 
and  the  other  great  men  who  brought  about  the  Revo- 
lution in  this  country,  whose  conduct  in  all  parti- 
culars, civil  and  ecclesiastical,  was  marked  by  the 
most  careful,  and  delicate,  and  cautious  dealing  with 
all  existing  institutions,  all  positive  rights,  all  vested 
interests,— I  can  conceive  nothing  more  widely  dif- 
ferent from  the  spirit  that  presided  over  all  the  pro- 
ceedings of  those  great  men,  than  this  Act  of  the 
Scotch  Estates  in  Parliament  assembled.  For,  up(m 
a  vague  and  general  allegation  of  abuse  and  inconve- 
nience, it  takes  away  the  rights  of  the  lay  patrons,  it 
gives  them  no  opportunity  of  defending  themselves 
against  the  one  charge,  or  arguing  against  the  other ; 
and  it  then  admits  in  express  terms,  that  they  have  a 
valuable  right  of  property,  because  it  professes  to  give 
them  a  compensation — 600  merks  was  given,  equal 
to  about  36  /. :  and  be  it  observed,  that  this  very  hasty, 
crude,  and  ill-concocted  provision,  gives  the  same  com- 
pensation for  all  advowsons,  whatever  might  be  the 
difference  in  their  value.  It  was  therefore  a  very 
great  encroachment,  very  hastily  and  violently  made, 
upon  the  rights  of  private  property,  the  existence  of 
which  it  admitted,  while  it  gave  nothing  that  could  be 
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called  an  equivalent  in  return  for  what  it  confiscated.       1839. 
But,  after  twenty  years  of  this  new  scheme,  there  Presbytery  of 
comes  the  statute  o{  Anne  in  1711,  and  its  reasons  are  auchterar- 

DER 

given  in  the  preamble :  "  Whereas,  by  the  ancient  and  others 
laws  and  constitutions  of  that  part  of  Great  Britain 
called  Scotland^  the  presenting  of  ministers  to  vacant 
churches  did  of  right  belong  to  the  patrons,  until,  by 
the  Act  of  1690,  the  presentation  was  taken  from  the 
patrons,  and  given  to  the  heritors  and  elders  of  the  re- 
spective parishes ;  and,  in  place  of  the  right  of  pre- 
sentation, the  heritors  and  liferenters  of  every  parish 
were  to  pay  to  the  respective  patrons  a  small  and 
inconsiderable  sum  of  money :  And  whereas,  by  the 
15th  Act  of  the  5th  session,  and  by  the  13th  Act 
of  the  6th  session  of  the  said  King  Williamy — the  one 
intituled,  An  Act  far  encouraging  of  Preachers  at 
vacant  churches  he  north  Forth^  and  the  other  inti- 
tuled. Act  in  favour  of  Preachers  he  north  Forth, — 
there  are  several  burthens  imposed  upon  vacant  sti- 
pends, to  the  prejudice  of  the  patron's  right  of  dis- 
posing thereof:  And  whereas  that  way  of  calling 
ministers  has  proved  inconvenient," — here  they  adopt 
a  very  opposite  mode  of  reasoning  ah  inconvenienti, 
which,  although  no  argument  in  construing  a  statute, 
or  expounding  a  law,  may  sometimes  be  an  admirable 
reason  for  making  a  law,  or  for  repealing  one  already 
made,  and  for  altering  a  practice  tried  by  experience, 
especially  as  that  practice  was  only  21  years  old, — 
^^  and  has  not  only  occasioned  great  heats  and  divisions 
amongst  those  who,  by  the  aforesaid  Act,  were  entitled 
and  authorised  to  call  ministers,  but  likewise  has  been 
a  great  hardship  upon  the  patrons,  whose  predecessors 
had  founded  and  endowed  those  churches,  and  who 
have  not  received  payment  or  satisfaction  for  their 
right  of  patronage,  from  the  heritors  or  life-renters, 
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1839.       nor  have  granted  renunciations  of  their  rights  on  that 
preftbyiery  of  accounti"  For  these  reasons — and  stronger  can  hardly 

be  conceived,  firsty  because  an  uncompensated  viola- 
tion of  private  property  had  been  committed,  an  in- 
terference with  a  valuable  estate  without  compensation; 
secondly^  because  great  inconvenience  had  been  occa- 
sioned by  causing  heats  and  animosities  in  the  exercise 
of  the  new  right  in  the  new  hands  to  which  it  had 
been  transferred  from  the  lawful  owners ; — for  these 
very  sufficient  reasons,  the  Act  proceeds  immediately 
to  repeal  and  make  void  tlie  said  Act  of  1690  con- 
cerning patronage. 

That  Act  is,  therefore,  by  the  statute  of  Anne  com- 
pletely i-epealed  and  abrogated,  and  it  from  thencefor- 
ward ceased  to  exist,  just  as  much  as  if  it  had  never 
been  enacted  at  all.  Then,  in  order  that  there  might 
be  no  doubt,  when  that  Act  was  repealed,  what  the 
law  existing  before  1690  was,  a  declaratory  clause 
follows :  "  That  in  all  time  coming,  the  right  of  all 
and  every  patron  or  patrons  to  the  presentations 
of  ministers  to  churches  and  benefices,  and  the  dis- 
posing of  the  vacant  stipends  for  pious  uses  within 
the  parish,  be  restored,  settled,  and  confirmed  to 
them,  the  aforesaid  Acts,  or  any  Act,  statute,  or 
custom  to  the  contrary  in  anywise  notwithstand- 
ing ;  and  that  from  and  after  the  1st  day  of  May 
1712,  it  shall  be  lawful  for  her  Majesty,  her  heirs 
and  successors,  and  for  every  other  person  or  per- 
sons who  have  right  to  any  patronage,  to  present 
a  qualified  minister  or  ministers  to  any  church  or 
churches  whereof  they  are  patrons,  which  shall  at  any 
time  after  the  said  1st  day  of  May  happen  to  be 
vacant ;  and  the  Presbytery  of  the  respective  bounds 
shall,  and  is  hereby  obliged,  to  receive  and  admit  in 
the  same  manner  such  qualified  person  or  persons, 
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minister  or  ministers,  as  shall  be  presented  by  the  i839. 
respective  patrons,  as  the  persons  or  ministers  pre-  presbyieryof 
sented  before  the  making  of  this  Act  ought  to  have  Adchterar- 
been  admitted/*  Now,  if  the  Act  had  stood  without  and  oibera 
this  last  proviso  as  to  the  manner  of  inducting,  no 
doubt  whatever  could  have  existed  in  any  man's 
mind  upon  the  state  of  the  law  which  is  to  regulate 
this  question,  for  you  would  then  have  had  the  Act 
of  1690  abrogated  altogether.  You  would  have  bad 
the  right  of  the  heritors  and  elders  to  present  to  the 
people,  and  the  people  to  dissent  upon  reasons,  and 
the  Presbytery  to  cognosce  those  reasons  and  adjudi- 
cate thereupon,  entirely  repealed,  as  much  as  if  it 
had  never  been  bestowed  upon  the  parties.  It  only 
existed  for  twenty-one  years,  and  this  Act  would 
have  repealed  it  at  the  end  of  the  twenty-one  years. 
You  would  then  have  had  a  declaration,  or  a  statu- 
tory enactment,  in  1711,  that  all  patrons  had  a  right 
to  present,  and  that  all  qualified  persons  by  them  so 
presented,  that  is  to  say,  all  persons  who  liad  the  due 
qualification,  without  any  other  condition  whatever, 
should,  at  once,  be  invested  with  the  living.  That 
would  have  been  the  clear,  undeniable,  unquestion- 
able, law  of  the  land,  had  not  these  words  which  I 
have  last  read  been  adjected  in  the  form  of  a  proviso, 
or  a  regulation.  The  argument,  then,  will  turn 
upon  the  force  and  eflfect  of  these  words  ;  and,  there- 
fore, two  points  are  raised  upon  this  Act,  and  upon 
those  two  I  am  now  about  to  give  my  opinion,  with 
the  reasons  of  that  opinion.  The  one  question  is, 
what  was  meant  by  "  qualified  person  "  ?  and  the 
other  question  is,  how  far  this  repeal  of  the  former 
Act  and  the  revival  of  patronage  is  qualified  or  re- 
stricted, or  in  any  manner  or  way  modified,  by  the 
reference  therein  made  to  the  manner  of  inducting 
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persons  observed  before  the  making  of  the  Act  ?  Those 
PrJlbytw^of  ^^^  ^^^  ^^o  points  material  to  be  conaidered  vhich 
AucHTERiR-   are  raised  upon  the  construction  of  this  statate,  and 

DER 

and  others    I  addrcss  myself  to  them  in  their  order. 

First,  with  respect  to  qualification,  I  am  somewhat 
surprised  to  find,  in  the  very  able  and  learned  argu- 
ments from  the  Bench  below,  an  attempt  made  to 
show  that  "  qualification"  is  of  such  extensive  mean- 
ing, that  within  its  scope  may  be  brought  the  whole 
of  the  matter  at  present  in  dispute,  namely,  the 
acccptablencss,  and  reception,  of  the  party  presented 
by  the  congregation,  as  finding  favour  in  their  sight 
Much  ingenuity  is  displayed  by  several  of  those 
learned  persons,  for  some  of  whom  I  have  the  greatest 
respect,  whose  subtlety  I  know  to  be  unbounded,  and 
the  fertility  of  whose  imagination  in  dealing  with 
questions  I  know  to  have  no  limits.  That  subtlety 
and  ingenuity  and  fancy,  I  think,  are  shown  in  endea- 
vouring to  give  this  widely  comprehensive  sense  to 
the  term  qualification.  It  was  said,  Dr.  Parr  might 
have  been  a  very  able  divine  in  England,  and  a  most 
learned  man  in  the  church,  and  yet  very  unfit  to 
teach  the  parish  of  Auchterarder :  such  eminent 
men  will  do  in  one  place,  in  Glasgow  or  JSdinr 
burgh,  but  they  will  be  thrown  away  entirely,  when 
they  are  sent  to  waste  their  gifts  upon  the  desert 
air  of  some  Scotch  mountainous,  or  insular,  parish. 
It  is  justly  said,  indeed,  that  a  man  is  not  fit  to 
teach  them  who  docs  not  speak  their  language ;  but 
such  a  man  cannot  be  called  a  qualified  perscm. 
Language  is  one  essential  part  of  qualification,  it  be- 
longs to  literature,  though  it  is  the  simple  portion  of 
letters.  If  a  man  knew  Greek  and  Hebrew,  and  did 
not  know  the  mother-tongue  he  was  to  preach  in,  I 
sliould  say  ho  was  mums  sufficiens  in  literatura,  and  so 
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not  a  qualified  person*    But  we  have  here  no  question       i839. 
of  literary  qualification  ;  the  question  alleged  to  come  p^ggbytery  of 
under  the  larger  sense  of  the  word,  is  that  of  accept-  Auchterae- 
able,  or  not  acceptable,  to  the  flock ;  and  to  carry  this     ^^  others 
within  the  meaning  of  "  qualified,"  is  the  attempt  of 
these  expounders  of  the  Act. 

A  man,  say  they,  may  be  of  such  rude  and  stem 
manners,  he  may  be  so  disagreeable  in  his  habits 
of  life,  or  he  may  be  so  much  above  his  flock  in  his 
manners,  and  so  entirely  disqualified  for  associating 
with  them,  that  they  will  receive  no  edification  from 
his  ministrations.  My  Lords,  if  it  amount  to  any- 
thing affecting  his  morals,  his  life,  and  conversation, 
that  comes  no  doubt  within  the  meaning  of  ^^  quali- 
fied ;"  but  if  it  is  merely  that  they  do  not  like  him 
as  well  as  they  might ;  that  they  prefer  another  to 
him ;  that  they  do  not  £stncy  him  so  much  as  it  is  to 
be  wished  they  did, — the  law  has  affixed  to  the  word 
**  qualified"  no  such  meaning  as  that.  It  is  quite 
clear  that  it  is  a  violent  strain  upon  the  law  to  impute 
to  it  such  a  meaning. 

But  I  do  not  rest  my  position  upon  argument  alone ; 
I  am  going  to  show  your  Lordships  that  no  such 
meaning  can  possibly,  by  the  law  of  Scotland^  be 
given  to  the  word  "  qualified."  It  is  a  technical 
word  in  this  question.  It  is  not  the  word  "  quali- 
fied" used  in  its  general  sense,  as  you  talk  of  a  man's 
qualities,  of  his  capacity,  of  his  abilities,  of  his  merits, 
which  are  all  general  phrases,  and  none  of  them  tech- 
nically defined.  The  word  "qualified"  is  as  much 
a  known  word  of  the  law,  and  has  as  much  a  tech- 
nical sense  imposed  upon  it  by  the  statutes,  by  the 
law  authorities,  by  the  opinions  of  commentators,  by 
the  dicta  of  Judges,  as  the  word  "  qualification"  has 
when  used  to  express  the  right  to  kill  game,  or  when 
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1839.  used  to  express  a  right  to  vote  in  the  election  of 
Pc^  '  f  ^  niember  of  Parliament.  It  is  perfectly  technical, 
AuchterIr-  and  it  is  an  understood  technical  expression. 

I  now  q:o  to  the  most  venerable  of  all  authorities  ia 
the  law  of  Scotland^  because  the  most  ancient,  the 
Regiam  Majestaiem ;  and  I  am  the  more  induced  to 
resort  thereto,  that  it  is  brought  from  a  period  when 
the  right  of  patronage  was  weaker  than  it  has  been 
since,  when  the  rights  of  advowsous  virere  not  under- 
stood as  thorougljly  as  they  have  susequently  been, 
and  before  the  Legislature  had  ever  exercised  ib 
discretion  upon  the  subject,  or  made  any  enactment 
touching  tliosc  rights ; — I  the  more  go  to  the  Hegiam 
Majestatem  for  this  further  reason,  that  it  is  of  high 
authority  in  the  English  law.  At  one  time  it  was 
doul)ted  among  the  legal  antiquaries  whether  it  was 
a  Scotch  or  an  English  book ;  and  it  was  said,  with 
the  usual  national  feeling  of  our  Scotch  fellow- 
subjects,  that  it  was  a  Scotch  work  originally,  and 
had  been  transferred  and  adopted  by  an  Enghtk 
lawyer.  But  I  believe  all  men  now  admit,  that  it 
was  originally  an  English  book ;  that  the  original 
work  is  our  Glanville,  whose  book  was  adopt^  in 
Scotland.  This  circumstance  shows,  that  the  law  of 
the  two  countries  was  nearly,  if  not  precisely,  the 
same  in  those  remote  ages,  how  widely  soever  they 
may  differ  now. 

The  Regiam   Majestatem  (c)   has   these    important 

words:  "  Ane  laick  patron  should   beware" "that 

when  any  kirk  or  vicarage  shall  happen  to  vaik,"  (that 
is  to  be  vacant,)  "that  he  present  thereto  a  worthy 
man  qualified  :''  How  ?  By  being  acceptable  to  the 
people  from  his  eloquence,  or  from  his  manner  of 
demeaning  himself  in  society  ?  No  such  thing :  "Qua- 

{v)  Lib.  i.  cap.  2,  sec.  3. 


CASES  IN  THE  HOUSE  OF  LORDS. 


677 


1839. 


DER 

and  others 

v. 

Eariof 

KlVMOVLL. 


lified  in  literature,  life,  and  manners,"  (that  is  morals,) 

•*  within  four  months  after  that  he  knows  the  kirk  to  «    .. 

1  ,  Presbytery  of 

DC  vacant,  that  by  the  longer  delay  of  the  presenta-  Auchterar- 

tion  he  prejudice  not  himself."     The  law  is  assumed 

as  clear,  and  the  very  object  of  this  passage  is   to 

prescribe  the  time  beyond  M^hich  the  patron's  right 

may  lapse-     To  prevent  this  it  says,  "  let  him  take 

care  to  jiresent  within  four  months."     Now,  what  has 

he  to  do  ?   lie  is  to  present  a  qualified  person. — How 

is  he  to  be  fjualiSed  ?  In  literature,  life,  and  manners* 

All  the  qualification  which  there  is  imposed  upon  him 

the  necessity  of  looking  to,  is  this— that  the  party 

presented  has  suflkient  literature,  a  pure  life,  and 

godly  manners. 

The  same  is  tlie  doctrine  laid  down  in  all  the  most 
venerable  commentators:    and  I   do  not  now  quote 
Bankton  for  two  reasons ;  first,  because  he  is  much 
moro  modern ;  and  secondly,  because  a  most  learned 
Judge,  for  whom  I  have  tlie  most  constant  and  in- 
viohible  r(.*spect,  even  when  I  most  diflfer  from  him,-r- 
I   mean  Lord  Moncreiff] — ilicows  a  doubt  upon  the 
antliority  of  Banhton^  as  if  his  opinion  were  of  no 
great  weight,  gcncrall}'^ ;  which  I  own  surprised  me. 
It  was  new  to  me;— I  alwavs  understood  that  his 
authority  had  risen  of  late  j^ears  very  much  in  our 
Courts.     Suel)  was  the  language  at  the  bar  during 
the  time  of  Lord  Eldon ;    during   the   time  of  my 
nol)le  and  learned  friend  who  succeeded  him ;    and 
during  my  own  time.     But,  liowever.  Lord  Moncreiff 
is  a  very  high  aulhority ;  and  what  he  has  said  will 
lead  me,  as  often  as  Bankton  is  quoted,  to  reconsider 
this  matter.     But  his  Lordship  also  says,  he  is  pecu- 
liarly of  less  authority  upon  a  question  of  this  nature, 
because  it  is  well  known  that  he  had  taken  a  strong 
part  upon  the  church  patronage  question.     Therefore 
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I  do  not  quote  Bankton  at  all.  But  Balfour  I  cite, 
and  in  his  Practicks  he  lays  it  down  thus  :  "  Ane 
qualified  and  habil  person,  of  sufficient  literature, 
honest  in  life,  and  of  gude  manners/*  That  exactly 
corresponds  with  the  words  in  the  Regiam  McgestaUm^ 
which  says,  "qualified  in  literature,  life,  and  manners." 
Therefore,  I  take  it  to  be  clearly  established  by 
these  authorities,  and  I  know  of  nothing  which  dotf 
not  confirm  them,  in  any  of  the  dicta  of  Judges,  or 
the  decisions  either  of  the  Ecclesiastical  or  the  Muni- 
cipal Courts,  that  qualification  is  a  technical  word, 
meaning  sufficiency  in  literature  and  honest  life,  as 
Balfour  has  it,  and  of  good  manners,  meaning  thereby 
good  morals ;  and  no  one  is  more  ready  to  admit  at 
once  than  I  am,  that,  upon  cognoscing  this  matter,  as 
the  statute  of  1690  expresses  it,  if  objections  to  the 
literature,  to  the  life,  to  the  morals,  be  made,  the  Pres- 
bytery, the  Kirk  Court,  with  an  appeal  to  theSynod,aBd 
an  ultimate  appeal  to  the  Assembly,  are  the  judges  of  his 
qualifications  in  these  respects.  But  I  also  venture  to 
assert  it,  as  a  thing  equally  clear,  that  his  being  ac- 
ceptable, or  not,  upon  other  grounds,  not  even  stated 
by  the  parish — their  saying  they  do  not  like  him, 
they  have  an  aversion  to  him,  they  prefer  any  other 
to  him,  they  prefer  every  other  to  him,  he  is  the  man 
in  all  the  world  they  do  not  wish  to  have  among 
them,  may  be  stating  a  thing  very  much  to  be  la- 
mented, may  be  a  thing  very  fit  to  be  submitted  for 
the  consideration  of  the  patron,  may  prove  it  to  be 
exceedingly  unfortunate  that  a  man  the  object  of 
such  prejudice,  however  groundless,  should  be  forced 
upon  the  people  as  their  pastor,  but  is  nothing  like  a 
defect  in  the  person's  qualification,  and  is  nothing  of 
which  the  law  will  take  any  kind  of  coguizance.  I 
would,  /lowever  add,  in.  passing,  that  I  cannot  at  all 
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admit  even  the  strongest  prejudice,  universally  enter-       ^839. 
tained,  against  a  presentee,  to  be  decisive  that  the  preabyteryof 
patron  was  wrong,  and   the  people  right:    I  cannot  Auchterar- 
assume  that,  because  he  is  one  unanimously  rejected     mid  others 
by  the  people,  at  the  time  of  his  presentation,  he 
might  not,  afterwards,  turn  out  to  be  a  very  fit  pastor 
for  them  :  because  we  know  of  instances  in  which,  if 
that  had  been  held  a  sufficient  objection,  some  of  the 
greatest  ornaments  of  the  church  of  Scotland  never 
would  have  filled  the  pulpit  for  one  single  hour  after 
their  nomination  ;  and  if  I  mentioB  the  truly  vener- 
able name  of  Dr.  Reidj  one  of  the  most  eminent  phi- 
losophers that  any  country  in  any  age  ever  produced,. 
I  at  once  recal  to  the  recollection  of  such  of  your 
Lordships  as  are  connected  with  Scotland^  a  remark- 
able instance  of  what  I  am  now  stating.     He  never 
would   have    been   minister  of  the  parish  of    Neur 
MachaVy  in  the  county  of  Aherdeeny  if  the  strong  and 
unanimous  objection  of  the  people  had  been  reckoned 
decisive.     He   was   settled  there   by   main   force,   I 
believe   by  the   military,   and   against  the  strongly 
expressed  wishes  and  will  of  the  people ;  and  yet  he 
became,  before  many  months  had  passed  by,  one  of 
the  best-beloved  ministers  that  ever  officiated  at  the 
altars  of  his  country.     But  be  that  as  it  may,  and 
supposing  we  admit  it  to  be  desirable  that  a  harmo^ 
nious  settlement  should  always  take  place :  this  is  a 
totally  different   consideration  from  the  question  of 
right.     The  law  is  not  so.     The  word  "qualified*' 
does  not  mean  that ;  it  does  not  comprise  the  qualifi- 
cation  of  popular  favour.     The   word   "qualified" 
means  something  else.     It  means  a  qualification  in 
literature,  life,  and  morals,  to  be  judged  of  by  the 
Presbytery,  and  no  one  talks  of  interfering  with  that 
right  of  so  judging  by  them. 

X  X  4 
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1 839.  Now  we  will  just  refer  for  a  moment  to  some  strew 

Presbytery  of  *^^^  ^^  '^^^^  P^^  ^Y  *^^  learned  Judges,  as  well  as 

by  others,  upon  the  word  "  qualification,"  from  a 
desire  to  extend  its  scope  over  other  things,  as  well  as 
learning  and  life.  The  Two  Books  of  Discipline  are 
well  known  to  your  Lordships ;  Knox^s  First  Book  ui 
1660,  and  the  Second  Book  of  1578.  Now  these 
authorities,  as  they  have  been  strictly  called,  un- 
doubtedly assert  an  election  by  the  people  in  so  many 
words.  They  do  not  merely  touch  a  right  of  rejec- 
tion ;  they  do  not  confine  themselves  to  veto ;  they 
do  not  mention  assent  or  dissent,  with  or  without  rea- 
sons ;  but  they  go  a  great  deal  further.  What  does 
Knox  say  in  his  book  r  Election  is  here  asserted  in 
plain  terms :  "  It  pertaineth  to  the  people  to  evay 
such  congregation  to  elect  their  minister."  That  is 
not  contended  for  now.  That  is  claiming  for  the 
people  a  right,  not  merely  to  reject  or  to  accept,  bat 
to  choose  originally ;  to  present  as  patrons  to  the 
Presbyteiy.  That  is  the  doctrine  of  this  Book ;  bat 
that  never  was  received  for  law  in  Scotland.  The 
First  Book  of  Discipline  is  of  no  legal  authority  at 
all.  The  Second  Book  of  Discipline,  in  like  manner, 
says,  "  The  liberty  of  election  of  persons  called  to 
ecclesiastical  functions,  and  observed  without  inter- 
ru})tion  so  long  as  the  kirk  was  not  corrupted  by 
antichrist,  we  desire  to  be  restored,  so  that  men  be 
not  intruded  upon  any  congregation,  either  by  the 
prince  or  any  inferior  person,  without  lawful  elec- 
tion, and  the  assent  of  the  people  over  whom  the 
parson  is  placed ;  as  the  practice  of  the  apostolic  and 
primitive  kirk,  and  good  order,  craves.'*  Now  if  I 
were  called  to  a  Conflict  with  the  Book  of  Discipline 
upon  any  point  of  church  discipline,  or  upon  any 
article  of  theology,   I  should,  no  doubt,  feel  great 
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anxiety,  and  much  distrust  of  my  own  opinion.     But       1839. 
I  do  not  feel  the  same  anxiety  and  the  same  distrust,  p,^gbytery  of 
if  I  conflict  with  it  upon  a  matter  of  historical  fact ;  Adchtbrar- 

DER 

— if  I  go  to  issue  with  it  upon  a  gross  violation  of  and  others 
historical  truth,  with  which  I  think  1  am  now  justified 
in  charging  it,  after  what  I  have  already  read  to  your 
Lordships  from  the  History  of  the  Church,  and  from 
the  statutory  records  themselves, — Can  any  man 
breathing  say  that  an  election  by  the  people  of  their 
pastor  was  the  practice  in  all  times,  until  antichrist 
corrupted  the  Church  ;  until  the  time  when  antichrist 
entered  to  despoil  the  vineyard  of  the  Lord ;  as  this 
Book  states  ?  No  date  is  given ;  no  period  assigned 
for  this  trespass,  this  breaking  and  entering  the  vine- 
yard ;  so  that  the  statement  is  much  less  easily  refuted 
by  the  generality:  doltis  versatur  in  generalibtis. — 
I  know  not  that  it  is  an  honest  statement  of  facts. — 
It  is  probably  more  zealous  than  honest. — But  at  all 
events,  it  is  more  zealous  than  true.  But  can  any 
man  point  out  the  time  when  it  ever  was  the  practice 
to  have  a  free  election  of  the  pastor  ?  Because  this 
is  not  merely  an  assent,  about  which  something  might 
be  said.— It  is  not  a  call,  whatever  that  may  mean ; 
but  it  is  an  assertion  that  the  people  had  at  all  times 
the  right  of  choosing  their  own  minister;  and  it  says 
nothing  whatever  of  the  patron,  any  more  than  if  there 
never  had  been  such  a  thing  as  a  patron  in  existence 
until  antichrist  entered  the  vineyard. — Now  I  aver  that 
this  is  not  true ;  it  is  not  correct  in  point  of  fact ;  it  is  the 
very  reverse  of  the  known  and  admitted  fact.  I  will 
next  advert  to  the  Act  of  1567,  which  throws  some  light 
upon  the  subject.  Considerably  before  the  time  when 
the  Second  Book  of  Discipline  denies  that  patronage 
ever  existed,  before  Popery  came  in,  the  presentation  of 
lay  patronages  is  expressly  reserved  to  the  just  and 
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ancient  patrons,  in  so  many  words.  Now,  it  must 
be  admitted,  that  this  enactment  was  afiter  the  First 
Book  of  Discipline  in  1660.  But  the  Book  of  Disci- 
pline in  1678,  twelve  years  after  the  Act  of  Parlia- 
ment which  I  am  about  to  read  in,  mis-states  the 
fact  in  the  face  of  that  Act  of  Parliament  as  grossly 
as  a  fact  was  ever  misrepresented  for  any  purpose.— 
The  Act  1667  says,  "The  presentation  of  lay  pa- 
tronages always  reserved  to  the  just  and  ancient 
patrons;"  but  the  Book  of  Discipline,  in  1678,  says, 
that,  in  point  of  fact,  the  just  and  ancient  patrons 
had  no  existence,  for  that,  until  antichrist  took  the 
field,  it  was  the  people  who  elected,  and  not  the 
just  and  ancient  patrons  at  all.  The  Act  proceeds 
to  say,  "  And  that  the  patron  present  a  qualified 
person,  within  six  months  after  it  may  come  to 
his  knowledge  of  the  decease  of  him  who  bruiked 
the  benefice  of  before,  to  the  superintendant  of 
the  part  where  the  benefice  lies,  or  others  having 
commission  of  the  kirk  to  that  effect,  otherwise 
the  kirk  will  have  power  to  dispone  the  same  to  any 
qualified  person,  for  that  time ;  providing  that, 
in  case  the  patron  present  a  person  qualified  to  his 
understanding,  and  failing  of  one,  another,  within  the 
said  six  months,  and  the  said  superintendant,  or  com- 
missioner of  the  kirk,  refuses  to  receive  and  admit 
the  person  presented  by  the  patron  as  said  is, — it  shall 
be  lesome  to  the  patron  to  appeal  to  the  superin- 
tendant and  ministers  of  that  province  where  the 
benefice  lies,  and  desire  the  person  presented  to  be 
admitted,  which  if  they  refuse,  to  appeal  to  the  Gre- 
neral  Assembly  of  the  whole  realm,  by  whom  the 
cause  being  decided,  shall  take  end  as  they  decern 
and  declare." 

Now,  it  is  inferred  from  this,  that  the  matter  be- 
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comes  a  question  of  exclusive  ecclesiastical  cognizance,       1839. 
and  that  the  decision  of  the  General  Assembly,  the  prcsbytery  of 
highest  church  court,  is  to  be  final  and  conclusive  auchterar- 
upon  it  by  force  of  the  words,  the  matter  is  to  "  take    and  others 
end  as  they  decern." — Take  end  as  they  decern. — To      Earfof 
be  sure. — But  upon  what  are  they  to  decern,  and    Kinhouli. 
what  is  to  take  end  ?  The  question  of  qualified  or  not 
qualified.     If  the  Presbytery  and  Assembly  refuse  to 
admit  a  qualified  person,  not  denying  his  qualifica* 
tions :  If  there  is  a  competition  of  two  qualified  per- 
sons,— 'if  ^.,  claiming  the  right  of  advowson,  presents 
one,  and  B.,  claiming  also  the  right  of  advowson,  pre- 
sents another,  and  the  church  courts  take  the  wrong 
one,  nobody  contends  that  this  is  a  question  for  the 
final  adjudication  of  the  General  Assembly.     It  is  for 
the  final  adjudication  of  the  civil  courts  of  the  realm, 
according  to  the  uniform  and  uninterrupted  current 
of  all  the  decisions.     For  I  may  observe,  in  passing, 
that  though  those  decisions  are  not  fruitful  of  instruc- 
tion for  the  present  question,  though  no  one  of  them 
is  to  be  found  which  disposes  of  it  and  governs  it, 
though  in  no  one  case  to  which  they  relate  has  the 
present  question  ever  been  raised,  yet  they  are  very 
fruitful  with  reference  to  other  questions,  and  are 
very  important,  as  showing  the  bounds  of  the  civil 
and  the  ecclesiastical  jurisdictions  of  Scotland.    They 
are  numerous,  and  they  are  clear,  touching  the  deci- 
sion of  questions  as  to  who  has  the  right  of  advowson 
where  there  is  a  competition  of  presentees;  and  in  that 
case  it  is  not  the  church  court  that  decides  the  right, 
any  more  than  it  is  the  convocation  in  England  that 
decides  the  right. — It  is  the  civil  and  municipal  court, 
not  the  court  Christian  ;  the  temporal  court  here,  the 
court  of  the  King  by  quare  impedit,  or  qtuire  non 
admisity  or  an  assize  of  Darrein  presentment ;  not  the 
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spiritual  court  of  the  bishop.  This  statute  of  1567 
undoubtedly  gives  an  exclusive  jurisdiction  upon  the 
question  of  qualification  to  the  Presbytery  coming  in 
place  of  the  superintendant,  or  bishop,  or  Assembly's 
commissioner ;  and  it  may  go  by  appeal  from  the 
Presbytery,  or  the  superintendant,  to  the  General 
Assembly  of  the  whole  kirk,  whose  jurisdiction  is 
exclusive  upon  the  point.  That  their  sentence  has 
this  virtue  and  force  on  such  questions,  no  doubt 
whatever  exists.  For  I  have  explicitly  stated  that  no 
one  denies  the  cognizance  of  the  courts  ecclesiastical 
upon  qualification. 

Having  disposed,  therefore,  of  the  first  of  the  two 
points  which  arise  upon    the  statute  of  AnnCf  the 
foundation    of  the   whole  question  before  us;   and 
having  shown  that  the  term  "  qualified,"  used  in  that 
statute,  does  not  mean  general  acceptableness  to  the 
congregation,  which  would  be  vesting  the  choice  in 
the  congregation,  and  not  in   the   patron,  contraiy 
to   the    express    words    of  the  Act :     I  now  come 
to  the  second  point  raised,  and  by  which  it  is  at- 
tempted to  show  that  the   statute  leaves  the  mode 
of  presentment  and    induction   j)recise]y    where    it 
stood  before, — that  is  to  say,  in  the  interval  between 
the  year  1690  and  the  year  1711.     If  the  argument 
does  not  confine  itself  to  those  twenty-one  years,  it  is 
nought— it  proves  absolutely  nothing. — For  it  goes 
back  to  the  period  before  1690, — it  goes  to  the  state  of 
things  under  the  Act  1592,  which  says  that  the  Pres- 
bytery are  bound  and  astricted  to  receive  whatever 
qualified  person  the  patron  shall  present.    Then  those 
of  the  learned  Judges  who  so  construe  the  statute  of 
jinncj  hold  its  meaning  to  be  this ;  that,  desiring  to 
repeal  the  Act  of  1690  altogether,  because  it  had 
been  found  unjust  and  inconvenient,  and  entirely  to 
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set  up  in  its  stead  the  old  established  patrimonial        1839. 
rights  of  the  lay  patrons,  the  Legislature  in  its  wisdom  preg^ytcry  of 
left  things  precisely   as   they   were  while   the  Act  Auchterar- 
repealed  was  in  existence.     For  that  is  tlie  argument,     and  oihere 
I  confess  my  astonishment  at  it — I  confess  my  utter 
inability  to  comprehend  what  it  can  mean,  and  how 
to  those  acute  minds  it  ever  could  have  occurred. 

What,  I  ask,  does  the  statute  of  Anne  effect, 
according  to  this  argument  ?  It  reasons  in  the  pream- 
ble against  the  Act  1690,  and  it  leaves  the  Act  in 
force.  It  professes  to  repeal  the  Act  1690,  and  the 
whole  tenor  of  the  contents  of  that  statute  of  Anne 
does  repeal  that  Act,  and,  not  satisfied  with  repealing 
the  Act  1690,  it  sets  up  patronage  by  express  decla- 
ratory words ;  and  yet  by  a  clause  at  the  end  it  abro- 
gates its  own  repeal,  and  sets  up  the  Act  which  it 
professes  to  abrogate — that  is  the  argument.  It  says 
there  shall  be  no  longer  any  rights  enjoyed  such  as 
are  given  by  the  Act  of  1690,  and  then  it  sets  up 
those  rights  in  full  force.  It  says  that  the  patron's 
right  shall  be  restored,  and  then  it  destroys  that  alto* 
gether.  It  says,  "  revive  patronage,"  and  then,  the 
better  to  revive  patronage,  it  utterly  extinguishes  it. 
It  says,  we  are  not  satisfied  with  abrogating  the  right 
of  the  heritors  and  kirk  session,  and  with  restoring 
the  right  of  the  patron  ;  but  we  tell  you  in  affirmative 
words  as  well,  that  he  has  the  full  right ;  that  he  has 
not  lost  that  right  by  the  statute  we  have  repealed : 
and  then,  to  the  astonishment  of  the  reader,  and  of 
the  patron,  I  should  apprehend,  who  finds  himself  so 
dealt  with,  to  the  astonishment  of  all,  it  proceeds  to 
tell  the  patron,  *'  You  are  just  where  you  were  before 
we  began  our  work ;  for  with  one  hand  we  set  up  your 
right,  and  with  another  we  pull  it  down ;  with  the 
right  hand  we  make  ^the  show  of  giving  you  back 
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Now  that  is  the  argument  upon  which  this  extra- 
ordinary construction  of  the  Act  of  1711  is  based. 
That  your  Lordships  may  see  I  am  not  giving  an 
incorrect  description  of  it,  I  remind  you  of  these 
words:  Whereas  the  presenting  of  ministers  did  oi 
right  belong  to  the  patrons ;  and  whereas  the  Act  of 
1690  took  it  from  them,  and  gave  it  to  the  heritors 
and  elders ;  and  whereas  this  Act  has  proved  incon- 
venient ;  and  whereas  it  is  necessary  that  it  should  be 
repealed,  it  is  hereby  repealed,  and  the  right  of  all 
and  every  patron  is  restored,  settled,  and  confirmed: 
provided,  nevertheless,  that  such  qualified  persons  as 
shall  be  presented  shall  be  admitted  in  such  manner 
as  the  persons  or  ministers  presented  before  the 
making  of  this  Act  ought  to  have  been  admitted. 

No  doubt  this  proviso  has  some  meaning.  Every 
word  in  every  statute  must  have  a  meaning  given  to 
it,  and  who  can  doubt  what  the  meaning  is  here  ?  AU 
the  ordinary  forms  and  modes  of  proceeding  shall  be 
followed :  which  are  understood  to  be,  a  presentment 
by  the  patron  to  the  Presbytery  moderating  in  the 
call  of  the  presentee — the  Presbytery  receiving  ob- 
jections, and  considering  them  as  to  qualification,  and 
admitting,  modo  solito,  the  person  so  by  them  foimd 
qualified,  who  has  by  the  patron  been  so  presented. 
That  is  what  the  proviso  plainly  means.  Whether  it 
was  necessary  or  not,  is  another  question  ;  for  though  a 
statute  never  is  supposed  to  use  words  without  ^  mean- 
ing, it  is  always  allowed  the  privilege  of  using  words 
not  absolutely  necessary.  But  to  say  that  it  means 
that  the  candidate  shall  be  inducted  exactly  as  if  this 
Act  of  1690  never  had  been  repealed,  is  to  attribute 
to  the  Legislature  not  only  great  infirmity  of  purpose. 
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but  the  grossest  blundering  that  can  possibly  be  issy. 
imagined  ;  for  it  would  leave  the  law  precisely  where  p^gb-t^p-^jf 
it  stood  before  the  repeal  of  the  Act,  the  abrogation  of  Auchtbrar- 
which  is  the  sole  object  of  the  Legislature — it  would  and  otheis 
leave  in  the  last  section  by  way  of  proviso,  that  which 
it  repealed  in  the  first  section  by  way  of  positive 
enactment.  Moreover,  to  prove  that  this  is  the  con- 
struction set  up  for  the  Appellants  is  easy:  let  me 
observe,  that  unless  it  has  the  very  effect  which  I 
ascribe  to  it,  nothing  whatever  is  gained  by  it  for  the 
argument  it  is  used  to  aid.  Unless  the  force  and 
effect  of  those  words  at  the  end,  **  in  such  manner," 
&c.,  is  to  revive  the  former  practice  under  the  Act  of 
1690,  and  undo  all  the  former  words  have  done,  they 
have  no  force  and  effect  at  all ;  they  do  not  help  the 
argument  at  all.  Those  words  either  revive  and  con- 
tinue the  Act  of  1 690,  or  they  work  nothing.  There- 
fore I  say,  in  the  next  place,  which  is  decisive  of  the 
present  question.  Suppose  you  make  the  Appellants 
a  present  of  their  construction — suppose  you  say  that 
this  is  the  force  and  effect  of  the  final  words — 
suppose  you  say  that  the  proviso  does  revive  the 
Act  of  1690,  which  the  enactment  had  just  re- 
pealed— suppose  you  say  that  it  brings  back  things 
to  the  state  in  which  they  were  during  the  21  years 
which  elapsed  from  the  year  1690,  just  see  how 
little  way  you  get  in  your  present  contention.  This 
is  the  reason  why  I  have  been  entreating  your  Lord- 
ships to  attend  minutely  to  what  that  Act  of  1690 
really  did ;  for,  as  it  was  a  repealed  Act,  it  was  not 
worth  commenting  upon,  or  worth  recollecting  at  all 
for  its  own  sake  ;  but  it  was  because  the  consideration 
of  its  substance  clenches  the  argument  against  the 
construction  put  upon  the  statute  of  1711,  that  I 
began  my  argument  by  fixing  that  in  your  Lordships' 
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1839.       minds.    The  argument  is,  that  the  last  words  of  the 

P^^i^tincrj  of  ^^^  of  1711  revived  the  state  of  things  in  respect  of 

alcbtcrak-   presentment  and  induction,  and  placed  the  presentment 

and  others    and  induction  upon  precisely  the  footing  upon  which 

Eari  of  *^®y  ^^^^  immediately  before  the  passing  of  the  Act 
KiKKouLL.  Now  what  is  meant  by  "  before  the  passing  of  the 
Act?"  It  cannot,  according  to  this  ai^iment,  be 
before  the  year  1690,  because  everybody  admits  that 
then  the  old  rights  of  patronage  were  in  force,  and 
that  the  former  statute  expressly  orders  the  Pres- 
bytery to  admit  every  qualified  person  presented  by 
the  patron.  Then  the  argument  I  am  grappling  with 
must  needs  refer  to  the  state  of  things  during  the 
21  years  that  elapsed  between  1690  and  1711;  it 
must  mean  this  or  nothing ;  it  must  mean  to  set  up 
the  presentment  of  the  patron  to  the  Presbytery,  the 
sustentation  by  the  Presbytery  of  that  presentment, 
the  dissent  of  the  congregation  without  reasons  against 
the  presentee  signified  to  the  Presbytery,  and  the 
Presbytery  holding  themselves  bound  by  that  dissent, 
and  therefore,  and  for  no  other  reason,  rejecting  the 
patron's  presentee.  That  is  the  aigument.  But  is  that 
the  state  of  things  during  the  last  21  years  by  the 
Act  of  1690?  It  is  as  utterly  difierent  as  any  one 
thing  can  be  difierent  from  any  other;  for  the  Act 
of  1690  does  not  prescribe  any  presentment  by  the 
patron  to  the  Presbytery.  It  prescribes  a  present- 
ment by  the  heritors  and  kirk-sessions  to  the  congre- 
gation. The  Act  of  1690  does  not  prescribe  a  dissent 
or  assent  by  the  congregation  without  reasons.  It  pre- 
scribes a  statement  by  the  congregation  of  reasons  for 
or  against  the  presentee.  The  Act  of  1690  does  not 
prescribe  an  absolute  binding  of  the  Presbytery  by 
the  assent  or  dissent  of  the  people.  It  prescribes  a 
cognoscing  by  the  Presbytery,  and  an  adjudication  bv 
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the  Presbytery  upon  cognoscing,  that  is  to  say,  upon        issQ. 
examining  those  reasons.     Consequently,  two  things  p    ,  ^       - 
more  completely  different  than  the  state  of  matters  as  Aucbterar. 
it  existed  between  1690  and  1711,  and  that  which  is 
now  contended   for  by  the  Presbytery  against  Mr. 
Young  as  to  the  relative  position  of  the  parties  under 
the  proviso,  cannot  possibly  be  imagined. 

My  Lords,  I  hold  this  to  be  quite  conclusive* 
I  hold  this  to  be  demonstrative  that  there  is  no 
foundation  whatever  for  this  construction  sought  to 
be  put  upon  the  Act  of  1711.  It  is  equally  clear  that 
this  argument  might  be  admitted  without  benefit 
to  the  Appellants,  or  damage  to  the  Respondents,  to 
its  full  force.  I  think  it  is  very  absurd, — I  think 
it  is  grossly  indecorous  towards  the  Legislature, — I 
think  it  is  mocking  the  Legislature,  to  suppose  that 
they  did  so  great  an  absurdity,  as  to  say  that  they 
meant  to  repeal  an  Act,  and  yet  to  keep  that  Act 
in  force.  But  still  I  will  admit,  for  argument's 
sake,  that  the  construction  is  both  decorous  and 
well  grounded, — that  the  Act  of  1711  left  the  mat- 
ter of  presentment  and  induction  precisely  upon 
the  footing  upon  which  it  stood  immediately  before 
1711.  The  Appellants  cannot  require  a  larger  con- 
cession than  this.  Then  what  follows? — Not  the 
advancement  of  their  argument  by  one  hair's-breadth ; 
for  what  men  did  before  1711  and  after  1690  is  not 
what  the  Appellants  have  done, — is  not  what  they 
pretend  to  do — ^is  not  what  they  contend  for  the 
right  of  doing.  Therefore  it  appears  to  me  perfectly 
evident  that  this  construction  of  the  Act  of  Anne 
is  wholly  groundless ;  that  the  Act  of  Queen  Anne 
repealed  the  Act  of  1690,  restored  the  right  of  pa- 
tronage, and  left  that  right  of  patronage  precisely 
as  it  stood  before  the  Act  of  1690.     But  it  is  said 
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to  be  a  very  strained  and  fiEtnciiiil  G<»8tnicti(m 
to  import  into  the  Act  of  Queen  Anne  those  wordfli 
''as  matters  stood  before  1690/'  My  Lords,  I  am 
not  importing  those  words,  or  any  others ;  but  the 
meaning  of  the  statute  of  Anne,  so  plain  that  he  who 
runs  may  read,  is  to  abrogate  the  Act  of  1 690,  and, 
therefore,  to  leave  things  as  they  stood  before  1690. 
The  Act  of  Anne  says,  ''  Let  the  statute  of  1690  be 
entirely  out  of  the  field  ;  let  it  be  aboliaiied  altoge- 
ther." Then  it  equally  says,  for  this  is  implied, 
''  Let  matters  be  as  they  were  before  that  rq>ealed 
Act  passed."  When  you  repeal  an  Act  in  one  yeir, 
which  was  passed  twenty  years  before,  of  necessity, 
and  by  the  abrogation,  you  restore  things  to  the  stirte 
in  which  they  were  twenty-one  years  before.  If  thm 
comes,  at  the  end  of  an  Act  of  Parliament,  a  claue 
about  which  some  doubt  is  sought  to  be  raised,  are 
not  you  to  adopt  one  or  other  construction  of  that 
clause,  according  as  it  makes  out,  or  does  not  make 
out, — according  as  it  helps,  or  frustrates,  the  plaia 
and  obvious  meaning  of  the  whole  statute  itself? 
That  is  an  ordinary  and  simple  principle  of  construc- 
tion, not  only  of  all  Acts  of  Parliament,  but  of  all 
instruments,  all  wills,  all  deeds,  and  all  writings 
whatever.  Far  from  being  fanciful,  it  is  the  plain 
rule  of  common  sense.  Far  from  being  strained,  it 
is  the  only  natural  course.  These,  therefore,  are  the 
grounds  upon  which  I  have  come  to  the  conclusioD 
that  the  judgment  must  be  affirmed.  I  wish  I  could 
have  stated  them  more  shortly.  If  I  had  had  time 
to  digest  my  judgment,  and,  as  I  usually  do,  to  re- 
duce it  into  writing,  I  should  have  spared  your  time; 
but  it  was  a  choice  of  evils,  because  I  must  either  gife 
my  judgment  at  greater  length,  and  less  compression, 
than  I  could  have  wished,  or  I  must  delay   givii^ 
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it,  and  that  was  on  all  aoconnts  to  be  avoided  if      i889. 
posBible.  ^  ^T"^^"^ . 

■KT  Titiii  i.  Ppetbyieiy  of 

JNow,  my  Lords,  although  these  views  satisfy  my  AvcBTERAm- 
own  mindy  yet,  in  consideration  of  the  importance  <rf  md  Shew 
the  question,  and  by  way  of  confirming  the  view  I  «  ^  ^ 
have  taken  of  the  construction  of  the  statute,  I  diink  Kiiijioull. 
it  may  be  advantageous  that  we  should  just  look  at 
the  subject  in  different  lights,  that  we  should  see  it 
f5pom  various  points  of  view,  for  the  purpose  of  observ- 
ing whether  this  consideration  of  it,  in  those  various 
lights,  and  seen  from  difierent  quarters,  may  not  aid 
the  decision  to  which,  by  other  means,  we  have  arrived. 
First,  it  is  admitted,  on  all  hands,  that  neither  the 
General  Assembly,  nor  any  consistorial  court,  has  any 
vocation  to  adjudicate  on  merely  civil  rights.  That 
is  granted  on  all  hands.  It  is  allowed  by  every  rea- 
soner  on  these  subjects,  liiat,  if  a  question  arises 
whether  A.  has  the  patronage  of  a  certain  parish,  or 
C,  this  is  for  the  courts  civil,  and  not  for  the  courts 
spiritual: — It  is  admitted  fully,  and  without  any 
hesitation  whatever,  that  the  ecclesiastical  courts  are 
confined  to  spiritual  matters,  and  that  the  temporsd 
courts  have  exclusive  jurisdiction  over  civil  matters  : 
consequently  it  is  certain,  that  if  this  was  a  proceed- 
ing, or  if  the  grounds  whereupon  it  is  sought  to  be 
rested  were  arguments  that  affected  the  rights  of 
the  patron,  the  claim  of  the  Presbytery  eould  not 
be  sustained;  nor  could  the  General  Assembly, 
which  passed  the  Act  of  1834,  deal  with  those  civil 
rights.  Now,  let  us  see  whether  the  Assembly  has 
dealt  with  those  rights :  let  us  see  whether  that  is 
not  the  effect  of  the  Act  of  1834,  passed  by  the  Gene- 
ral Assembly,  acted  upon  by  the  Presbytery,  main- 
tained in  argument  as  the  title  of  the  Appellants, — 
for  though  I  have  not  mentioned  that  Act  of  Assem- 
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19S9.  klj,  yet  I  hare  signed  all  along  with  leferencc  to  it 
in  conadering  the  argoment  of  the  Presbrtery ;  and 
if  I  haTe  defoted  that  aigoment,  I  hare  defeated  die 
right  of  the  General  Assembly,  snlject  to  an  obaei^ 
Tatioo  as  to  the  question  of  janadiction,  hereafter  Id 
.^^^  be  made.  Now,  it  being  admitted  that  the  Asaembly 
has  no  jorisdiction  to  jadge  of  ciTil  rights^  I  appie^ 
bend  that  we  shall  hare  the  same  admiasiaiiy  that  if 
the  church  court  has  no  power,  as  a  jodicatnre.  Id 
interfere  with  the  dvil  rights  of  patrons,  in  any  oae 
case,  still  less  can  it  have  any  power  as  a  leg;ishitQrei 
by  one  sweeping  provisiony  to  abrogate  all  those  rights, 
in  all  cases.  But  let  us  see  whether  the  AssemUy 
does  not  interfere  directly,  and  almost  av^owedly,  wA 
the  rights  of  patrons  by  the  Act  1834. 

What  say  they  to  this  t — ^The  patron  has  a  right  to 
present ;  we  sustain  that  right ;  but  the  people  ban 
a  right  to  dissent,  and  to  reject  the  presentee. — ^Now, 
what  is  the  people's  dissent  ?     It  is  saying,  without  a 
reason  assigned,  that  they  do  not  like  this  man :  it  is 
saying  that  they  prefer  another :  it  is  saying  that  they 
prefer  any  other :  it  is  saying  they  will  not  have  him. 
What  does  that  mean  ?     Under  what  general  expres- 
sion would  you  convey  the  different  meanings  whidi 
all  these  particular  and  detailed  forms  of  expression 
comprehend?     I  should  think  choice — election.     Re- 
fusal to  choose, — ^refusal  to  elect,  is  at  least  one-half 
of  choice,  and  one-half  of  election,  because  election 
consists  in  selection  and  in  choice,  affirmatively;  it 
consists,  negatively,  in  rejection  of  all  others,  in  refus- 
ing to  choose  all  others  but  its  object.     If  I  select  A^ 
I  reject  B^  C,  Z).,  &c.     If  I  reject  A.  I  exercise  a 
negative  power  of  choice;    1  exercise  the    right  rf 
choosing  some  other  person  than  A.y  or  of  saying  to 
the  patron  Z.  he  shall  not  choose  A^  that  is  quite 
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certain. — I  may  cover  it  over  by  whatever  circum-  ib39. 
locution  I  please ;  I  may  say  that  he  is  not  acceptable  p^gbytery  of 
to  me :  A  person  being  acceptable  to  me  is  the  reason  auchterar- 
why  I  choose  him :  A  person  not  being  acceptable  and  others 
to  me  is  the  reason  why  I  reject  him :  But  because  I 
say  he  is  not  acceptable,  I  do  not  deny  that  I  exercise 
choice ;  I  exercise  the  negative  choice  of  saying  either 
I  prefer  another  to  him,  and  that  is  one  reason,  or,  I 
prefer  every  other  to  him,  and  that  is  another  reason. 
Does  not  this  interfere  with  a  man's  right  of  choice  ? 
It  is  taking  half  of  it  away  from  him.  It  is  saying, 
you,  the  patron,  have  the  right  of  choice,  but  upon 
one  condition,  namely,  that  you  choose  the  person 
that  I,  the  congregation,  wish.  It  is  sa3ring,  I  admit 
I  have  no  right  whatever  of  choice ;  the  whole  choice 
is  vested  in  you,  the  patron,  but  upon  this  one  condi- 
tion, that  you  choose  the  person  that  I  would  have 
chosen  if  I  had  been  to  begin.  That  is  the  meaning 
of  it.  You  shall  choose  whoever  you  please ;  that  is 
the  meaning  of  choice :  Whoever  you  please  to  choose, 
is  the  man ;  that  is  the  meaning  of  choosing :  Well, 
say  the  congregation,  the  Presbytery,  and  the  General 
Assembly,  Whoever  you  choose  shall  be  the  man, 
upon  this  only  trifling  condition,  that  you  must  choose 
no  other  person  except  the  man  we  choose.  Who  is 
the  chooser  there  ?  I  think  the  second  person  is  the 
chooser,  rather  than  the  first.  If  I  were  to  choose,  if 
I  may  so  speak,  between  the  position  of  the  patron  and 
the  position  of  the  congregation,  I  should  much  rather 
be  the  congregation  than  the  patron,  as  regards  the 
choice  of  il.  or  the  choice  of  B. ;  because  the  patron 
may  choose  A.^B.^  C,  and  go  on  to  the  end  of  time,  and 
the  congregation  will  always  reject  him  till  he  happen 
to  hit  upon  X.  the  particular  person  they  choose. 
Now  this  illustrates  the  nonsense  of  saying,  that 
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1 839.       the  kirk  courts  do  not  interfere  with  the  rights  of  the 

Presb  te    of  P^*^^^*    ^7  ^^^9  ^  cannot  help  casting  my  eye  back 

to  the  former  times  of  the  Scottish  church,  and  endea- 
vouring to  figure  to  myself  the  contempt,  the  sconiy 
the  indignation,  with  which  such  a  man  as  my  most 
venerable  relation,  who  once  led  that  General  Assem- 
bly, one  of  the  greatest  men  that  Scothmd  ever  pro- 
duced, one  of  the  greatest  historians,  and  one  of  the 
greatest  statesmen,  one  of  the  most  accomplished 
orators  which  any  age  of  this  or  any  other  countij 
has  ever  seen, — What  would  Dr.  Robertson  have  said 
to  such  pretensions,  so  couched,  and  so  covered  1 
When  he  led  for  so  many  years  the  General  Assem- 
bly, when  he  took  that  well-known  part  on  the  ques- 
tion of  patronage  which  was  supposed  to  have  settled 
it  for  ever,  that  very  part  which  the  Presbytery  and 
the  General  Assembly  of  our  day  have  not  taken,  and 
in  the  face  of  which  they  have  done  all  these  things^ 
it  is  not  difficult  to  conceive  what  reception  his  manly, 
practical,  understanding  would  have  given  to  the  doe- 
trine  of  1884  ;  "  We  do  not  interfere  with  the  rights 
of  patrons — ^they  may  choose  whom  they  please — but 
we  tell  both — both  patron  and  people — that  if  any- 
body is  chosen  by  the  former  whom  the  latter  dis- 
likes, the  choice  shall  go  for  nothing."  His  manly 
and  practical  understanding,  aye,  and  the  hcmeflt 
nature  of  his  venerable  colleague.  Dr.  Erskine^  who 
differed  from  him,  toto  cobIo,  upon  the  question  of 
church  patronage  (though  their  difference  never  threw 
any  shade  across  the  intercourse  of  the  two  friends  in 
private  life),  how  would  his  honest  mind  have  received 
the  subterfuge  upon  which  the  distinction  of  the  pre- 
sent day  is  sought  to  be  raised — the  paltry  subterfiige 
that  the  rights  of  the  patron  are  preserved,  but  the 
v^to  of  the  parish  let  in  ? — Aye,  or  another  light  of  the 
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church,  a  man  of  as  honest  a  nature,  as  sound  and        isso. 
sagacious  an  understanding  as  ever  flourished  in  any  p^^^  ^    ^^ 
sphere,  a  great  leader  of  the  General  Assembly,  though  Auchteeae^ 
not  of  Dr.  Robertsan^s  party  (I  mean  my  venerable    and  oUiew 
friend  the  late  Sir  Harry  Mancreiff)^  what  would  he 
have  now  said  ? — I  doubt  whether  any  man  could  have 
dared  to  use  such  arguments  as  have  been  invented 
at  the  present  time,  if  he  had  been  living :  I  doubt 
whether  those  subtleties  would  ever  have  been  venti- 
lated in  his  presence ;  but  I  know,  if  they  had,  how 
swiftly  they  would  have  been  blown  away  out  of  the 
General  Assembly,  and  out  of  whatever  kirk  court,  be 
it  Presbytery,  or  synod,  or  consistory,  or  council,  had 
ever  sufiered  them  to  flutter  about  within  the  dark 
walls  of  the  aisles  of  their  sanctuaries  for  the  fraction 
of  a  second  of  time :  For  if  there  ever  was  a  man  who 
despised  such  subtleties,  and  sophistries,  it  was  that 
man : — If  ever  there  was  a  man  who  knew  and  prac- 
tised the  true  rule  of  honest  morals,  as  well  as  sound 
judgment  and  good  policy,  it  was  that  man, — I  mean 
the  rule  of  never  try ing  to  do  indirectly  what  you  dare 
not  do  openly,  and  manfully,  and  avowedly ;  and  never 
to  seek  to  escape  from,  or  to  shelter  yourself  from  the 
natural  and  just  consequences  of  your  own  proceed- 
ings by  mysterious  generalities,  and  vague  phrases, 
and  shadowy  distinctions,  which,  as  they  never  for  a 
moment  do  deceive  yourself  who  practise  them,  never 
can,  in  such  cases,  deceive  any  one  else. 

Then,  my  Lords,  it  is  said,  (to  make  it  still  more 
absurd,)  that  the  congregation  have  a  right  to  say, 
we  do  not  choose  this  man — ^we  prefer  another  to  him 
— we  prefer  any  other  to  him — we  like  him  less  than 
any  other  man  that  can  be  mentioned,  and^  therefore, 
we  will  not  have  him ;  and  this  decision  of  the  con- 
gregation is  to  bind  the  Presbytery.     But,  observe, 
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all  the  while  the  congregation  themselveft  are  not 
bound  by  it ;  for  a  few  moments  after  they  have  said 
that  they  prefer  any  other  man  to  A.^  you  present  B. 
to  them,  who  is  another  man  than  A.; — and  thej 
may  refuse  him  as  they  did  A.  You  may  present 
twenty  people  after  A.j  but  they  are  not  bound  to 
take  any  of  them.  That  is  exactly  the  state  of  the 
argument.  The  patron  says,  I  choose  ^ . ;  he  has  a 
right  to  say  so — The  Presbytery  sustains  his  right,— 
the  General  Assembly  sustains  his  right, — he  is  not 
called  upon  to  say  why  he  prefers  A.;  if  he  chooses 
A.,  and  A.  is  a  qualified  person,  the  choice  is  in  him 
to  select  a  qualified  person. — Oh,  but,  say  they,  the 
people  shall  be  called  in ;  and  the  people  say,  we  do 
not  choose  A.^  and  without  giving  any  reason.  Now, 
I  say,  no  two  things  are  so  impossible  to  exist  toge- 
ther in  the  same  world,  as  the  absolute  right  to 
choose,  on  the  part  of  one  person,  without  a  reason, 
and  the  absolute  right  to  refuse,  on  the  part  of  anotha 
person,  without  a  reason  ;  unless  you  mean  to  say  that 
they  have  a  joint  choice  ;  and  that  has  been  said  for 
the  first  time  in  the  history  of  the  Scottish  church, 
and  in  the  history  of  the  Scottish  Courts,  and  the 
history  of  Scottish  jurisprudence,  ecclesiastical  and 
civil,  by  the  act  of  the  Assembly  of  1834,  and  by  the 
Presbytery  acting  upon  that  act  of  the  Assembly  in 
this  instance. 

But  then,  it  is  said,  that  they  would  not  exercise 
this  veto,  as  it  is  called,  (or  right  of  dissent  as  it  is 
translated,  by  way  of  making  it  more  fatal  to  the 
argument  which  rests  upon  it,)  capriciously ;  they 
would  do  it  conscientiously,  and  they  would  not  re- 
fuse a  man  without  reasons.  My  Lords,  I  do  not 
much  understand,  and  do  not  at  all  approve  of  a  con- 
fidence sought  to  be  reposed  in  persons  whom  you 
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vest  with  the  power  of  acting  without  a  reason,  and  i839. 
do  not  call  to  give  any  reason  at  all,  and  yet  are  to  presbytery  of 
confide  in  their  always  acting  correctly,  always  exer-  auchtebar- 
cising  it  conscientiously.  But  the  patron  is  also  to  and  others 
exercise  his  choice  conscientiously.  The  law  does  not 
assume,  it  does  not  protect  him  in  the  capricious,  or 
wanton,  exercise  of  what  is  a  kind  of  public  trust.  It 
is  a  right  of  private  property,  but  it  is  to  a  certain 
degree,  a  trust  for  the  benefit  of  the  church.  And  I 
am  sure  that  if  a  patron,  either  in  Scotland  or  Eng'- 
land,  were  to  present  a  party  to  the  bishop,  here,  or 
to  the  Presbytery,  there,  whatever  his  motive  might 
be,  if  it  were  a  bad  one  he  would  be  slow  to  avow  it. 
He  would  not  say,  I  presented  this  man  because  he  is 
a  pot-companion,  or  because  he  is  the  nephew  or  the 
brother  of  a  mistress,  or  a  complying  husband.  Those 
are  all  bad  motives ;  he  would  not  avow  them,  if  he 
acted  on  them  :  they  might  influence  him,  but  he 
would  not  say  so.  Nor  will  the  people  avow  that 
they  refuse  a  man  because  he  is  too  strict  in  his  doc- 
trine, which  makes  him  the  better  pastor ;  because  he 
is  a  man  of  a  high  moral  sense  of  duty,  and  will  not 
overlook  scandalous  crimes  in  his  parishioners ;  be- 
cause he  is  one  who  will  preach  the  word  faithfully, 
and  be  instant  for  righteousness  in  season,  out  of 
season,  as  his  duty  to  his  Master  prescribes,  and  as 
his  Master  and  his  Apostles  have  enjoined.  No  con- 
gregation will  say, — Because  that  is  a  man  likely  to 
preach  against  notorious  enormities  practised  by  us 
the  parishioners,  and  refuse  us  access  to  the  sacra- 
ments of  the  church  if  we  are  of  impure  life ;  because 
he  will  catechise  us,  and  insist  upon  our  attention  to 
sprituai    concerns tm    the   performance   of  his 


our 


ministry, — we  do  not  like  him. — No  congregation  will 
openly  avow  sucl^  motives ;  but  they  may  be  motives 
which  influence  them  all  the  while,  and  this  Act  of 
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the  General  Assembly  allows  the  fiillest  seope  to  such 
motives,  because  it  does  not  require  any  reason  what- 
ever to  be  given ;  and  the  reason,  if  it  were  gpiven,  k 
not  required  to  be  cognosced  and  judged  iip<Hi  by 
the  Presbytery.  Consequently  they  place  things  upon 
a  very  different  footing  from  the  Act  of  1690.  The 
Act  of  1690  had  some  sense,  it  had  some  consistency, 
it  made  some  provision  for  the  right  government  and 
right  filling  of  the  cliurch;  for  it  said,  If  any  man  has 
any  reason  to  propound  against  the  presentee,  let  him 
state  that  reason  to  the  Presbytery,  and  let  the  Pres- 
bytery judge  of  the  sufficiency  thereof,  or  of  the  tmtii 
of  the  £Bicts  upon  which  it  is  grounded.  But  not  so 
the  Act  of  1834 :  It  sajrs,  whoever  is  presented  shall 
undei^o  the  ordeal,  not  of  examination  by  the  Pres- 
bytery, but  of  gossip  among  the  people ;  and  if  the 
people  choose  to  say  they  will  not  have  him,  though 
the  reasons  at  the  bottom  of  their  refusal  may  be  the 
very  things,  in  all  the  world,  that  make  him  the 
fittest  minister  for  the  parish,  he  shall  be  rejected 
simply  and  finally;  and  rejected  only  because  the 
people  say,  We  will  not  have  him.  That  is  the  Act  of 
1834,  and  therein  lies  its  material  difference  even 
from  the  repealed  Act  of  1090,  which  our  ancestors 
120  years  ago  thought  so  unfit,  so  inconvenient,  and 
so  mischievous,  that  they  utterly  and  absolutely  re- 
pealed it. 

Dolus  versatur  in  generalibtis,  is  a  maxim  of  the 
civil  law  adopted  by  all  our  Courts,  frequently 
referred  to  by  the  Judges,  nowhere  more  frequently 
than  in  the  Scotch  Courts,  and  one  which  I  have 
oftentimes  heard  cited,  both  in  the  (xeneral  As- 
sembly and  in  the  civil  courts.  When  a  quart 
impedit  was  once  brought  in  England — where  the 
right  of  the  patron  is  precisely  the  same  as  in  Soot- 
landy  (for  he  must  present  a  qualified  person,  and 
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the  bishop  is  to  judge  of  his  qualification  for  the       i839. 
sacred  office,  that  is  to  say,  his  literature,  his  life,  p^J^J^ 
and  conversation,  and  his  orthodoxy,  which  comes  aocetrbah- 
within  literature,  and  may,  according  to  the  Calvin-    and  uthen 
istic  creed,  come  both  within  literature  and  life,  in       ^J^  ^ 
Scotland), — I  am  alluding  to  Specofa  case  (d),  a  lead-    Kikhoull. 
ing  authority  here  as  to  the  limit  of  the  bishop's 
power — when  Specot  was  presented  by  the  patron, 
and  refused  by  the  ordinary,  it  was  held  not  to  be 
sufficient  for  the  bishop  to  return,  generally,  that  he 
was  "  non  idcmeus ;"  but  if  he  had  answered  "  minus 
st^iciens  in  literatura^'  that,  it  was  held,  would  be 
sufficient;  and  as  the  Court  has  no  organs  to  say 
whether  he  is  or  not,    the  bishop  shall  decide   it, 
because  literature  is  matter  of  clerical  qualification 
and  clerical  cognizance.     It  is  remarkable  that  the 
Judges  assign  for  a  reason  why  the  general  return 
*^  non  idoneus^^  will  not  do,  Qiu>d  dolosus  versatur  in 
universalibtLS.*^     If  they  will  not  allow  the  bishop  or 
the  Presbytery  merely  to  say,  "no»  idoneus,^*  without 
specifying  in  what ;  much  less  will  they  allow  it  to 
be  said,  "  We  will  not  have  you ; "   they  must  say 
why ;    and   then  the  Judges  add,    "  For  if  it  were 
otherwise  the  patron's  rights  might  be  prejudiced;" 
so  that,  holding  the  patron's  rights  might  be  preju 
diced  by  a  general  answer,  they  require  a  specifi- 
cation. 

This  I  throw  out  in  answer  to  what  may  seem  an 
objection,  though  it  was  not  much  relied  upon  at  the 
Bar,  to  the  course  of  my  present  argument.  It  may 
be  said,  if  the  Presbytery  had  only  said  "  We  refuse 
him,"  without  saying  why,  nobody  would  have 
touched  their  decision.  In  the  first  place,  my  Lords, 
I  do  not  deny  that,  if  such  had  been  the  return  of  the 
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1839.  Presbytery,  just  as  the  bishop's  return  was  to  the 
Pres»b  terf  of  Q^^^^  impcdit  in  Specofs  case,  it  would  have  made 
AucflTERAR-  our  proceedings  a  good  deal  more  difficult.  The 
case  for  the  Respondent  would  then  have  rested  upoo 
different  grounds ;  it  would  not  have  been  the  same 
case,  and  would  not  have  been  tangible  by  the  same 
arguments  by  which  this  case  is  touched.  But  I 
say,  in  the  next  place,  that  a  general  refusal,  without 
assigning  any  reason,  would  not  be  legal  and  valid,  on 
the  part  of  the  Presbytery,  any  more  than  the  bishop's 
refusal  was  valid,  who,  in  Specofs  case,  merely  said 
**  non  idoTieus"  He  must  point  out  some  ^*  non  idone- 
itas^^  to  the  Court,  of  the  relevancy  of  which  we,  and 
not  he,  are  entitled  to  judge;  some  qualification,  or 
want  of  qualification,  of  which  he  has  exclusive  cogni- 
zance. But  I  am  not  called  upon  to  dispose  of  that 
point,  because  it  is  not  before  us.  The  Presbytery 
have  not  sheltered  themselves  under  a  general  refusal 
They  have  come  so  far  to  particulars  that  they  have 
said.  We  refuse  him,  though  a  regularly  presented 
person,  though  a  perfectly  qualified  person,  and  we 
reject  him  because  the  majority  of  heads  of  families 
in  the  parish  dissent  without  giving  any  reason,  and 
we  are  bound  by  their  dissent  ?  that  is  their  return, 
and  that  is  a  totally  different  case  from  the  one  now 
put.  I  understand  the  Act  of  the  General  Assembly 
to  specify  a  majority  of  male  heads  of  families.  Is  it 
not  so,  Mr.  Attorney  1 

Mr.  Attorney-general. — Yes,  my  Liord,  those  arc 
the  terms. 

Lord  Brougham : — 1  think  the  Lord  President  refers 
to  that  in  his  plain,  distinct,  and  highly  judicial  view 
of  the  case, — "  The  male  heads  of  families,"  what  is  the 
meaning  of  that  ?  Who  are  the  male  heads  of  fami- 
lies ?  The  men  are  to  decide,  it  seems.  Shall  nothing 
be  said  of  women  in  the  matter  of  salvation,  and  in  the 


CASES  IN  THE  HOUSE  OF  LORDS. 


701 


DBa 
and  othen 

V. 

Bad  of 


administration  of  the  church  to  which  they  belong?  i839. 
We  are  living  under  the  Christian  and  not  under  the  p^^^^f 
Mahomedan  law.  But  it  is  "  the  male  heads  of  fami-  AucHXEaAa- 
lies."  Now  suppose  there  are  three  or  four  single 
women,  pious  women,  in  communion  with  the  church, 
and  three  or  four  widows :  these  may  constitute  a 
majority  of  the  whole  communicants.  Are  they  to 
have  no  interference,  never  to  be  consulted  at  all? 
Oh,  no,  the  General  Assembly  says,  they  must  take 
whoever  the  males  of  the  parish  choose  to  impose  upon 
them  for  their  edification.  But  "  heads  of  families  ;" 
why  not  lodgers  ?  Why  not  a  respectable  and  well- 
informed  journeyman  ?  Why  not  a  respectable  scholar, 
more  learned  than  all  the  parish  together  ?  Is  he  to 
have  no  voice  quoad  sacra,  though  perhaps  a  commu- 
nicant more  regular  at  the  altar  than  any  one  ?  No, 
"  the  male  heads  of  families,*'  says  the  General  As- 
sembly, "  the  male  heads  of  families."  Now  all  this 
exclusion  of  females,  and  of  lodgers,  may  be  right, 
or  it  may  be  wrong ;  but  it  is  not  self-evident  which  : 
it  is  not  of  necessity  right ;  and  it  does  not  follow  from 
the  nature  of  church  discipline, — it  does  not  follow 
as  a  necessary  consequence  from  the  nature  of  the  case 
at  all.  It  is  an  arbitrary,  it  is  a  gratuitous,  it  may  be 
a  capricious  selection  of  a  judicature  by  the  General 
Assembly — and  that  leads  me  to  my  next  observation. 
If  the  General  Assembly  has  a  power  to  impose 
the  will  of  this  kind  of  majority  upon  the  whole 
parish,  has  it  not  equally  the  power  to  make  a  totally 
different  arrangement  altogether?  Can  any  one 
earthly  reason  be  propounded  which  justifies  the  pre- 
sent criterion  adopted  by  the  Assembly,  the  majority 
of  heads  of  families  in  communion  with  the  church, 
which  would  not  just  as  well,  and  for  exactly  the 
same  reasons,  and  precisely  on  the  same  grounds, 
have  justified  a  totally  different  scheme  of  induction 
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1839.       altogether?     Suppose  it   had   been    enacted  thus— 
p^^^^J^^'     '  -  provided  that  he  shall  be  acceptable  to  the  majority 

of  the  synod;  that  it  is  a  very  important  body:  or 
provided  he  shall  be  acceptable  to  and  chosen  by,  or 
not  rejected  by  a  commissioner  whom  the  AasemUy 
shall  appoint  for  that  purpose  to  superintend,  as  they 
have  done  in  former  times.  Because  I  read  to  yonr 
Lordships  out  of  the  Book  of  Discipline,  and  I  read  to 
you  out  of  an  act,  that  at  one  time  the  superintend- 
ence and  control  was  given  to  commissioners  ap- 
pointed by  the  kirk  to  regulate  the  presentment  and 
induction  of  ministers.  They  might  have  done  that 
Or  I  will  lell  you  what  they  might  have  done,  and 
for  aught  I  know  it  is  the  next  thing  they  will  do,  if 
you  allow  them  to  do  what  is  now  attempted.  Tbey 
might  have  said — ^provided  he  be  agreeable  to  tlie 
Presbytery  of  the  bounds ;  who  could  object  to  that? 
Is  it  impossible  they  should  do  that  ?  My  Lords,  it  ii 
so  far  from  being  impossible,  that  they  have  done  it 
already.  There  was  an  Act  in  1576  made  by  the 
General  Assembly,  by  wliich  it  was  provided  that 
none  seek  preferment  without  the  advice  of  the  Pres- 
bytery : — That  was  for  a  season  the  law  of  the  kirk : 
The  Assembly  may  now  revive  it,  and  the  Legislature 
may  make  that  law,  now,  which  out  of  the  kirk 
courts  was  the  law  before ;  but  has  the  Greneral  As- 
sembly any  right  to  do  so?  Has  the  church  judica- 
ture, the  General  Assembly, — which  by  the  commoa 
law  of  tlie  land,  and  by  statutory  enactment,  is  limited 
to  ecclesiastical  concerns,  a  right  to  do  that?  For 
the  statutory  enactment  of  the  year  1592  is  revived 
in  all  particulars  by  the  Act  of  1690,  cap.  5,  except 
as  to  patronage,  and  that  is  di^osed  of  by  the  subse- 
quent Act  of  1690,  cap.  23,  which  is  repealed  by  the 
10 til  of  Queen  Anne\  but  the  otlier  is  not  repealed: 
The  Act  of  1592  is  to  all  intents  and  purposes  revived; 
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and  among  other  intents  and  puipoBes,  to  that  off  de»       ]«3Q. 
fining,  chalking  out,  and  limiting  the  bounds,  and  ihe  p^i^yjery  of 
functions,  of  the  ecclesiastical  jurisdiction.  By  all  these  Acchterau- 
rules,  by  the  common  law,  by  the  parliamentary  con-    ^a  oUuira 
stitution  of  the  country,  by  statutory  enactment,  by 
the  Act  of  1692,  by  the  Act  of  1711,  it  is  the  province 
of  the  General  Assembly   and  the  inferior  church 
<;ourts  to  take  cognizance  of  church  matters,  and  to 
make    regulations    touching   ecclesiastical  concerns, 
and  ecclesiastical  concerns  alone,  and  they  are  ex- 
cluded, they  are  barred  and  shut  out  from  any  cogni- 
zance of  civil  patrimonial  rights;  and  not  only  of 
civil  patrimonial  rights  directly^  but  of  those  things 
which  indirectly  affect  civil  patrimonial  rights.    They 
cannot  do  per  nefas  what  they  cannot  do  per  fas. 
They  cannot   do   indirectly   what    they   cannot  do 
directly.     They  have  a  right  to  make  rules  as  to  qua- 
lification, and  they  have  a  right  to  make  rules  as 
to  who  shall  judge,  and  how  they  shall  judge,  upon 
qualification ;  because  qualification  is  admitted,  upon 
all  hands,  to  be  a  matter  of  ecclesiastical  cognizance. 
But  they  have  no  right  to  make  a  rule  as  to  who 
shall  be  chosen,  and  how  he  shall  be  chosen,  when 
the  patron  presents  him  :  They  have  no  right  to  trans- 
fer from  the  patron,  either  the  whole,  or  the  half — 
and  in  this  case  they  have  transferred  by  far  the  larger 
half — of  the  choice  and  selection  of  the  presentee. 
But  one  thing  is  perfectly  clear,  that  no  grounds  in 
reason,  which  the  General  Assembly  can  advance  for 
its  right  to  make  the  Act  of  1834,  giving  a  veto  to 
the  congregation,  can  be  conceived  to  exist,  which 
could  not  give  them  precisely  as  complete  a  power, 
and  as  undeniable  a  right  to  give  a  veto  to  the  Pres- 
bytery of  the  bounds,  fliat  is  to  say,  to  repeal  the  Act 
of  Anne,  and  to  revive  the  Act,  long  since  repealed. 
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1839.       of  1576,  which  alone,  and  for  the  first  time,  assumed 
' — "^    ^ ^  the  choice  to  the  Presbytery. 

Prfst»ytery  of  j       j 

AucHTERAR-       It  is  now  fit  that  I  should  advert  to  one  topic  whidi 

and  oSien    Certainly,  at  first,  did  seem  to  impose  some  difficult 

^*  .      upon  those  who  maintained  the  judgment  of  the  Court 

KmiiouLt.  below.  There  is  a  great  difference,  it  was  said, 
between  the  location  or  admission  of  a  minister  in 
Scotland^  and  the  admission  of  a  clerk  by  the  ordi- 
nary in  England ;  inasmuch  as,  in  England^  the  pe^ 
son  having  the  advowson  presents  his  clerk,  a  perscm 
already  ordained,  to  the  bishop ;  whereas,  in  Scotland^ 
the  presentee  is  ordained  and  inducted  unico  contextu 
by  the  Presbytery, — that  Presbytery  being  beyond  all 
doubt  the  only  judge  of  ordination,  with  which  the 
municipal  court  has  no  right  whatever  to  interfere. 
Ordination,  it  was  said,  is  then  mixed  up  with  the 
induction,  and  cannot  be  severed  from  it.  But,  in  the 
first  place,  we  must  look  to  the  case  before  us :  the 
severance  here,  at  least,  is  complete.  The  Presbyteij 
does  not  refuse  to  ordain ;  nothing  of  the  kind. 
Those  persons  do  not  say,  he  is  not  qualified  ;  there 
is  no  objection  whatever  to  ordaining  him  ;  but  they 
say,  "  Though  we  have  no  objection  to  ordain  him, 
we  do  not  choose  to  induct  him  into  the  parish  of 
AuchterardeTj  because  the  people  dissent  from  recdv- 
ing  him ;  and  this  is  our  only  reason."  I  think  that 
is  a  sufficient  answer  to  this  objection,  and  I  believe 
I  threw  it  out  in  the  course  of  the  argument. 

But  there  is  another  answer.  If  a  person,  being  a 
probationer,  is  brought  before  the  Presbytery  for  in- 
duction into  a  benefice,  he  is  then  ordained  as  well  as 
inducted,  that  being  the  first  benefice  to  which  he  is 
appointed.  But  whatever  argument,  and  whatever 
law  appUes  to  the  case  of  the  first  benefice,  in  respect 
of  the  present  controversy,  must  be  equally  applicable 
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to  the  second  benefice,  that  is  to  the  case  of  transpor-       i839. 
tation,  as  it  is  called,  from  one  benefice  to  another.  „  ^T^^    '   , 

XT  •        1  •  i»  •  Presbytery  of 

jNow,  m  this  case  of  transportation  to  a  second  bene-  Aucbterar- 
fice,  the  argument  is  sifted  entirely  from  the  difiiculty 
with  which  it  is  sought  to  be  mixed  up  as  to  the  first 
benefice,  because  the  first  benefice  is  accompanied 
with  ordination,  and  the  second  benefice  is  accompa- 
nied .  with  no  ordination  at  all ;  the  presentee  is 
already  €  clero Domifiij — already  ordained, — and  there- 
fore the  only  question,  in  the  second  instance,  that 
can  arise  is  with  respect  to  inducting  him  into  the 
parish  of -4.,  whereas  formerly  he  was  settled  in  the 
parish  of  B.  Consequently  in  this  instance  the  Pres- 
bytery can  never  say,  we  refuse  to  ordain  him  (which 
is  of  ecclesiastical  not  of  civil  cognizance) ;  because  he 
has  already  been  ordained ;  and  the  only  question  is. 
Shall  he  be  inducted  into  the  parish  of  B.  having 
been  already  settled  in  the  parish  of  ^.?  and  that  ques- 
tion is  only  of  civil  cognizance.  No  man  is  absurd 
enough  to  contend  that  the  congregation  should  be 
consulted  only  in  cases  of  transportation,  and  not  of 
original  settlement.  Nothing  so  wild  has  ever  been 
urged  as  the  proposition  that  the  Assembly  has  the 
power  to  make  this  Act  as  to  second  settlements, 
though  not  as  to  first  inductions.  The  two  cases 
stand  on  the  self-same  grounds,  and  the  same  argu- 
ments apply  to  both.  I  think  those  two  answers^ 
either  of  them,  but  certainly  both  together,  are  suffi- 
cient to  repel  the  objection  which  I  have  now  been 
considering. 

Another  argument  was  used  which  I  cannot  alto- 
gether pass  over,  as  many  of  the  learned  Judges 
go  very  mainly  upon  it.  It  was  said,  Is  a  call  of 
no  avail  ?  Does  it  mean  nothing  ?  Have  all  the 
people  of  Scotland,  all  the  lawyers,  and  all  the  divines 


VOL.  VI. 


z  z 


706 


CASES  IN  THE  HOUSE  OF  LORDS. 


Earl  of 

KiKNOULL. 


1 839.       of  the  church  courts  been  hallucinating  for  so  many 

Prebbvteiy  of  J^^^'  wheu  they  have  held  a  call  to  be   necessary 
AucHTERAB-    HS  part  of  the  induction,  and  that  the  moderatiDg 
mid  either     in  a  call  is  the  proper  function  of  the  Presbytery  ? 
I  by  no  means  say  that  a  call  is  nothing ;    but  I 
only  say,  it  is  not  everything.     I   deny   that  it  is 
decisive ;  I  refuse  it  the  virtue  which  others  ascribe 
to  it.     In  the  first  place,  it  is  admitted,  on  all  hands, 
that  nothing  can  well  be  conceived  more  obscure,  and 
involved  in  more  doubt,  than  the  whole  history  of 
calls  in  Scotland.     At  one  time  there  was  a  call  most 
effectually — namely,   during    the    interval    between 
1690  and  the  year  1711,  because  during  that  period 
the  kirk-session  and   the  heritors  presented   to  the 
congregation,  and  if  the  congregation  did  not  call  the 
presentee  no  further  step  could  take  place ;  only  it  is 
to  be  observed,  that  was  a  call  of  a  very  peculiar 
nature,  and  wholly  different  from  the  one  now  con- 
tended for ;  the  power  to  refuse  or  give  a  call  was  of 
a  very  limited  kind,  for  the  people  could  not  refuse 
giving  the  call  unless  they  assigned  reasons,  and  the 
Presbytery  were  to  judge  of  those  reasons.      But  was 
there  ever  any  period  in  the  history  of  Scotland  in 
which  it  was  held,  either  practically  or  by  law,  that 
the  congregation  was  by  a  majority  of  voices  to  call  a 
person,  and  that,  if  it  did  not  by  such  majority  call 
him,  nothing  could  be  done  in  his  favour?     I  know 
very  well  that  there  are  two  authorities  in  favour  of  it. 
The  First  Book  of  Discipline  in  1560,  and  the  Second 
Book  of  Discipline  in  1678;  for  the  first  says,  the 
people  have  the  power  of  electing, — it  says  in  so  many 
words,  "  It  pertaineth  to  the  people  to  select  their 
pastors ;"  and  the  second  says  that  that  "  has  alwayi» 
been  the  practice  of  the  kirk  till  antichrist  intruded 
into  it."     But  that  is  not  the  law  now: — It  was  not 
the  fact  at  any  time.     I  have  shown  your  Lordships 
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that  it  is  a  very  gross  misstatement  of  the  historical        ]  839. 
fact ;  and  that  it  never  was  the  law  of  the  church  is  pre^j, Jery  of 
clearly  admitted  by  the  very  fact  of  the  General  As-  Auchterar- 
sembly  having  had  to  invent  this  new  mode  of  pro-    and  others 
ceeding,  namely,  to  call  upon  the  majority  of  the  male       j.^^j  ^^ 
heads  of  families  in  communion  with  the  church  to    Kikkoull. 
accept  or  reject  him.     The  majority  being  substituted 
for  the  former  practice  of  any  two  or  three  persons  is 
most  material,  and  shows  a  complete  change,  from  a 
mere  formality  to  a  substantial  choice. 

But  whatever  was  at  any  one  time  the  force  or 
validity  of  the  call,  the  statute  of  Anne  does  away 
with  it  altogether,  unless  in  a  modified  way  and  to  the 
very  limited  extent, — that  of  somewhat  more,  and 
not  much  more  than  a  mere  ceremony;  to  which 
extent  only,  it  has  been  limited  ever  since  that  time. 
The  best  proof  of  this  is,  first  of  all,  this  Act  of  1834, 
making  for  the  first  time  a  majority  necessary,  and 
pointing  out  of  whom  that  majority  shall  consist : — 
And,  in  the  second  place,  the  avowed  fact  on  all 
hands,  that  the  call  might  have  been  made  by  one, 
two,  or  three  people  in  a  parish  of  2,000  ;  and  that  if 
the  Presbytery  chose  to  moderate  in  that  call,  it  was 
just  as  valid  a  proceeding  as  if  it  had  been  made  by  the 
majority,  or  by  the  whole  parish.  Now  does  not  that 
give  one  a  very  great  misgiving  as  to  the  substantial 
meaning  of  the  c;all,  as  to  whether  it  really  means 
anything,  or  nothing?  It  can  be  got  rid  of  by 
almost  any  form !  I  suppose  that  the  mere  present- 
ment may  be  a  call.  There  is  no  law  which  points  out 
who  shall  give  the  call ;  why  may  not  the  patron,  in 
respect  of  his  advowson,  be  held  to  belong  to  the 
parish,  even  if  he  be  not  an  heritor  or  an  inhabitant  ? 
Why  may  not  the  patron's  connexion  with  the  parish 
in  respect  of  that  advowson,  be  held  to  be  sufficient 
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1839.       for  the  purpose  of  giving  a  call?  I  know  there  is  no 
^^     '  -  authority  against  me  ;  I  know  there  is  no  answer  to 
these  questions  by  any  dicta  of  Judges,  or  any  autho- 
rities of  text  writers. 

But  what  authority  is  there  in  favour  of  a  call  ?  No 
doubt  there  is  the  act  of  Assembly  1782,  to  which 
reference  is  made  by  Lord  Moncreiff;  and  there  is  the 
decision  of  that  venerable  body  in  1790,  highly  dis- 
approving of  the  settlement  of  a  presentee  who  had 
no  call.  For  aught  I  know  this  may  be  a  great  in- 
formality; but  observe,  they  did  not  rescind  the 
settlement  on  that  account.  But  if  he  had  got  in 
without  a  presentation,  if  he  had  got  in  without  a 
presbytery  inducting  him,  or  if  he  had  never  beea 
ordained,  would  they  have  allowed  him  to  continue? 
No  such  thing, — they  would  have  ousted  him  from 
the  church,  and  they  would  have  had  another  man 
appointed  according  to  the  laws  and  formalities  of 
the  church.  Then,  it  is  said,  that  the  call  is  a  very 
substantial  ceremony,  and  that  it  is  proved  to  exist 
in  right,  and  in  law,  and  to  be  necessary,  by  the 
Stirlingshire  case,  in  1790.  I  think  you  only  prove 
the  .reverse  by  the  quotation  of  that  case,  inasmuch 
as  it  was  one  where  there  had  been  no  pretence  of  a 
call  in  any  manner  of  way,  where  the  presentee  never 
had  a  call  from  any  single  person  in  the  parish,  and 
there  was  no  moderation  in  the  call  by  the  Pres- 
bytery  :  nevertheless  he  was  held  to  be  validly  in- 
ducted, and  to  have  a  good  right  to  a  settlement,  even 
by  those  who  were  censuring  the  illegality,  saying 
all  the  while  "  Fieri  non  debuit,  factum  valet.'*  In 
other  words,  a  form  had  been  omitted  which  ought 
to  have  been  observed,  but  the  omission  was  imma- 
terial. Thus  a  call  is  shown  to  be  as  immaterial 
a  part  of  a  valid  3ettlement,  as  it  is  immaterial  to  a 
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valid  marriage  by  banns  that  the  parties  shall  have  1839. 
resided  in  the  parish  before  proclamation.  That  is  a  pr^^b^J^of 
directory,  not  an  imperative  part,  under  Lord  Hard-- 
wicke's  Marriage  Act.  It  is  a  very  material  direction : 
it  goes  to  the  main  purpose  of  the  statute ;  yet  it  is 
not  a  necessary  condition  precedent ;  the  marriage  is^ 
valid  without  it. 

My  Lords,  this  throws  great  light  on  the  subject^ 
and  mainly  strengthens,  instead  of  negativing,  my 
argument;  for  it  shows  that  a  call  is  held  by  the 
church  court  itself  to  be  rather  a  matter  of  conve- 
nience and  a  useful  form, — if  you  will,  an  important 
form, — ^than  of  the  very  essence  or  substance.  What 
then,  is  the  call  ?  It  is  a  remnant  of  the  old,  obsolete^ 
and  repealed  right  of  election.  Whether  it  cornea 
fipom  the  period  which  elapsed  from  the  Revolution 
to  the  10th  of  Anne^  while  the  Act  of  1690  was  in 
force,  or  whether  it  comes  from  some  mistake  of  the 
authority  of  the  two  Books  of  Discipline  in  the  six- 
teenth century,  I  need  not  stop  to  inquire :  the  nature 
of  the  thing  clearly  enough  appears  from  the  way  it 
has  been  dealt  with.  This  shows  to  demonstration 
that  it  has  not  been  held  a  condition  precedent  of  a 
valid  induction,  but  that  the  induction  may  be  valid 
without  that  condition  being  fulfilled.  Nothing  can 
more  clearly  indicate  its  being  a  mere  ceremony  or 
form.  I  suppose  it  is  convenient  and  useful  that 
there  should  be  a  presentation,  in  form,  of  the  person 
to  the  congregation  as  well  as  the  Presbytery.  The 
Presbytery  are  to  judge  of  his  qualifications^  without 
appeal,  except  to  the  church  court,  but  the  congre- 
gation  is  to  be  brought  acquainted  with  the  future 
pastor ;  and  as  the  Presbytery  are  to  judge  of  his  life 
and  conversation,  as  well  as  his  literature,  it  is  con- 
venient  and  useful  that  the  people  should  have  an 
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opportunity  of  coining  forward  with  any  objectioiu 
Pi^vterrof  ^^ich  tliev  may  have  to  him  on  these  important  par- 
ticulars :  but  that  right  is  wholly  different  from  veto^ 
or  dissent,  or  refusal  without  any  cause  shown. 

Now  I  will  take  an  analogous  instance.  Mr.  Attars 
ney-general  very  properly  alluded  to  the  coronatioiL 
It  is  a  decent  and  convenient  solemnity  to  present  the 
Sovereign  to  the  people,  and  the  people  are  supposed 
to  take  part  in  the  choice — a  part^  however,  so  im- 
material that,  if  they  were  all  with  one  voice  to 
reject,  the  coronation  would  be  just  as  good,  would 
go  on  exactly  in  the  same  way,  and  the  rejection  or 
recalcitration  of  the  assembled  people  would  have  no 
more  weight  than  the  recalcitration  of  the  champion's 
horse  in  Westminster  Hall  during  the  festival  attend- 
ing the  great  solemnity.  It  is  an  obsolete  rig^ 
which  has  not  within  the  time  of  known  history  eva 
been  exercised  by  any  people. 

But  I  will  state  another  instance  which  is  veiy 
analogous ;  the  publication  of  banns.  Now,  both  io 
Scotland  and  in  England,  a  regular  marriage  re- 
((uires  the  publication  of  banns.  In  Scotland^  a 
marriage  may  take  place  by  mere  words  of  consent 
witliout  any  church  ceremony  whatever,  and  it  is 
supposed  that  in  England  the  same  was  so  before  the 
Marriage  Act.  But  a  regular  marriage  can  only  be 
made  by  publication  of  banns,  and  whoever  in  5co/- 
Uind  does  it  without,  is  liable  to  church  censure. 
Now,  when  the  banns  are  published  in  England^ 
tlie  object  is  to  ascertain  by  this  publicity  that  there 
is  no  lawful  impediment,  such  as  consanguinity  within 
the  limited  degrees,  or  prior  marriage,  or  refusal  of 
consent  by  parents  or  guardians.  I  have  taken  pains 
to  inquire  both  from  bishops  and  priests,  what  would 
hi'  the  consequence  in  tlicir  j)ractice  if,  upon  publica- 
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tion,  a  person  were  to  interpose  and  forbid  the  banns,  1 839. 
or  afterwards  forbid  the  marriage,  which  may  be  Prosbvteryof 
done  at  the  altar  when  the  marriage  is  about  to  be  Auchterar- 
solemnized.  The  answer  they  have  all  given  is,  I  and  others 
should  suspend  the  solemnity  till  I  made  inquiry. 
But  suppose  the  person  forbidden  should  say,  I  give 
no  reason,  but  I  only  forbid  the  banns ;  or  suppose 
he  gave  another  reason,  that  he  was  the  rival  of  the 
husband,  or  that  she  was  a  rival  of  the  lady, — a  very 
good  reason  for  the  party  not  wishing  the  marriage  to 
take  place,  but  no  legal  objection  to  the  marriage: 
the  answer  is,  that  he  would  not  be  attended  to  at  all. 
The  marriage  would  go  on  just  as  well  as  if  the  dead 
silence  prevailed  through  the  church  which  generally 
attends  those  interesting  solemnities.  Thus,  then,  it 
is  a  very  convenient  thing  that  banns  should  be  pub- 
lished, because  it  gives  publicity  to  the  intended  con- 
tract. It  gives  parties  an  opportunity  of  coming 
forward.  If  there  has  been  a  prior  marriage,  it  gives 
the  husband  an  opportunity  of  saying,  Do  not  commit 
bigamy.  If  there  is  consanguinity,  it  gives  the  party 
an  opportunity  of  saying.  Do  not  allow  incest.  If 
there  is  an  infant  about  to  be  married,  it  gives  the 
parent  or  guardian  an  opportunity  of  saying  that  his 
consent  has  not  been  given.  But  though  the  law 
requires  that  the  parents'  or  guardians'  consent  shall 
be  necessary  where  the  marriage  is  by  licence,  there 
is  no  such  necessity  where  it  is  by  banns—  and  it  is 
a  very  great  inconsistency  in  the  law — for  though 
the  Legislature  meant  no  doubt  to  prevent  marriage 
without  consent,  yet  if  the  banns  are  published,  and 
the  priest  chooses  to  marry  in  spite  of  the  parents 
and  the  guardians,  their  refusal  or  opposition  sig- 
nifies nothing,  and  the  marriage  is  just  as  vahd  as  if 
they  had  consented.     Then  I  am  for  the  publication 
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1 839.       of  banns.     It  would  not  be  a  regular  marriage  with' 
Presbytery  of  ^^*  ^^'     '^  would  not  be  a  Valid  marriage  in  England 

without  it,  unless  by  licence,  which  is  excepted  by 
law.      It  would  not  in  Scotland  be  a  marriage  free 
from  church  censure  without  it.     And  therefore  I  am 
for  it,  and  therefore  we  are  all  for  it;   and  there- 
fore  we   think   it  is  an    useful    and   a   convenient 
part  of  the  ceremony,  because  it  gives  opportunitieB 
for    objections   being   made  by  giving  publicity  to 
the  intended  contract ;  but  then  the  consent  or  silence 
is  not  a  necessary  part  of  the  marriage.     Nay,   the 
banns  call  on  persons  to  object,  and  yet  if  they  do 
object  the  marriage  may  proceed  just  as  if  they  had 
held  their  peace.     Furthermore,  the  last  publication 
tells  all  the  world,  that  if  they  do  not  then  object 
they  must  for  ever  after  hold  their  peace  ;  and  yet 
a  person  present  and  saying  not  a  word,  may  come 
forward    the   day    after,    and    set   aside    the    mar- 
riage by  proving  a  lawful  impediment.     Precisely  so 
it  is  with  respect  to  the  call.     I  have  attended  to  it9 
history  as  well  as  I  could,  but  I  cannot  find-^and  I 
see  that  some  of  the  learned  Judges  who  have  given 
great  attention  to  the  subject  have  come  to  the  same 
conclusion — 1  cannot  find  that,  either  before  or  after 
the  statute  of  Anne^  unless  between  1690  and  1711, 
the  call  has  been  held  to  be  a  necessary  part  of  the 
induction,  or  a  condition  precedent  to  a  valid  settle- 
ment.    At  all  events,  1  am  perfectly  certain  that  if 
such  force  and  cfiect  is  given  to  the  call  as  to  make  it 
an  essential  part  of  the  proceeding,  and  much  more  if 
the  General  Assembly,  acting  upon  this  supposition, 
can  carry  into  effect  any  assumed  intention  of  the  law 
so  as  to  make  a  S])ecific  provision  against   an  induc- 
tion ever  taking   place  without  the  consent  of  the 
majority  of  the  m^le  heads  of  families,  then  the  sta- 
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tute  of  Anne  is  abrogated,  and  the  rights  of  patrons       1839. 
are  utterly  extinguished.  Prwb^of 

It  only  now  remains  that  I  should  say  something  Auchterar- 
respecting  the  question  of  jurisdiction.  But  I  have  and  others 
no  doubt  whatever  upon  that.  It  is  asked,  "  How  ^^'  ^^ 
can  the  Court  of  Session  interfere  in  a  matter  of  Kikuoull. 
ecclesiastical  cognizance  ?"  Prove  to  me  your  minor, 
that  this  is  a  matter  of  ecclesiastical  cognizance — by 
which  I  mean,  of  exclusive  consistorial  cognizance. 
Prove  to  me  that  this  is  a  question  of  qualification, 
like  the  question  of  sufficiens  or  mintis  suffidens  in 
literatura,  and  then  I  say  that  the  Court  of  Session 
will  be  excluded ;  just  as  the  Court  of  King's  Bench 
was  in  Specot's  case,  upon  a  quare  impedit,  but  which 
Court  did  not  deem  itself  to  be  excluded  (and  the 
Common  Bench  agreed  with  them)  where  the  return 
to  the  qtmre  impedit  by  the  bishop  was  non  indoneus. 
They  would  not  have  been  excluded  even  if  the 
bishop  had  said  schismaticus  inveteratus^  much  less 
if  he  had  said  merely  nolo  inducercj  as  the  Presbytery 
has  here  done.  But  we  have  here  no  such  question 
as  one  of  qualification.  We  have  a  question  of  elec- 
tion, and  nothing  else — a  veto,  a  dissent  set  up  by 
the  ecclesiastical  court,  and  which,  if  they  had  done 
it  in  England^  would  have  been  a  ground  of  pro- 
hibition as  an  interference  with  the  jurisdiction  of  the 
municipal  courts  in  matters  temporal ;  and  therefore 
this  argument  fails  altogether. 

But  it  is  said,  the  Court  of  Session  may  give  the 
civil  rights,  the  right  of  stipend,  and  can  do  nothing 
more.  Yet  it  is  admitted  all  the  while  that  the  Court 
has  no  power  to  give  those  civil  rights,  to  bestow  the 
temporalities  of  the  church  on  the  pastor,  unless  he 
is  inducted  ;  so  that  the  non-induction  is  as  complete 
a  bar  to  the  civil  court  giving  him  the  temporalities, 
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1839^     as  if  the  civil  court  had  been  told,  you  shall  not  ad- 
Presb^tery  of  judlcate  upon  the  matter  at  all. 

Then  it  is  said,  you  have  no  means  of  carrying  into 
effect  the  decree  of  the  Court  of  Session,  albeit  sop- 
ported  by  the  authority  of  the  House  of  Lords,  which 
is  a  decision  of  Parliament  in  its  judicial  character 
upon  the  subject.  In  other  words,  although  you  bkj 
the  Presbytery  have  acted  wrong  —although  you  My 
that  their  reason  for  rejecting  is  of  no  avail  whatever 
— although  you  say  the  law  is  contrary  to  what  they 
have  supposed  it  to  be — and  although  you  say,  de- 
ciding upon  the  petitory  part  as  well  as  the  declanr 
tory  part  of  the  summons  (which,  however,  you  are 
not  called  upon  to  do),  let  the  Presbytery  induct  im- 
mediately, for  it  has  no  grounds  for  refusing — still  it 
is  affirmed  that  the  Presbytery  may  persist  in  refusing, 
and  must  prevail. 

My  Lords,  it  is  indecent  to  suppose  any  such  case. 
You  might  as  well  suppose  that  Doctors  Commanfl 
would  refuse  to  attend  to  a  prohibition  from  the  Court 
of  King's  Bench, — you  might  as  well  suppose  that 
the  Court  of  Session,  when  you  remit  a  cause  wiA 
orders  to  alter  the  judgment,  would  refuse  to  alter 
it.  Conflict  of  laws  and  of  courts  is  by  no  means 
unknown  here.  We  have,  unfortunately,  upon  the 
question  of  marriage,  had  a  conflict  dividing  the 
Courts  of  the  two  countries  for  upwards  of  twenty- 
five  years,  in  which  the  Court  of  Session  has  hdd 
one  law,  and  in  which  your  Lordships  and  all  our 
English  Judges  have  unanimously  held  another  law. 
The  Court  of  Session  in  Scotland  has  held,  and  still 
holds,  two  persons  to  be  married,  whom  your  Lord- 
ships hold  not  to  be  married.  But  have  the  Judges  of 
that  Court  ever  yet,  when  a  case,  which  had  been  adju- 
dicated by  them  according  to  their  view  of  the  law. 
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came  up  to  you,  and  you  reversed  according  to  your       >839. 
opposite  view  of  the  law, — has  the  Court  of  Session  Prejibytery  of 
ever  then  continued  the  conflict,  which  would  then  ^"^"J"^*' 

'  DEa 

have  become  not  a  conflict  of  law  but  a  conflict  of    and  others 
persons— a  conflict  of  courts — a  conflict  in  which  the       EaH  of 
weaker  would  assuredly  have  gone  to  the  wall  ?   The    ^'**o""^ 
Court  of  Session  never  thought  for  one  instant  of 
refusing  to  obey  your  orders  upon  this  matter,  where- 
upon they  entertained  an  opinion  conflicting   with 
your  own.     For  this  reason  alone,  and  it  is  enough,  I 
have  no  doubt  whatever  that  the  Presbytery,  when 
your  judgment  is  given  declaring  their  law  to  be 
wrong  —  declaring  the  patron's  right  to  have  been 
valid,  will,  even  upon   the  declaratory  part  of  the 
judgment,  do  that  which  is  right. 

And  then  may  come  this  question,  What  is  the 
Court  of  Session  to  do  upon  the  petitory  part  of  the 
summons,  supposing  that  shall  be  insisted  upon  ? 
Enough  it  is  for  me  to-day  to  observe,  that  this  is  not 
now  before  us.  But  suppose  it  were,  I  should  have 
no  fear  whatever  in  dealing  with  it.  I  should  at 
once  make  an  order  upon  the  Presbytery  to  admit,  if 
duly  qualified,  and  to  disregard  the  dissent  of  the 
congregation.  And,  my  Lords,  why  do  I  say  so,  and 
with  such  confidence  ?  Because  I  look  to  the  cases^ 
and  as  these  are  all  to  the  same  eflect,  there  is  only 
one  with  which  I  shall  trouble  your  Lordships.  None 
of  them  bears  upon  the  main  question  now  before 
us,  but  all  efifectually  answer  the  inquiry  collaterally 
instituted, — ^How  are  the  Court's  orders  to  be  enforced? 
They  are  all  cases  of  conflicting  rights  of  advowson ; 
they  are  all  cases  where  there  was  no  question  what- 
ever between  the  Presbytery  and  the  Courts,  and 
the  only  question  was  as  to  the  right  of  A.  to  be  pre- 
sented.    They   are   all   cases,   therefore,   which  fall 
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1839.       without  the  scope  of  the  main  argument  here  before 
Presbneryof  "®»  ^°^  throw  no  light  upou  that.     But  upon  tim 

collateral  question  they  do  throw  a  light ;  and  I  refer 
to  the  case  which  a  most  learned  Judge,  Lord  GUSetf 
has  justly  called  a  too  well-known  case,  for  it  wa9 
attended  with  unpleasant  circumstances — the  case  of 
Lord  Dundas  v.  The  Zetland  Presbytery^  in  the  yeir 
1795.  Now,  what  was  the  conclusion  of  the  libel 
there  ?  **  That  it  should  be  found  and  declared  that 
the  pursuer  had  a  right  to  the  patronage ;"  that  he 
exercised  his  right  as  patron  within  the  time  pre- 
scribed by  law ;  **  and  that  the  presentation  to  Mr. 
Nicolson  is  valid  and  effectual,  and  was  offered  to  the 
moderator  of  the  Presbytery  in  due  time."  The 
conflict  was  this,  that  the  Presbytery  had  chosen  one, 
and  they  ought  to  have  chosen  the  other.  The  Court 
was  called  upon  to  declare,  "  that  the  Presbytay 
should  be  decerned  and  ordained,  by  decree  foresaid, 
to  give  due  obedience  to  the  said  presentation,  and  to 
proceed  in  the  settlement  of  the  said  Nicolson,*  who 
was  the  conflicting,  or,  as  they  call  him,  the  compet- 
ing presentee ;  and  '*  until  the  final  end  and  conda- 
sion,  or  until  the  said  Nicolson  shall  be  settled  in  the 
said  church  and  parish  of  Unst,  it  ought  and  shoald 
be  found  and  declared,  by  decree  foresaid,  that  the 
pursuer,  and  the  other  heritors,  liferenters,  and 
others  liable  in  stipend  to  the  minister  serving  the 
cure  of  the  said  parish,  are  entitled  to  withhold 
and  retain  the  said  stipend,'*  and  so  forth.  They 
then  settled  Nicolson^  whose  name.  Lord  Gillies  says, 
appears  as  the  minister  next  year,  instead  of  6rnijf> 
the  competing  one,  whom  they  had  before  erroneously 
admitted  and  settled. 

Now,  observe,  that  the  cause  of  this  dispute  was 
totally  different  from  the  present.     It  was  because 
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Nicokon  was  the  proper  man  in  competition  with  1839. 
Gray.  But  that  is  perfectly  immaterial  to  the  present  presbytery  of 
argument  touching  the  jurisdiction  of  the  Court  of  Auchterar- 
Session.  Whatever  was  the  cause  of  dispute,  the  andoUiers 
Presbytery  had  acted  wrong.  The  Presbytery  had 
refused  to  admit  Nicolson ;  they  had  admitted  Gray. 
What  does  the  Court  of  Session  say  ?  Admit  our  man 
Nicohon^  and  oust  your  man  Gray.  Why  was  it  not 
said  in  that  case,  as  has  been  said  here — ^This  is  non- 
sense— this  is  incompetent — ^you  have  mistaken  your 
way,  and  the  Court  of  Session  has  no  power ;  because 
when  the  Court  of  Session  declares  that  Nicolson  has 
the  right,  the  Presbytery  will  continue  to  keep  in 
6^ray— and  then  what  can  you  do  ?  And  so  would 
arise,  in  that  case  of  Zetland,  every  one  of  the  argu- 
ments with  which  an  attempt  has  been  made  to  scare 
your  Lordships  from  putting  a  proper  construction 
upon  the  Act  of  Parliament,  and  from  doing  your 
duty  in  this  appeal,  namely, — Can  you  have  letters 
of  horning  against  a  whole  Presbytery  ?  Can  you 
proceed  against  a  whole  body  of  clergymen  ?  Can  you 
bring  an  action  of  damages  against  a  whole  body  of 
men?  That  is  the  argument  with  which  we  have 
been  harassed  and  threatened  at  the  Bar,  if  we 
here  affirm  the  judgment  of  the  Court  below.  Why 
was  not  that  argument  used  in  the  case  I  have 
just  mentioned,  to  scare  the  Court  below?  It  is 
good  for  nothing ;  but  it  would  have  been  not  more 
worthless  there  than  it  is  here.  And  if  the  Court  of 
Session  had  the  power  of  saying  there,  "  Take  NicoU 
^on,  and  oust  Gray^^  have  we  not  just  the  same 
power  here  of  telling  the  Presbytery,  "  You  have  mis- 
taken the  law,"  (a  perfectly  innocent  mistake,  to 
which  all  men  are  liable) ;  "  retrace  your  steps,  and 
take  the  person  presented  by  the  patron,  if  he  is 
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qualified  according  to  the  ecclesiastical  rules.*'  There- 
fore I  hold  that  this  argument  on  the  jurisdiction  is 
utterly  absurd  and  untenable,  and  proves  no  impedi- 
ment in  our  course  towards  a  right  conclusion. 

These  are  the  grounds  upon  which  I  hold  that  it  is 
expedient  and  just,  and  therefore  necessary,  for  your 
Lordships  to  affirm  the  judgment  of  the  Court  belov. 
I  find  that  I  have  gone  at  much  greater  length  in 
point  of  time  into  this  case  than  was  at  all  desirable ; 
but  when  I  consider  the  great  interest  which  it  has 
excited,  and,  moreover,  when  I  observe  that  I  look 
upon  it  as  so  much  more  clear  than  many  have  con- 
sidered it  who  have  dealt  with  it  below,  I  do  not 
regret  that  I  have  pursued  this  course. 

My  Lords^  no  person  would  lament  more  deeflj 
than  myself  if  the  judgment  which  I  am  now  aboot 
to  move  should  give  ofience  to  that  most  venerable 
body  the  General  Assembly,  as  representing  the 
church  of  Scotland.  I  have  the  most  profound  vene- 
ration for  that  establishment,  and  it  is  hereditary  in 
me,  as  well  as  personal — I  am  myself  sprung  from 
some  of  the  most  venerable  and  most  learned  members 
of  that  establishment, — sprung  directly  from  them, 
as  well  as  knit  to  them  by  collateral  connexion.  I 
cannot  be  indifferent  to  its  welfare,  or  deaf  to  its 
claims,  or  in  the  slightest  degree  prepared  to  treat  it 
with  any  other  than  the  most  affectionate  reverence. 

My  Lords,  I  am  not  the  only  person  engaged  in 
this  discussion  before  your  Lordships'  House  who  is  con- 
nected with  the  church  oiScotlandy  and  who  is  imbued, 
I  know,  with  these  just  feelings  towards  it.  The  learned 
Attorney ' general  is  himself  descended  from  a  most 
venerable  pastor  of  that  establishment,  and  I  know  (be- 
cause nothing  could  more  clearly  indicate  it  than  the 
whole  course  of  his  argument,  and  all  the  observations 
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which  fell  from  him,)  that  he  is  most  scrupulously  i839. 
and  delicately  averse  to  anything  which  could  be-  Pf^^^^^,( 
token  the  slightest  want  of  respect  for  it ;  as  much  so  AucnTEaAR- 
as  I  am  myself.  I  say  this  the  rather  because  I  have  and  others 
been  not  a  little  astonished  in  my  correspondence 
with  Scotland,  to  find  that  something  which  fell  from 
him  had  been  so  grossly  misrepresented  and  misunder- 
stoody  as  to  make  it  fit  that  I  should  authoritatively, 
and  as  a  witness  present  during  the  whole  argument, 
contradict  it,  as  utterly  unfounded  in  point  of  fact. 
Nothing  could  be  more  perfectly  respectful  and  affec- 
tionate towards  that  body  than  the  whole  of  the 
argument  on  the  Attomey-generaV^  part  throughout. 
My  Lords,  I  join  with  him  in  the  deepest  sorrow 
that  anything  in  this  House  should  pass,  to  which  he 
has  contributed  by  his  argument,  and  to  which  I  am 
contributing  more  effectually  by  my  judgment,  with 
the  tendency  of  perpetuating  the  discord  now  prevail- 
ing in  Scotland.  That  it  should  ever  have  begun,  all 
must  sincerely  deplore—  but  that  it  should  continue, 
is  a  matter  of  still  greater  affliction  to  every  friend  of 
his  country.  I  have  declared  my  inviolable  respect 
for  the  kirk  and  the  General  Assembly.  But  any 
want  of  respect  that  I  could  show  towards  them, — any 
irreverence, — any  mockery  of  them, — any  slander 
that  I  could  bring  against  them, — any  attempt  to 
revile  them  or  to  hold  them  up  to  hatred  and  to  scorn, 
would  be  a  mere  jest  compared  to  the  attempts  that 
are  made  by  some  who  take  an  opposite  view  of  the 
case,  and  who,  without  meaning,  God  knows,  any 
more  than  I  do,  any,  the  least,  disrespect,  think  they 
are  taking  the  best  means  for  establishing  their 
privilege  by  holding  out  indications  that  the  Assembly 
will  pursue  its  own  course — that  the  Assembly  will 
disregard  the  authority  of  the  law — that  an  assembly 
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1 839.       of  Christian  ministers  will  be  parties  to  the  fomenting 
' — - — ' ,  of  discords — that  the  last  thing  the  ministers  of  peace 

Vrebbytery  of  ..  i!»i_i_i.^ 

AucHTERAR.  aFc  mindful  to  promote  is  the  peace  ot  the  cnurcn  of 
and'orhen  Christ  committed  to  their  care— and  that  the  only 
^'  thing  they  now  think  of  is  the  victory  of  them,  the 
churchmen,  the  pastors  of  Christ's  flock,  over  the 
Judges,  over  the  supreme  Judges  of  the  land,  and 
over  the  law  of  the  land  itself; — a  victory  to  be  won 
by  setting  up  acts  of  their  own,  which  they  have  no 
title  to  pass,  against  Acts  of  King,  Lords,  and  Com- 
mons,— the  statute  law  of  the  realm. 

My  Lords,  I  defend  the  Assembly  against  the  argu- 
ments and  the  threats  of  their  advocates.  I  protest 
on  the  part  of  the  Assembly,  as  a  body  of  Christian 
men,  of  whom  the  bulk  are  Christian  ministen, 
against  the  imputations  thus  thrown  out  against  them 
by  this  course  of  defending  them.  I  say  that  my 
hopes  of  them,  my  confident  expectations  of  what 
will  be  their  conduct,  are  wholly  the  reverse  of  those 
prospects  thus  held  out — that  it  was  an  injudicious 
line  of  argument  on  their  behalf;  an  argument  which 
I  am  morally  certain  would  be  repudiated  and  spumed 
by  the  Assembly  itself.  My  Lords,  that  Assembly 
will  do  its  duty,  will  show  its  veneration  for  the 
established  authority  of  the  law, — will  rest  satisfied 
with  having  entered  its  protest,  and  indicated  upon 
its  records  its  own  opinions;  but  will,  with  its  in- 
ferior judicature,  the  Presbytery,  render  a  willing  and 
respectful  obedience  to  the  law  of  the  land  as  pro- 
nounced by  the  Court  of  Session,  and  as  aflSrmed  by 
your  Lordships.  With  these  views,  my  Lords,  and 
upon  these  grounds,  I  have  humbly  to  move  your 
Lordships,  that  the  interlocutor  appealed  from  be 
affirmed. 
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Lord  Chancellor: — My  Lords,  it  is  impossible  for        1839. 
me  to  conclude  to-day  the  observations  which  I  think  pre»bytery  of 
it  my  duty  to  present  to  your  Lordships  in  this  case;  Auchterar- 
and  therefore,  with  your  Lordships'  concurrence,  I     and  others 
shall  propose  to  this  House  to  adjourn  the  further  con-       g^^j  ^^ 
sideration  of  this  case  till  half-past  two  to-morrow.         Kimhoull. 

Lord  Brougham : — My  Lords,  I  entirely  agree  with 
my  noble  and  learned  friend.  I  know  that  my  noble 
and  learned  friend  means  to  enter  into  this  case 
at  large ;  and  therefore  I  entirely  agree  with  him 
that  it  will  be  most  satisfactory  to  postpone  it  until 
to-morrow.  [Adjourned, 

The  Lord  Chancellor : — My  Lords,  it  was  stated  to  Friday, 
your  Lordships,  yesterday,  by  my  noble  and  learned  ^^ 
friend,  that  the  opinion  we  had  formed  upon  this  case, 
had  been  arrived  at  by  us  without  any  communica- 
tion with  each  other.  My  Lords,  that  statement 
requires  no  confirmation  from  me ; — I  only  refer  to  it 
for  the  purpose  of  explaining  the  grounds  upon  which 
I  propose  to  follow  a  course,  in  this  case,  which  I 
should  be  induced  to  abstain  from  in  any  other. 
When  I  asked  my  noble  and  learned  friend,  within  a 
few  days,  what  opinion  he  had  formed  upon  this  case, 
I  certainly  was  not  without  a  very  confident  expecta- 
tion of  the  answer  I  should  receive,  not  from  any 
thing  which  had  passed  between  us,  but  because  in 
examining  the  case  myself,  it  appeared  to  me  difificult, 
if  not  impossible,  to  suppose  that  my  noble  and 
learned  friend  could  have  come  to  any  conclusion 
other  than  that  at  which  I  had  myself  arrived. 

My  Lords,  in  this  case,  as  in  all  others  of  import- 
ance, I  have  thought  it  the  better  course  to  reduce 
to  writing  the  opinion  I  have  formed,  and  the  reasons 
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Prwb  tery  of  ^^^^^  ^^^^*  ™y  ^^ohlc  and  leamcd  friend    approve^ 
Aucy'TRRAR.  inasmuch  as,  I  believe,  no  Judge  before  his  time  de- 
and  others    livcred  SO  many  written  judgments :  a  course  which 
Ehriof      ^®  productive  of  the  greatest  benefit,  and  which,  I  am 
KivvocLL.   happy  to  say,  has  been  pretty  generally  adopted  in  all 
the  Courts  of  Westminster  Hall.    My  Lords,  following 
this, course,  i  have,  after  considering  all  the  documents 
upon  the  subject,  and  all  the  authorities  referred  to^ 
committed  to  writing  the  opinion  I  have  formed,  with 
the  reasons  upon  which  it  is  founded.    My  Lords,  thst 
was  accomplished  long  before  I  had  any  communict- 
tion  with  my  noble  and  learned  friend  upon  the  subjeeL 
Now,  in  listening  to  what  fell  from  my  noble  and 
learned  friend  yesterday,  I  found  that  very  many  of  the 
grounds  upon  which  the  opinion  which  I  have  formed 
would  rest,  have  been  anticipated  by  what  was  stated 
yesterday.     Under  ordinary  circumstances,  I  should 
have  thought  that  a  very  sufficient  reason  for  abstainii^ 
from  a  repetition  of  that  which  had  been  so  much  more 
ably  expressed  by  my  nol)le  and  learned  friend.  But,  io 
this  case,  I  consider  it  to  be  rather  a  ground  for  exactly 
the  opposite  course  of  proceeding,  because  it  cannot 
but  be  satisfactory  to  those  who  take  an  interest  in  this 
matter,  and  who,  of  course,  will  anxiously  consider 
all  that  falls  from  your  Lordships  upon  this  question, 
to  see  what  have  been  the  workings  of  the  minds  which 
have  been  applied  to  it  without  any  communication 
with  each  other  ;  and  if  there  should  be  found  to  be 
a  similarity  of  reasoning,  and  a  community   of  view 
of  particuliir  parts  of  this  case,  operating  upon  the 
minds  of  my  noble  and  learned  friend  and  of  myself, 
no  doubt  it  will  have  some  cttect  in  leading  those  who 
may  consider  the  judgment  of  your  Lordships,  to  be 
satisfied,  at  least,  that  there   probably  is  some  foun- 
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dation  for  those  conclusions,  to  which  we  have  both       isso. 
arrived  separately  and  apart  from  each  other.  ^  *""    '   ^ 

T^  i_  11  1  11  Til.        1  Presbytery  of 

It  has  seldom  happened  that  your  Lordships  have  auchterar- 
been  called  upon  to  adjudicate  upon  a  case  of  more  and'otheri 
importance  than  that  now  under  your  consideration.  ^' 

It  affects  the  manner  in  which  ministers  are  to  be  ap-  kinnoull. 
pointed  to  a  very  large  proportion  of  all  the  parochial 
benefices  in  Scotland ;  and  believing^  as  I  do,  that 
the  interests  and  well-being  of  the  people,  now  and 
hereafter,  depend  much  upon  the  due  execution  of 
the  most  important  duties  of  parish  priests,  I  feel 
deeply  the  responsibility  which  attaches  to  all  those 
who  are  called  upon  to  decide  upon  the  manner  of 
their  appointment:  for  although  no  opinion  as  to 
policy  ought  to  influence  our  judgment,  which  ought 
to  be  founded  upon  grounds  of  l^w  only,  yet  the  im- 
portance of  the  judgment  to  be  pronounced,  and  the 
evil  consequences  of  any  error,  impose  upon  us  all 
the  sacred  duty  of  exercising  every  means  within  our 
reach  of  coming  to  a  safe  and  satisfactory  conclusion. 

With  these  feelings  I  have  addressed  myself  to  the 
consideration  of  this  case. 

It  actually  divides  itself  into  two  questions  : 

First,  whether  the  proceedings  of  the  Presbytery 
of  AuchterardeTy  founded  upon  the  act  of  the  Gene- 
ral Assembly  of  the  31st  of  May  1834,  were  legal,  or 
an  invasion  of  the  rights  of  the  pursuer  ?  And,  se- 
condly, whether  the  interlocutor  of  the  Court  of 
Session  appealed  from,  was  within  its  jurisdiction; 
and  such  as,  under  the  circumstances  of  the  case,  ought 
to  have  been  pronounced  r 

In  considering  the  first  of  these  questions,  much  of 
the  difficulty  which  has  been  felt  would,  I  think,  be 
removed,  if  any  precise  meaning  could  be  affixed  to 
certain  terms,   which   have  been   necessarily  intro- 
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18S9.       duced  into  the  argument  on  either  side.    Both  parties 

Presb  lerv  of  ^S^^^  ^^^*  ^^^  right  of  presenting  the  minister  belongs 
AucHTERAR-    to  thc  Ir}'  patron ;  and  that  the  right  of  judging  and 

of  deciding  upon  his  qualification  for  the  office  belongs 
to  the  church ;  for  such,  indeed,  is  the  substance  of 
the  legislative  enactments  upon  the  subject.  Both 
these  rights  must  be  exercised  in  the  settlement  of  the 
minister;  but  the  boundary  between  these  rights, 
what  belongs  to  the  one,  and  what  to  the  other,  is  the 
real  question  in  dispute. 

The  pursuers  allege,  that  the  right  of  presentation 
entitles  the  presentee  to  be  admitted  into  the  benefice, 
unless  the  church  shall,  upon  examination  and  trial 
of  the  presentee,  find  him  not  qualified. 

The  defenders,  on  the  other  side,  contend,  that  to 
the  church  belongs  the  right  of  deciding  upon  the 
whole  matter  of  admission,  including  every  consider- 
ation which  may  afiect  the  propriety  or  impropriety 
of  the  presentee's  becoming  minister  of  the  parish. 

What  is  the  extent  of  the  patron's  right  to  present, 
and  what  the  jurisdiction  of  the  church  in  judging 
the  qualifications  of  the  presentee,  that  is  the  real 
question — as  the  Acts  upon  the  true  construction  of 
which  the  whole  contest  ought  to  rest,  reserve  the 
right  to  the  one,  and  the  jurisdiction  to  the  other; 
which  being  so,  it  necessarily  follows  that  that,  onlyt 
can  be  a  true  construction  of  the  Acts,  and  a  proper 
definition  of  those  terms,  which  preserves  this  right 
and  this  jurisdiction  :  The  boundary  between  the  two 
must  be  so  fixed  that  the  one  must  not  be  permitted 
to  encroach  upon,  still  less  to  destroy  the  other. 

If  it  were  safe  to  refer  to  the  law  and  practice  of 
England  in  ascertaining  the  meaning  of  those  terms, 
whatever  doubt  may  exist  would  be  speedily  solved. 
It  b  the  undoubted  right  of  the  patron,  here,  to  pre- 
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sent,  and  to  insist  upon  the  admission  to  the  benefice        1830. 
of  any  qualified  person ;  and  the  jurisdiction  of  the  ^^y^y^^^j  of 
bishop  is  confined  to  deciding  upon  the  qualification,  Auchtebab- 
or  rather  disqualification,  of  the  presentee.    But  I  have     and  others 
felt  desirous  of  avoiding,  as  far  as  possible,  any  refer- 
ence to  the  law  and  practice  of  this  country,  and  to  dis- 
cuss and  decide  upon  the  law  and  practice  and  autho- 
rities of  Scotland  alone,  even  as  to  the  meaning  of  the 
terms  used ;  and  I  think  that  there  is  not  only  in  the 
statutes  themselves,  but  in  authorities  of  an  earlier 
date,  conclusive  proof  of  the  sense  in  which  these  terms 
were  understood,  from  the  earliest  periods ;  and  of  the 
meaning  which  ought  to  be  attributed  to  them  in 
putting  a  construction  upon  the  statutes. 

That  the  right  of  patronage  as  it  existed  before  the 
Reformation,  though,  no  doubt,  subject  to  the  juris- 
diction of  the  church  as  to  the  qualification  of  the  pre- 
sentee, was  not  subject  to  any  limit  or  restriction  from 
the  people  or  congregation,  has  not  been  disputed. 

In  1565,  the  General  Assembly,  in  a  message  to  the 
Queen,  expressed  their  opinions  as  to  the  meaning  of 
those  terms,  patronage  of  the  patron,  and  trial  and 
examination  by  the  church.  They  say,  "  Our  mind 
is,  not  that  her  Majesty,  or  any  other  patron,  should 
be  deprived  of  their  just  patronages ;  but  we  mean, 
whensoever  her  Majesty  or  any  other  patron  do  pre- 
sent any  person  to  a  benefice,  that  the  person  pre- 
sented should  be  tried  and  examined  by  the  judgment 
of  learned  men  of  the  church,  such  as  are  the  present 
superintendants ;  and  as  the  presentation  unto  the 
benefice  appertains  unto  the  patron,  so  the  collation 
by  law  and  reason  belongs  unto  the  church,  and  the 
church  should  not  be  defrauded  of  the  collation,  no 
more  than  the  patrons  of  their  presentation ;  for  other- 
wise, if  it  be  lawful  to  the  patrons  to  present  whom 
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they  please  without  trial  or  examination^  what  can 
abide  in  the  church  of  God  but  mere  ignorance?" 

Balfour,  who  writes  in  1566,  says,  "  Any  lay  patron, 
of  any  kirk  or  benefice  vacant,  should  present  thereto 
one  qualified  and  habil  person,  of  sufficient  literature, 
honest  in  life,  and  of  good  manners."  At  this  time, 
then,  all  the  church  asked,  as  against  the  patron,  was 
a  right  to  judge  of  the  qualification  of  the  presenteCi 
— that  is,  of  his  literature,  good  life,  and  manners. 

When,  therefore,  the  Act  of  1697,  cap.  7,  ordained 
that  the  examination  and  admission  of  ministers  should 
be  in  the  power  of  the  kirk  then  publicly  professed 
within  the  realm,  the  presentation  of  lay  patronage  was 
always  reserved  to  the  just  and  ancient  patrons ;  and 
directed  that  the  patron  should  present  one  qualified 
person,  within  six  months,  otherwise  that  the  kirii 
should  have  power  to  dispose  the  same  to  one  qualified 
person  for  the  time,  it  is  clear  that  the  presentation, 
so  secured  to  the  lay  patron,  was  to  be  subject  only  to 
tlie  trial  and  examination  of  the  church  as  to  the  qua- 
lification of  the  presentee,  that  is,  as  to  his  literature, 
life,  and  manners ;  and  that  the  appeal  given  by  that 
Act  to  the  patron,  against  the  refusal  of  the  superin- 
tendant  to  receive  and  admit  the  presentee,  applied 
only  to  what  had  been,  before,  the  subject  of  trial  and 
examination,  that  is,  his  qualification  as  to  literature, 
life,  and  manners. 

If  such  was  the  extent  of  the  right  of  patronage, 
and  such  the  limit  of  the  jurisdiction  of  the  church,  in 
the  trial  and  examination  of  the  presentee,  under  the 
statute  of  1567,  cap.  7,  there  will  not  be  much  dif- 
ficulty in  tracing  these  rights  and  duties  through  the 
subsequent  statutes. 

By  the  statute  1592,  cap.  116,  it  is  ordained,  ''  That 
all  presentations  to  benefices  be  directed  to  the  parti- 
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cular  Presbyteries,  with  full  power  to  give  collation        i839. 
thereupon,  and  to  put  order  to  all  matters  and  causes  p^^^^^  ^^^  ^^ 
ecclesiastical  within  their  bounds,  according  to  the  Acchtebar- 
discipline  of  the  kirk,  provided  tJte  aforesaid  Presby- 
teries he  hound  and  astricted  to  receive  and  admit 
whatsoever  qualified  minister  presented  by  his  Majesty 
or  laick  patrons.^' 

By  another  statute  of  the  same  year,  1692,  cap.  117, 
it  is  ordained,  that,  upon  deprivation  of  a  minister, 
the  patron  shall  present  another  qualified  to  the  kirk, 
within  six  months,  and  that,  if  he  fail  to  do  so,  the 
right  of  presentation  shall  devolve  to  the  Presbytery, 
to  the  effect  that  they  may  dispose  of  the  same,  and 
give  collation  to  such  qualified  person  as  they  shall 
think  expedient ;  provided  that,  in  case  the  Presbytery 
refuse  to  admit  any  qualified  minister  presented  to 
them  by  the  patron,  it  shall  be  lawful  for  the  patron 
to  retain  the  whole  fruits  of  the  benefice  in  his  own 
hands. 

There  is  no  allusion,  in  any  of  these  statutes,  to  any 
authority  intervening  in  the  settlement  of  a  minister, 
between  the  presentation  by  the  patron,  and  the  ad- 
mission by  the  Presbytery  of  a  qualified  person ;  which 
qualifications  were  clearly  personal,  and  of  which, 
indeed,  the  church  was  to  judge,  but  "was  bound 
and  astricted  to  receive  and  admit  any  person  pre- 
sented who  should  be  qualified." 

There  is  no  allusion,  in  any  of  these  statutes,  to  any 
election  by  the  parishioners,  or  to  any  reference  to 
them  for  approval  or  disapproval.  The  early  Reform- 
ers had  struggled  for  some  such  power,  and  in  the 
First  Book  of  Discipline, composed  in  1660,  and  there- 
fore before  the  Act  of  1667,  and  in  the  Second  Book 
of  Discipline,  composed  in  1678,  and  therefore  before 
the  two  last  Acts,  it  is  expressly  claimed ;  but  the 
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Legislature  decides  against  it,  and  secured  to  tbe 
patron  the  right  of  presenting  the  minister,  and  to 
the  church  the  power  of  rejecting  him,  but  only  upon 
the  ground  of  his  not  being  qualified.  Such  were  the 
terms  and  conditions  upon  which  the  Presbyterian 
church  government  was  established,  and  received  the 
sanction  of  the  Legislature ;  but  it  appears  that  these 
terms  and  conditions  were  unwillingly  submitted  toy 
for,  so  early  after  these  Acts  as  the  year  1696,  the 
Assembly  enacted,  and  attempted  to  establish,  that 
none  should  seek  presentation  to  beneficed  withoot 
advice  of  the  Presbytery,  and  that,  if  any  should  do 
the  contrary,  tliey  should  be  repelled.  And  this  was 
approved  and  re-enacted  by  the  Assembly  in  1638. 

When,  therefore,  the  Legislature,  notwithstanding 
this  feeling  and  these  attempts  on  the  part  of  the 
church,  declared  that  the  Presbyteries  were  bound 
and  astricted  to  receive  and  admit  whatsoever  qualified 
person  was  presented  by  the  lay  patrons,  there  can  be 
no  doubt  of  the  object  of  the  enactment,  or  of  the  con- 
struction to  be  put  upon  the  terms  used. 

The  Act  1690,  cap.  23,  which  for  a  time  destroyed 
patronage,  recognizes  the  efficacy  with  which  it  had 
been  exercised,  and  recites  that  the  power  of  present- 
ing ministers  to  vacant  churches,  of  late  exercised  by 
patrons,  had  been  greatly  abused,  and  annuls  and 
makes  void  the  said  power  theretofore  exercised  by 
any  patron  of  presenting  ministers  to  any  vacant  kirk; 
and,  to  the  effect  the  calling  and  entering  ministersi 
in  all  time  coming,  may  be  orderly  and  regularly  per- 
formed, it  enacts,  that  the  heritors  and  elders  shall 
propose  a  person  to  the  congregation,  to  be  approved 
or  disapproved  by  them :  if  they  disapprove  they  are 
to  give  their  reasons,  to  the  eft'ect  the  affair  may  be 
cognosced  by  the  Presbytery,  at  whose  judgment,  and 
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by  whose  detennination,  the  calling  and  entry  of  the       1839. 
minister  is  to  be  ordered  and  concluded.    And  it  ..  ^T^^"^  ^ 
enacts  that,  if.  application  be  not  made  by  the  elders  Aucbtbrar- 
and  heritors  to  the  Presbytery  for  the  call  and  choice    and^oSiew 
of  a  minister  within  six  months,  the  Presbytery  may 
proceed  to  provide  the  said  parish,  and  plant  a  minis- 
ter, tanquamjure  deooluto :  and  it  provides  a  certain 
compensation  to  the  patron  for  the  right  of  presenta- 
tion thereby  taken  away. 

The  Act  10  Anne^  cap.  12, 1711,  is  intituled,  "  An 
Act  to  restore  the  Patrons  to  their  ancient  rights  of 
presenting  Ministers  to  the  Churches  vacant.''  It  re- 
cites, that,  by  the  ancient  laws  and  constitution  of 
Scotland  J  the  presenting  of  ministers  to  vacant  churches 
did  of  right  belong  to  the  patrons,  until,  by  the  Act  of 
1690,  the  presentation  was  taken  from  the  patrons, 
and  given  to  the  heritors  and  elders ;  and  that  that 
way  of  calling  ministers  had  proved  inconvenient,  and 
had  occasioned  great  heats  amongst  those  who  by  that 
Act  were  authorized  to  call  ministers,  and  had  been  a 
great  hardship  upon  the  patrons.  It  then  repeals  the 
Act  of  1690,  so  far  as  it  relates  to  the  presentation  of 
ministers  by  heritors  and  others  therein  mentioned, 
and  enacts,  that  in  all  time  coming  the  right  of  all 
and  every  patron  and  patrons  to  the  presentation  of 
ministers  to  churches  and  benefices  be  restored  and 
confirmed  to  them,  any  Act  or  statute  to  the  contrary 
notwithstanding  ;  and  that  it  should  be  lawful  for  any 
person  who  had  the  right  of  patronage  of  any  church , 
to  present  a  qualified  minister,  and  that  the  Presby- 
tery shall,  and  is  hereby  obliged,  to  receive  and  admit 
such  qualified  person,  as  the  person  or  minister  pre- 
sented before  the  making  of  that  Act  ought  to  have 
been  admitted. 

Such  are  the  legislative  provisions  upon  the  subject 
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1839.       in  contest  in  this  cause.    The  right  claimed  by  the 
Pre»b/iery'of  P^rsuers,  and  the  power,  or  duty,  claimed  by  the  de- 
AucBTERAE-   fendcrs  to  belong  to  them,  must  be  regulated  by  the 
and  otben    enactments  now  in  force,  so  far  as  such   enactments 
Earl  of      support  such  rights,  or  regulate  such    powers  and 
KiMNouLL.    duties.     Other  authorities,  and  other  regulations,  may 
be  resorted  to  as  operative  in  matters  not  included  in 
these  enactments,  but  can  be  of  no  effect  as  to  any 
matters  within  them.     What,  then,  is  the  true  con- 
struction of  such  of  these  enactments  as  are  now  in 
force,  resorting  to  the  history  of  the  times  only  for  the 
purpose  of  explaining  the  expressions  used  in  those 
statutes  ?     In  my  opinion  clearly  this,  that  the  patron's 
right  to  present  was  absolute,  but  to  be  exercised  only 
in  favour  of  a  qualified  person,  of  which  the  Presby- 
tery  were  to  judge.     If  such  was  the   right  of  the 
patrons  under  their  statutable  title,  and  such  the  power 
and  duty  of  the  Presbytery,  it  is  only  necessary  to  in- 
quire, whether  the  Act  of  1 834  has,  or  has  not,  inte^ 
fered  with  their  right  ?  and,  whether  tlie  Presbyteiy, 
in  the  course  they  have  pursued,  have,  or  have  not, 
assumed  a  power  beyond  that  which  is  given  to  them 
by  the  statutes  ? 

In  making  this  inquiry,  it  must  be  assumed,  that 
the  Presbytery  were  armed  with  all  the  authority 
which  the  General  Assembly  could  give  to  them.  But 
if  the  General  Assembly  had  no  power  to  pass  the  Act 
of  1834,  or  to  authorize  the  Presbytery  to  follow  its 
directions,  the  Presbytery  can  derive  no  protection 
from  it.  The  question,  therefore,  is  one  as  to  the 
validity  and  eflicacy  of  the  Act  of  1834,  but  which 
properly  arises  between  the  patron  and  the  Presbytery. 
There  appears,  therefore,  to  be  no  ground  for  the  ob- 
jection raised,  that  the  contest  is  with  the  General 
Assembly,  wiio  are  not  represented  in  this  cause. 
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What,  then,  was  the  act  of  the  Presbytery  of  which       isSQ. 
the  patron  complains?     It  appears  from  their  pro-  presbyterjof 
ceedings,  as  printed,  that  the  presentation  was  duly  AucHXEBAa- 
made,  and  the  form  being,  as  I  understand,  the  usual     and  others 
and  old  accustomed  form,  is  not  immaterial.     The      jgaTrof 
patron   nominates  and  presents  the  minister  to  be    Kihmoull. 
minister  of  the  parish,  grants  to  him  the  glebe  and 
stipend,  requires  the  Presbytery  to  take  trial  of  his 
qualification,  literature,  life,  and  conversation;  and 
having  found  him  fit  and  qualified  for  the  function  of 
the  ministry  of  the  said  church,  to  admit  and  receive 
him  thereto,  and  give  him  his  act  of  ordination  and 
admission. 

This  form  of  presentation  appears  to  me  correctly 
to  describe  the  rights  of  the  patron,  and  the  duties  of 
the  Presbytery,  as  prescribed  by  the  statutes. 

This  presentation,  with  all  the  usual  papers,  being 
laid  before  the  Presbytery,  they  in  so  far  sustained 
the  presentation  as  to  find  themselves  prepared  to 
appoint  a  day  for  moderating  in  a  call  to  the  pre- 
sentee ;  and,  accordingly,  they  appointed  a  day  for  that 
purpose.  On  the  day  appointed,  a  call  was  produced, 
and  signed  in  the  usual  manner.  The  Presbytery 
then  gave  opportunity  for  the  male  heads  of  families, 
whose  names  stood  on  the  roll,  to  give  in  special  ob- 
jections, or  dissents,  to  the  admission  of  the  presentee. 
No  special  objections  were  given  in,  but  it  appears 
that  a  majority  of  the  heads  of  families  whose  names 
appear  on  the  roll  dissented. 

It  was  then  moved,  that  the  presentee^s  call,  being 
signed  only  by  three  persons,  was  insufficient ;  upon 
which  a  counter  motion  was  made,  that  the  Pres- 
bytery refuse  to  act  in  terms  of  the  motion,  it  being 
incompetent  in  that  stage  of  the  business ;  which  last 
motion  was  carried — ^not  an  unimportant  circum- 
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1839.  stance,  with  reference  to  the  argument  that,  in  re- 
Presb  cer  of  J^^^^S  *^®  prcsentce,  the  Presbytery  were  only  adju- 
AucBTEBAR-    dicatiug  upon  the  sufficiency  of  the  call. 

At  a  subsequent  meeting  of  the  Presbytery,  it 
was  moved  and  seconded,  that  in  conformity  with 
the  sentence  of  the  General  Assembly  of  1 835,  and 
the  Interim  Act  of  the  General  Assembly  of  1 834,  the 
Presbytery  do  now  reject  the  presentee  ;  which  the 
Presbytery  agreed  to  be  determined  in  terms  thereof. 
It  appears,  therefore,  that  there  never  was  any 
adjudication  upon  the  call,  but  that  the  Presbytery 
rejected  the  presentee,  because  a  majority  of  heads 
of  families,  whose  names  appeared  upon  the  roll,  dis- 
sented. It  is  also  clear  that  such  rejection  was  not 
in  consequence  of  any  adjudication  of  the  Presbytezy 
upon  the  qualification  of  the  presentee.  Such  ad- 
judication can  only  be  made  upon  the  trial;  but, 
according  to  the  form  adopted,  the  call  must  be  sus- 
tained before  the  trials  are  proceeded  with,  and,  by 
the  article  viii.  of  the  Act  of  1834,  the  Presbytery 
was  to  proceed  to  the  trials,  only  in  the  case  of  the 
dissents  not  being  a  majority  of  the  persons  on  the 
roll. 

Now,  if  it  was  the  right  of  the  patron,  under  the 
statutes,  to  present  a  qualified  person  ;  and  if  the 
Presbytery  was  obliged  to  receive  and  admit  such 
qualified  person,  which  are  the  words  of  the  statute 
of  Anne^  what  possible  right  could  the  Presbytery 
have  to  reject  a  person  duly  presented,  without  any 
trial  of  his  qualification,  because  a  majority  of  the 
heads  of  families  dissented  ?  There  is  no  such  restric- 
tion upon  the  right  of  patronage  and  presentation  in 
the  statute,  but,  on  the  contrary,  the  right  is  un- 
fettered and  unlimited,  except  as  to  the  person  pre- 
sented being  qualified.     Looking,  therefore,  to  the 
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Statutes  as  giving,  or  rather,  as  securing  and  defining        i839. 
the  rights  of  the  patron,  it  does  not  appear  to  me  to  pj^^bnerr'of 
be  a  matter  of  doubt  that  the  Presbytery,  in  reject-  Adchterar- 
ing  the  presentee,   has  acted  in  opposition  to   the     and  others 
provision  of  those  statutes,  and  in  violation  of  the 
rights  of  the  patron,  which  those  statutes  intended  to 
secure. 

If  the  question  had  been  as  to  the  construction  of 
those  statutes  simply,  it  does  not  appear  to  me  to  be 
possible  that  any  serious  doubt  could  have  been 
entertained;  and  it  may  therefore  be  thought  that 
1  have  unnecessarily  occupied  so  much  time  in  con- 
sidering this  part  of  the  subject.  I  have  been  in- 
duced to  do  so  from  a  conviction,  that  a  due  under- 
standing of  the  construction  of  these  statutes  must 
lead  to  an  easy  solution  of  the  several  collateral 
questions  which  have  been  fully  discussed  in  the 
several  stages  of  this  cause,  and  which  have  given 
rise  to  the  difficulties  which  have  been  thought  to 
belong  to  the  question  between  the  parties.  In  con- 
sidering these  collateral  questions,  I  have,  therefore, 
assumed,  that  according  to  the  true  construction  of 
the  statutes,  there  is  thereby  reserved  to  the  patron 
the  right  of  presenting  a  qualified  person,  and  to  the 
Presbytery  the  right  of  trying  his  qualifications, 
and  the  power  of  rejecting  him  if  found  not  to  be 
qualified. 

If  such  be  the  construction  of  the  statutes,  of  what 
purpose  can  it  be  to  consider  the  supposed  legislative 
power  of  the  General  Assembly  ?  For  it  cannot  be 
contended,  that  there  can  exist  in  the  General  As- 
sembly any  legislative  power  to  repeal,  control,  or 
interfere  with  enactments  of  the  Legislature: — so  that 
even  if  the  subject-matter  were  found  to  be  within 
the  general  legislative  power  of  the  General  Assembly, 
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1839.       it  would  be  powerless  as  to  such  subject-matter,  8o 
Pretb  terr  of  ^^  ^  ^'  ^^  regulated  by  statute.     It  would,  therefore, 

be  beyond  the  powers  of  the  Greueral  Assembly  to 
interfere  with  the  right  of  the  patron,  as  secured  by 
statute,  by  adding  to  the  powers  of  the  Presbytery. 

But  this  legislative  power  claimed  for  the  Cxeneral 
Assembly  is  confined  to  ecclesiastical  matters;  and 
it  is  insisted  that  the  matter  to  which  the  Act  of 
1834  applies  is  ecclesiastical.  Now,  although  it  is 
clear  that  if  it  were  so,  the  legislative  power  of  the 
General  Assembly  would  be  controlled  by  the  statute, 
it  is  worth  considering  whether  the  matter  in  ques- 
tion can  be  treated  as  ecclesiastical.  It  is  clear  that 
there  is  nothing  ecclesiastical  in  the  right  of  pre- 
sentation— that  is  a  purely  civil  right.  The  adjudi- 
cation upon  the  qualification  of  the  presentee  may  be 
a  matter  ecclesiastical :  but  it  is  the  right  of  pre- 
sentation, and  not  the  power  of  adjudication,  which 
is  affected  by  the  Act  of  1834 — ^not  the  power  of 
adjudication,  because  that  is  to  be  exercised  upon  the 
examination  and  trials  which,  according  to  the  pro- 
ceedings of  the  Presbytery  in  this  case,  following  the 
directions  of  the  Act  of  1834,  have  never  been  en- 
tered upon, — but  certainly  the  right  of  presentation, 
because  if  that  right  consists  in  selecting  the  minister, 
and  calling  upon  the  Presbytery  to  admit  him  if 
found  qualified,  and  for  that  purpose  to  examine  and 
try  him,  it  is  a  direct  interference  with  that  right  to 
say,  we  will  not  examine  and  try  the  minister  pre- 
sented, and,  though  qualified,  we  will  not  admit  him 
if  any  other  person  or  persons,  be  they  who  they  may, 
object  to  him.  Is  it  no  infringement  of  a  right,  to 
give  to  others  a  veto  upon  the  exercise  of  it  ? 

As  an  argument  in  favour  of  the  proposition,  that 
what  the  Presbytery  has  done  is  matter  exclusively 
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of  ecclesiastical  cognizance,  it  has  been  contended,  1839. 
that  the  ordination  of  a  minister  is  part  of  the  pro-  prelbyte^of 
ceedings  for  settling  him  in  the  parish,  and  that  the  Auchterar- 
civil  courts  can  therefore  have  no  jurisdiction  over  and  others 
any  part  of  such  proceedings.  It  is  true  that  the 
ordination,  in  general,  takes  place  upon  the  settle- 
ment of  the  minister ;  but  it  seems  quite  clear  that 
the  two  are  altogether  distinct.  The  ordaining  may, 
and  often  does,  take  place  without  any  preferment, 
as  when  a  minister  is  ordained  for  the  purpose 
of  becoming  a  missionary.  So  a  minister  may  be, 
and  often  is,  settled  in  a  parish  without  ordination, 
as  when,  having  been  ordained  and  settled  in  one 
parish,  he  is  transferred  to  and  settled  in  another. 
Indeed,  the  offices  of  ordaining  the  minister  and  of 
settling  him  in  the  parish  are  performed  by  different 
authorities.  The  first,  by  members  of  the  church 
only;  the  latter,  by  the  Presbytery  at  large.  But 
how  can  the  interlocutor  complained  of  interfere  with 
the  office  of  ordination  ?  That  takes  place  after  the 
presentee  has  been  put  upon  his  trials,  and  found 
qualified,  and  no  valid  objection  made.  The  dis- 
cretion and  duty  confided  to  those  who  are  to  confer 
orders,  remain  unaffected  by  the  taking  the  presentee 
upon  trials,  which  is  all  that  the  interlocutor  declares 
that  the  Presbytery  ought  to  have  done. 

But  this  consideration  opens  another  objection  to 
the  Act  of  1834,  as  it  enables  the  majority  dissenting 
to  interfere,  as  well  with  the  province  of  the  church 
in  ordaining  the  minister,  as  with  the  right  of  the 
patron  to  present  him.  That  the  Act  of  1834  does 
in  its  operation  interfere  with  the  right  of  presenta- 
tion is  obvious :  but  it  is  contended  that  it  does  so 
indirectly,  only,  and  merely  through  the  exercise  of 
the  ecclesiastical  power  of  adjudication  upon   the 
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18S9.       qualifications,  of  which,  it  is  said,  that  being  accept- 
PrtsbYteryof  ^^^®  *^  *^®  parishioncrs  is  one;  and  that  being  ob- 
AucHTBBiB-  jectionable  to  a  majority  of  the  heads  of  fSeunilies  is  a 
and  othen     disqualification. 

^^of  I  have  already   observed,  that  the  Presbytery  is 

KiwouLu  deprived  of  this  argument  by  the  proceedings  adopted. 
That  body  rejected  the  presentee  before  the  time  arrived 
for  adjudication  upon  his  qualifications.  But  if  it  be 
clear,  as  it  certainly  is,  that  the  qualifications  referred 
to  in  the  statutes  are  personal  qualifications,  '^  liteiar 
ture,  life,  and  manners,"  there  can  be  no  ground  for 
contending  that  the  dissent  of  the  majority  of  tiw 
heads  of  families  is  a  disqualification  within  the  mean- 
ing of  the  statutes.  It  cannot  be  so  in  substance,  and 
it  has  not  been  so  treated  in  form.  How  can  the 
dissent  of  any  person  be  a  disqualification  of  the  pre- 
sentee, more  than  the  want  of  a  previous  consent  of 
the  Presbytery,  as  attempted  in  1696?  If  the  Pres- 
byteries have  the  powers  of  imposing  this  obstruction 
to  the  exercise  of  the  right  of  presentation,  it  is  clear 
that  there  can  be  no  limit  but  their  own  will  to  the 
obstruction  which  may  be  afterwards  added.  It  can 
exist  only  at  their  discretion. — They  will  have  the 
power  of  appropriating  it  to  themselves,  or  of  giving 
it  to  others,  in  defiance  of  the  statutable  title  of  the 
patron. 

Another  ground  upon  which  the  Act  of  1834  has 
been  justified,  and  which  is  recited  in  it  as  the  foun- 
dation of  it,  is,  that  it  is  a  fundamental  law  of  the 
church  of  Scotland^  that  no  person  shall  be  intruded 
in  any  congregation  contrary  to  the  will  of  the  people; 
and  that  the  Act  is  only  an  arrangement  to  carry  that 
principle  into  effect.  Whether  that  is,  or  ever  was, 
a  law  of  the  church  of  Scotland  is  perfectly  imma- 
terial, if  the  statutes  contain  enactments  and  confer 
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rights  inconsistent  with  any  such  principle,  or  with        i839. 
the  execution  of  any  such  law.     The  absolute  right  Pretbmiy  of 
of  patronage,  subject  only  to  the  rejection  of  the  pre-  Aucutera*- 
sentee  by  the  adjudication  of  the  Presbytery  for  want 
of  qualification,  which  is  secured  by  the  statute,  is 
inconsistent  with  the  exercise  of  any  volition  by  the 
inhabitants,  however  expressed.    The  Second  Book 
of  Discipline,  cap.  12,  p.  9,  says,  "  that  the  liberty  of 
election,  so  that  none  be  intruded  upon  any  congre- 
gation by  the  Prince,  or  any  inferior  person,  without 
the  assent  of  the  people,  cannot  stand  with  patronage 
and  presentation.'*     Therefore,  the  Reformers  of  those 
days  sought  to  destroy  patronage ;  but  the  Legislature 
rejected  the  proposition,  and  confirmed  the  law  of 
patronage.     And,  now,  it  is  contended,  that  the  power 
of  rejection  does  not  interfere  with  the  civil  rights  of 
patronage  and  presentation.      But  how  stands  the 
evidence  as  to  this  being  a  fundamental  law  of  the 
church  of  Scotland  ?     It  certainly  is  unfortunate  for 
the  argument  in  support  of  this  supposed   law,  that 
the  17  th  article  of  the  Act  of  1834  is  directly  at 
variance  with  it,  as  it  gives  to  the  Presbytery,  acting 
jure  devolutOj  the  power  of  appointing  a  minister 
without  any  reference  to  the  wishes  of  the  congrega- 
tion.    I  am  now  inquiring  what  evidence  there  is 
of  the  principle  of  non-intrusion   having   been   the 
law  of  the  church.     That  it  never  was  the  law  of 
the  land  sufficiently  appears  from  the  statutes  I  have 
referred  to. 

In  the  message  of  the  General  Assembly  to  the 
Queen,  in  1565,  there  is  no  allusion  to  any  such  prin- 
ciple. The  First  Book  of  Discipline  proposed,  that  if 
upon  open  audience  the  ministers  be  found  unobjec- 
tionable in  doctrine,  life,  and  utterance,  the  congrega- 
tion are  unreasonable  if  they  reject  him,  and  that  they 
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should  be  compelled  by  the  censure  of  the  church  to 
receive  him  ;  and  this  is  not  a  violent  intrusion. 

In  1649,  when  the  church  enjoyed  the  patronage, 
they  did  not  give  to  the  congregation  the  ri^t  rf 
dissenting,  but  only  of  stating  objections^  of  which  the 
Presbytery  were  to  judge — which  was  the  principle  of 
the  Act  of  1690,  c.  23. 

No  doubt  many  attempts  have  been  made  to  destroy 
patronage,  and  to  introduce  the  principle  of  electimi 
in  various  forms  :  the  attempts  have  failed : — so  far  as 
the  principle  of  non-intrusion  is  inconsistent  with  the 
rights  of  patronage  secured  by  statute,  it  could  not  be 
the  law  of  the  church  ;  and,  in  the  instances  refened 
to,  the  principle  has  rather  been  to  admit  the  con- 
gregation to  state  objections,  than  to  give  them  an 
arbitrary  power  of  rejection. 

Connected  with  this  supposed  law  of  non-intmsioo, 
is  another  of  the  arguments  in  favour  of  the  Act  of 
1 834,  that  it  is  a  regulation  of  the  call ;  and  that  u 
the  call  is  a  matter  ecclesiastical,  the  church  alone 
had  the  power  to  regulate  it.  To  this  the  first  and 
obvious  answer  is,  that,  whether  the  provisions  of  the 
Act  of  1834  be  or  be  not  connected  with  the  call 
and  whether  the  call  be  or  be  not  part  of  the  eccl^ 
siastical  function  of  admission,  the  General  Assemblv 
had  no  right  to  make,  and  the  Presbytery  therefore 
had  no  right  to  follow,  any  regulations  inconsistent 
with  the  right  of  the  patron  as  secured  by  the  statutes. 
But  it  appears  to  me  that  tlicre  is  no  ground  for  con- 
necting these  regulations  with  the  call ;  and  that  the 
call  itself,  whatever  may  be  its  origin  or  meaning, 
cannot  be  so  used  as  to  interfere  with  the  right  of 
patronage.  The  call  is,  in  form,  merely  an  invitation 
and  request  by  the  inhabitants  subscribing  it  to  the 
presentee  to  take  upon  himself  the  spiritual  charge  of 
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the  parish,  promising  to  him  all  due  respect,  encou-       1 839. 
ragement,   and  obedience.     It  is  a  request  not  to  p,^bytery'of 
decline  the  office  to  which  he  has  been  presented.  Auchtbrae- 
It  implies  no  power  or  authority  on  those  who  sub-    and  oUien 
scribe  it.     It  does  not  profess  to  be  the  act  of  the 
inhabitants  at  large,  or  even  of  a  majority  of  them. 

The  Act  of  1834  does  not  treat  the  regulation  pre* 
scribed  for  enforcing  the  veto  as  part  of  the  call, 
although  it  directs  such  regulation  to  be  put  in  force 
at  the  time  of  moderating  in  the  call.  If  the  majority 
disapprove,  the  presentee  is  to  be  rejected,  but  without 
reference  to  the  call.  And  so  the  Presbytery  hare 
acted,  and  their  acts  have  been  approved  by  the 
Assembly ;  for  it  not  only  appears  that  the  presentee 
was  rejected  without  any  adjudication  upon  the  call, 
but,  after  it  had  been  finally  ascertained  that  a  ma- 
jority dissented, — upon  a  motion  being  made  that  the 
call  was  not  good  and  sufficient, — they  reiiised  to  act 
in  the  terms  of  the  motion,  as  being  incompetent  in 
that  stage  of  the  business ;  and  their  next  act  was  to 
reject  the  presentee  upon  the  ground  of  the  dissents, 
without  any  reference  to  the  call.  And  this  is  not 
only  admitted  to  be  so  by  the  defenders,  but  is  one  of 
the  arguments  urged  against  the  jurisdiction  of  the 
Court  of  Session,  Hie  call  being,  as  it  is  said,  a  matter 
ecclesiastical,  and  there  having  been  no  adjudication 
upon  the  call.  Under  these  circumstances,  there 
seems  to  be  no  ground  for  justifying  what  has  taken 
place  under  the  Act  of  1834,  as  a  proceeding  in  mo- 
derating in  the  call. 

But,  if  this  were  otherwise,  can  it  be  maintained 
that  the  call  can  be  used  in  such  a  manner  as  to  pre- 
judice a  right  secured  by  Act  of  Parliament ;  and 
above  all,  that  it  can  be  altered  ftom  a  form,  in 
that  respect  innocuous,  so  as  to  produce  that  effect  ? 
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Whether  the  call  be  considered  matter  ecclesiastical 
or  noty  it  must  be  subject  to  the  control  of  Parlia- 
ment, and  must  be  accommodated  to  the  provisioiis 
of  its  enactments.  If  it  existed  before  the  Act  of 
1711,  in  a  form  to  interfere  with  patronage,  it  was  so 
far  restricted  by  that  Act.  Considering,  however,  the 
arguments  which  have  been  urged  in  this  case  upon 
the  subject  of  the  call,  it  seems  necessary  to  inquire, 
in  some  degree,  as  to  its  apparent  origin  and 
nature. 

The  term  seems  first  to  occur  at  periods  when  die 
early  Reformers  were  struggling  for  the  election  of 
ministers.  The  Acts  of  1567  and  1592  negatived 
this  claim;  but  the  struggle  continued,  and  at 
different  times,  subsequently,  it  was  attended  with 
success  ;  and  in  the  Act  of  1690,  by  which  patronage 
was  for  a  time  destroyed,  the  expression,  ^'  calling 
and  entering"  ministers,  is  used, — the  calling  being 
apparently  put  in  opposition  to  presenting :  and  in 
the  Act  of  1711,  by  which  patronage  was  restored, 
there  is  no  longer  any  mention  of  "calling;"  bnt 
the  patron's  right  to  present,  and  the  Presbytery's 
duty  to  receive,  and  admit,  a  qualified  person  so  pre- 
sented, are  the  only  acts  referred  to  as  incident  to 
filling  the  vacant  churches.  The  Act  of  1649  uses 
the  term  "  call,"  in  the  same  sense  as  the  Act  of 
1690.  It  declares  the  title  of  a  minister  valid  who, 
upon  the  suit  and  calling  of  the  congregation,  after 
due  examination  of  his  literature  and  conversatiiHi, 
shall  be  admitted  by  the  Presbytery,  though  he  have 
no  presentation. 

If,  then,  the  call  was  what  the  Reformers  were 
desirous  of  substituting  for  patronage,  when  the  latter 
was  finally  established  by  the  Act  of  1711,  the  call 
could  only  be  continued  as  a  form ;  and   if,  before 
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that  time,  it  was  only  to  be  substituted  for  the  civil        I8d£^. 
right  of  patronage,  why  was  not  the  substituted  right  pr^^T^of 
to  be  of  the  same  character  as  the  original  ?  why,  if  Auchterar- 
the  patronage  was  a  civil  right,  was  the  call  to  be  a    and  odien 
matter  ecclesiastical  ?  Both  were  the  exercise  of  the      ^  ^^ 
right  of  selecting  the  individual,  and  bringing  him  to    Khhioull. 
the  4ehurch  for  examination  and  admission.     Till  the 
person  selected  was  so  presented,  or  called,  and  brought 
to  the  church,  the  ecclesiastical  jurisdiction  does  not 
appear  to  have  commenced.     It  is  true  that  many 
instances  have  been  produced  of  questions  as  to  the 
validity  of  the  call  having  been  brought  before  the 
Assembly  from  the  decisions  of  the  Presbytery,  and 
if,  in  any  of  those  cases,  the  result  had  been,  that 
the  patron  had  been  deprived  of  the  benefit  of  his 
right  of  presentation  by  a  final  judgment  of  the  As- 
sembly that  the  call  was  insufficient,  it  would,  no 
doubt,  operate  as  a  case  in  which  the  individual  patron 
had  acquiesced  in  the  jurisdiction  of  the  Assembly : 
but  if  no  such  case  can  be  produced,  and  if,  on  the 
contrary,  the   result  of  the  appeal  to  the  Assembly 
was^  either  a  settlement  by  arrangement,  or  a  deci- 
sion in  favour  of  the  patron  against  the  prior  pro- 
ceedings of  the  Presbytery,  of  which  the  case  of  Dun- 
fermline,  in  1752,  is  a  remarkable  instance,  then  the 
fact  of  no  case  upon  this  point  having  been  brought 

before  the  civil  tribunals  is  fully  explained. 

It  appears,  indeed,  that  for  many  years  after  the  Act 

of  1 711,  the  difficulties  thrown  in  the  way  of  the  patrons 
were  such,  that  their  rights  were  but  sparingly 
enforced.  But  it  is  admitted  that  in  all  the  latter 
times  the  decisions  of  the  Assembly  have  been  in 
favour  of  the  patrons,  holding  any  call  to  be  sufficient,, 
and  thereby  treating  it  as  a  mere  form.  It  is  im- 
possible too  highly  to  praise  the  good  sense  of  those 
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lariQ.       distinguished  members   of  the  church,  who,  seeii^ 

Presbytery'of  *^^*  *^^  ^^^  ^^  agaiiist  them,  avoided  ^ving  offence 

to  their  less  discreet  brethren  by  preserving  the  form 
of  the  call,  but  at  the  same  time  so  dealt  with  it  tf 
not  to  let  it  interfere  with  the  right  of  the  patron;  and 
thereby  avoided  a  collision  in  which  it  was  certain 
that  the  church  must  have  been  defeated.  • 

I  cannot,  therefore,  consider  the  proceedings  which 
have  been  produced  from  the  records  of  the  Assembly 
respecting  calls  as  of  any  weight  upon  the  present 
question.  They  cannot  be  of  any  weight,  except  when 
they  show  acquiescence  in  the  jurisdiction  by  the 
patrons  ;  for,  as  acts  ascribing  a  jurisdiction  to  the 
Assembly  itself,  they  can  only  be  classed  with  such 
proceedings  as  the  Assembly  adopted  in  1696,  and 
1638,  and  1736.  They  attempted  to  establish  rules 
as  to  patronage  in  direct  opposition  to  the  provisions 
of  existing  statutes.  And,  looking  to  the  proceedings 
of  the  Assembly  itself  down  to  the  year  1834,  they 
exhibit,  indeed,  in  the  earlier  times,  a  struggle  against 
the  right  of  the  patrons,  as  defined  by  statute,  but 
afterwards  a  gradual  acquiescence  in  those  rights,  and 
submission  to  the  law. 

The  Second  Book  of  Discipline  had  declared  the 
obvious  truth,  that  patronage  and  election  could  not 
stand  together.  An  effectual  call  is  equally  incon- 
sistent with  patronage;  and  the  church,  therefore, 
most  properly  treated  any  call  as  sufficient.  I  do  not, 
however,  think  it  necessary  to  express  any  opinion 
upon  the  origin  or  the  effect  of  the  call,  except  so  fer 
^s  the  use  made  of  it  may  interfere  with  the  rights  of 
the  patron  as  secured  by  statute.  With  such  rights, 
the  call,  in  its  original  form,  could  not  have  been 
permitted  to  interfere;  no  new  regulations,  incon- 
sistent with  those  rights,  can  be  legal,  — they  can  give 
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DO  authority  from  being  clothed  with  the  name  of  a       1 8S0. 
call,  from  which,  in  form  and   in  8ub8tance,  they  p,^bytery'of 
entirely  differ.  auchterab- 

It  has  been  suggested  by  the  highest  authority,  and  others 
that  the  Act  of  1711,  in  enacting  that  the  Presbyte-  Ewipf 
ries  shall  receive  and  admit  the  persons  presented  by  Kumouiu 
the  lay  patrons  in  the  same  manner  as  the  persons  or 
ministers  presented  before  the  making  of  this  Act 
ought  to  have  been  admitted,  intended  to  have  pre- 
served the  form  prescribed  by  the  Act  of  1690,  cap. 
23,  for  the  purpose  of  enabling  the  congregation  to 
state  objections  to  the  presentee  for  the  consideration 
of  the  Presbytery,  and  subject  to  being  overruled  by 
them.  If  that  should  be  the  right  construction  of  the 
words  in  the  statute  of  Anrief  it  would  not  affect  the 
present  question.  That  part  of  the  provisions  of  the 
Act  of  1690  would  be  consistent  with  what  has  often 
been  contended  for  as  a  proper  course,  and  what,  in 
form  at  least,  prevails  upon  ordination  in  England 
and  in  Scotland.  It  would  in  effect  only  add  to  the 
facilities  of  the  Presbytery  in  judging  of  the  qualifi- 
cations upon  the  trials ;  but  it  has  no  resemblance  to 
the  provisions  of  the  Act  of  1834,  which,  instead  of 
giving  an  opportunity  to  the  inhabitants  to  state  ob- 
jections which  the  Presbytery  may  disregard,  enables 
a  majority  by  dissenting,  without  any  reasons  stated, 
to  deprive  the  Presbytery  of  the  power  of  adjudicating 
upon  the  qualifications  of  the  presentee. 

It  is  therefore  unnecessary  to  express  any  opinion 
upon  this  point:  but  to  guard  against  misapprehension, 
I  will  only  say,  that  there  appear  to  me  to  be  difficulties 
to  be  overcome,  before  this  construction  of  the  statute  of 
1711  can  be  adopted,  of  which  I  have  not  been  able 
to  find  any  solution.  It  is  sufficient  for  the  present 
purpose  to  observe,  that  if  that  be  the  true  construc- 

3  b4 
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1830.      -tionof  the  Act  of  1711,  the  Act  of  1834  would  be 

p  esb  te    of  ^^^^^^7  ^^  invasion  of  the  right  of  the  patron.    I 

AucBTBRAR-    connot  therefore  hesitate  to  declare  my  decided  opi- 

and^othert     nion,  that  the  proceedings  of  the  Presbytery  founded 

^'  -      upon  the  Act  of  the  Assembly  of  1834  amount  to  an 

KiMivouLL.    illegal  interference  with  the  right  of  the  patron  as 

secured  by  statute ;   and  that  a  wrong  has  therdby 

been  sustained  by  the  pursuer. 

The  next  subject  for  consideration  is  the  remedy 
for  this  wrong ;  and  before  I  apply  myself  to  the  con- 
sideration of  the  objections  which  have  been  made  to 
the  proceedings  of  the  Court  of  Session  for  this  pur- 
pose, I  must  make  some  observations  upon  an  aiga- 
ment  of  a  more  general  nature,  urged  on  behalf  of 
the  defender,  which,  if  well  founded,  would  in  effect 
give  to  the  General  Assembly  a  legislative  power  un- 
controllable even  by  Parliament ;  and  would  exhibit 
a  case,  I  will  not  say  of  wrong,  as  that  would  be  a 
contradiction  in  terms,  but  of  a  serious  deprivation  of 
valuable  civil  private  rights,  without  the  possibility  of 
redress. 

It  is  argued,  that,  although  the  right  of  presenta- 
tion belongs  to  the  patron,  yet  that  everything  con- 
nected with  the  admission  of  the  minister  after  the 
presentation,  is,  by  law,  subject  to  the  jurisdiction  and 
direction  of  the  church  :  that  the  General  Assembly 
has  legislative  power  to  make  what  regulation  it  thinks 
fit  upon  that  subject ;  and  that  no  complaint  can  be 
made  of  anything  done  by  the  Presbytery,  relative  to 
the  admission  of  ministers,  but  to  the  superior  eccle- 
siastical courts ;  that  is,  ultimately,  to  the  Assembly. 
The  result  would  necessarily  be,  that  the  Assemblyy 
in  its  legislative  capacity,  might  make  laws  destruc- 
tive of  the  right  of  patronage ;  and,  having  sole  juris- 
diction over  the  execution  of  it  own  laws  by  the 
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inferior  jurisdictions,  no  means  would  exist  of  ques-  1839. 
tioning  the  legality  of  its  enactments.  This  is  but  a  Presbytery  of 
mode  of  describing  pure  despotism.  If  any  such  Auchtkra*. 
power  had  existed  in  the  church,  the  struggle  against  and  others 
patronage,  continued  through  so  many  years,  could 
not  have  been  unsuccessful.  Whatever  Parliament 
might  have  enacted,  the  General  Assembly  had  only 
to  enact  laws  of  its  own  inconsistent  with  the  enact* 
ments  of  Parliament,  and  itself  to  have  enforced  the 
execution  of  them.  It  could  not  have  failed  to  effec- 
tuate what  it  attempted  in  1596  and  1638,  by  accept- 
ing the  presentation  but  enacting  at  the  same  time  that 
the  Presbytery  should  not  proceed  to  admit  the  pres- 
entee unless  he  had  previously  received  the  consent  of 
the  Presbytery.  From  a  rejection  by  the  Presbytery 
upon  this  ground,  there  would,  according  to  the  argu- 
ment, be  no  appeal  or  means  of  redress,  but  by  appli- 
cation to  the  General  Assembly,  who,  supporting  the 
act  of  the  Presbytery  in  the  execution  of  their  own 
enactment,  would  at  once  transfer  the  right  of  patron- 
age from  the  lay  patron  to  the  Presbytery. 

However  extravagant  this  proposition  may  appear 
to  be,  it  is  necessarily  included  in  the  argument  for 
the  defenders.  If  the  Presbytery  may  refuse,  not  to 
receive,  but  to  act  upon  a  presentation,  because  a  ma- 
jority of  heads  of  families  dissent,  why  may  they  not 
do  so  because  a  majority  do  not  assent  at  a  meeting 
held  for  that  purpose — which  is  election  ;  or  because 
a  majority  of  the  Presbytery  do  not  assent, — which  is, 
in  fact,  the  usurpation  attempted  in  1596  and  1638? 
In  all  these  cases  the  violation  and  destruction  of  pri- 
vate civil  rights  would  be  effectual,  because  the  only 
remedy,  according  to  the  argument,  would  be  by 
application  to  the  authors  of  the  wrong.  Nothing  can 
be  further  from  my  wishes  than  to  treat  lightly  the 
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18S0.       opinions  which  have  been  expressed  by  any  of  the 

Presbyterrof  ^^^  leamed  and  able  Judges  who  dissented  from  the 

AucBTEAAK-  judgment  of  the  Court  of  Session,  but  it  is  impossihle 

and  otben    to  do  justice  to  the  case  without  following  out  these 

Eari  of      opinions  to  what  appear  to  me  to  be  their  ineritabk 

KmifouLu    results. 

Those  who  contend  that  there  is  no  remedy  tar 
the  wrong  which  has  been  committed  in  any  existing 
law,  suggest  that  redress  can  be  obtained  only  by  ^ 
plication  to  Parliament.  But  if  the  right  be  already 
established  by  statute,  and  if  the  wrong  consist  in  a 
violation  of  the  right  so  resting  upon  the  authority  of 
Parliament,  it  is  not  easy  to  conceive  in  what  manner 
Parliament  may  be  able  hereafter,  with  more  suooeM^ 
to  secure  the  objects  of  its  enactments :  certainly  not 
without  a  more  direct  and  important  interference 
with  the  powers,  legislative  and  judicial,  claimed  by 
the  Assembly,  than  the  judgment  of  the  Court  of  Seh 
sion  can  be  supposed  to  effect. 

It  is  said, however,  that  the  legislative  power  claimed 
for  the  Assembly  has,  itself,  the  authority  of  Parlia- 
ment as  its  foundation  ;  because  the  statute  of  1667, 
cap.  7,  after  giving  to  the  patron,  who  presents  a  per 
son  qualified  to  his  understanding  to  the  superintend- 
ent of  the  kirk,  an  appeal  to  the  superintendent  of 
the  province,  and  from  him  to  the  General  Assembly, 
if  the  person  presented  be  not  received  and  admitted, 
declares  that  the  cause,  having  been  decided  by  the 
Court  of  Assembly,  shall  take  end  as  they  decern  and 
declare.  That  which  is  the  subject-matter  of  appeal, 
is  to  take  end  by  the  decision  of  the  General  Assembly. 
What  that  subject-matter  is,  appears  from  the  earlier 
parts  of  the  statute,  namely,  the  examination  of  Uie 
person  presented  as  qualified  according  to  the  under- 
standing of  the  patron.     As  to  his  qualification  and 
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his  subsequent  admission, — a  duty  to  be  performed       1B39. 
after  taking  the  presentee  upon  his  trials,  and  which  Pmbytery  of 
can  have  no  reference  to  a  rejection  of  him,  not  for  ^^^^^^^^' 
want  of  any  qualification,  but  by  the  dissent  of  an     ^PdotbcHrs 
authority  interposed  to  the  prejudice  of  the  palxonage, 
which  it  was  the  object  of  that  Act  to  protect,— it  is 
not  disputed,  that,  as  to  matter  of  qualification,  which 
is  submitted  to  the  decision  of  the  church,  the  judg- 
ment of  the  Assembly  upon  appeal  is  final. 

It  has  also  been  suggested,  that  the  provisions  in  the 
Act  of  1592,  that  the  Presbytery  are  to  put  order  to 
all  matters  and  causes  ecclesiastical,  according  to  the 
discipline  of  the  kirk,  amounts  to  a  direct  committal 
of  all  ecclesiastical  affairs,  and,  amongst  those,  every- 
thing connected  with  the  admission  and  collation  of 
ministers,  to  the  exclusive  jurisdiction  of  the  church 
courts.  But  in  this  suggestion  the  proviso  which 
immediately  follows  is  overlooked,  which  provides 
that  the  aforesaid  Presbyteries  be  bound  and  astricted 
to  receive  and  admit  whatsomever  qualified  minister 
presented  by  his  Majesty  or  laick  patrons ;  by  which 
it  is  clear  that  the  presentation  was  not  a  matter  eccle- 
siastical, as  to  which  the  Presbytery  were  to  put  order, 
but  that  they  were  to  be  bound  to  receive  and  admit 
a  qualified  person  presented  to  them,  whatever  order 
they  might  put  to  any  matters  or  causes  ecclesiastical. 
This  Act,  so  far  from  authorizing  the  Presbytery  to 
make  regulations  interfering  with  the  right  of  patron- 
age, prohibits  them  from  so  doing. 

It  was  urged  that  many  acts  of  the  church  have 
been  acquiesced  in,  in  regulating  the  qualifications  of 
ministers  as  to  education,  knowledge,  and  other  mat- 
ters ;  and  this  is  true.  But  all  these  concern  the  per- 
sonal  qualifications  of  the  presentee,  to  be  judged  of 
by  the  Presbytery  upon  the  trials,  leaving  the  right 
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18S9.       of  presenting  a  qualified  person  untouched.     The  sta- 

Pmbvteiy  of  *^*^  S^^^  *^  *^^  patron  the  right  of  presentation,  and 
Auchterarf   to  the  church  the  power  and  duty  of  adjudicating 

upon  the  qualification  of  the  presentee.  The  Act  of 
1834  introduces  a  new  authority  which  destroys  botL 
The  dissenting  majority  defeats  the  presentation  of  the 
patron,  and  prevents  the  adjudication  of  the  Presbyteiy. 
If,  then,  the  civil  right  of  presentation  has  been  in- 
vaded by  the  proceedings  of  the  Presbytery,  founded 
upon  the  Act  of  1834  ;  and  if  the  statutes  have  not 
deprived  the  civil  courts  of  the  ordinary  power  of 
giving  redress  for  invasion  of  civil  rights,  it  will  re- 
quire strong  authority  to  show  that  the  Court  of  Ses- 
sion has  not  jurisdiction  to  take  cognizance  of  this 
complaint,  which  is  this :  That  the  patron,  having  by 
law  and  statute  a  right  to  present  a  qualified  person 
to  the  Presbytery,  who  are  by  statute  bound  to  receive 
and  admit  him,  unless  found  upon  examination  hj 
them  not  to  be  qualified,  the  Presbytery  have  refused 
to  receive  and  admit  him,  without  any  examination  or 
adjudication  as  to  his  qualifications ;  that  is,  they  have 
refused,  without  any  justifiable  reason,  to  give  efiiect 
to  the  presentation. 

Now  I  understand  it  to  be  admitted,  that,  if  the 
Presbytery  were  simply  to  refuse  to  receive  or  to  act 
upon  a  presentation,  or  if  they  were  proceeding  to 
present  themselves,  jure  devoluto^  before  the  proper 
time  had  arrived,  the  Court  of  Session  would  have 
jurisdiction  to  interfere.  In  all  these  cases  there  is 
the  same  injury  inflicted  by  the  same  act,  namely,  the 
refusal  to  give  effect  to  the  presentation,  and  the  cases 
only  differ  as  to  the  grounds  of  the  refusal ;  but  as  the 
grounds  of  refusal  are  in  all  assumed  to  be  untenable, 
it  seems  extraordinary  that  there  should  be  jurisdic- 
tion in  some  of  the  cases,  and  not  in  all. 
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tracted  struggles  are  considered  between  the  patron  Prtsbyiery  of 
and  the  church,  that  so  few  cases  are  to  be  found  in  Auchterar- 
which  the  interposition  of  the  Court  of  Session  has 
been  applied  for ;  but  such  cases  as'  have  been  pro- 
duced appear  to  me  very  decisive  upon  the  question 
of  jurisdiction. 

In  the  Atichtermuchty  case,  in  1733,  the  Presby- 
tery had  rejected  a  person  presented  by  a  lawful 
patron,  without  examination,  and  were  proceeding  to 
admit  another.  This  was  affirmed  upon  appeal  to  the 
Assembly.  The  rejected  presentee  applied  to  the 
Court  of  Session,  by  advocation,  that  the  settlement 
might  be  stopped  until  the  right  was  decided.  The 
Court  sisted  the  proceedings.  But  the  Presbytery 
having  proceeded,  a  petition  and  complaint  was  pre- 
sented against  them,  when  certain  of  their  number 
appeared  at  the  bar,  and  apologized.  The  Presbytery 
admitted  the  person  not  presented,  and  the  cause 
having  proceeded,  an  interlocutor  was  pronounced, 
finding,  that  the  Presbytery  refusing  a  presentation 
duly  tendered  in  favour  of  a  qualified  minister,  against 
whom  there  lies  no  legal  objection,  and  admitting 
another  person,  the  patron  has  a  right  to  retain  the 
stipend ;  and  therefore  finding  the  reasons  of  suspen- 
sion relevant. 

Many  of  the  arguments  urged  in  this  case  were 
used  in  that ;  but  the  result  was,  that  before  the  wrong 
minister  was  admitted,  the  Court  of  Session  acted 
against  the  Presbytery  by  sisting  their  proceedings ; 
but  after  he  was  admitted,  the  remedy  applied  was 
necessarily  confined  to  the  stipend.  Under  both  cir- 
cumstances, the  Court  exercised  its  jurisdiction. 

In  the  case  of  Dw/we,  in  1749,  the  Presbytery,  dis- 
puting the  patron's  title,  rejected  his  presentee,  with- 
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1839.  out  any  adjudication  upon  his  qualification.  The 
Presbytery  of  patron  insisted  in  a  process  of  declarator  against  the 

Presbytery,  in  the  Court  of  Session,  which  by  its  in- 
terlocutor declared  that  the  pursuer  had  a  sufficient 
right  to  present,  and  that  the  right  had  not  fallen  to 
the  Presbytery  tamquam  jure  devoluto.  This  inter- 
locutor was  reversed  in  this  House,  but  for  want  of 
parties  only,  and  in  terms,  without  any  judgmoit 
upon  the  merits.  It  is  said  that  the  Court  refused 
to  interfere  to  prevent  the  Presbytery  settling  any 
other  person,  because  that  was  interfering  with  the 
power  of  ordination  and  the  internal  policy  of  the 
church,  with  which  the  Lords  thought  they  had  no- 
thing to  do.  Whether  this  be  correct  seems  doubtful ; 
but  the  case  is  at  all  events  an  instance  of  the  authority 
of  the  Court  of  Session  establishing  in  a  process  of  de- 
clarator the  right  of  the  patron  to  present  as  against 
the  Presbytery. 

In  the  case  of  Culross  the  Presbytery  rejected  the 
patron's  presentee,  disputing  his  title,  and  settled 
another  minister.  The  patron  instituted  proceedings 
for  the  stipend,  and  succeeded,  but  the  church  being 
full,  the  Presbytery  were  not  made  parties ;  so  that 
this  case  does  not  bear  much  upon  the  present. 

In  the  case  of  Lanark^  in  1752,  the  Court  of  Session, 
finding  that  the  Presbytery  had  admitted  the  wrong 
person,  adjudged  the  stipend  to  the  patron  of  the 
rejected  presentee.  In  that  case  also  the  Presbytery 
were  not  parties. 

But  in  both  the  Kiltarlity  cases  the  Presbytery 
were  parties.  The  first  was  a  case  of  suspension  and 
interdict  at  the  instance  of  certain  parishioners  to 
prohibit  the  settlement  of  a  presentee.  Two  grounds 
of  defence  were  pleaded : — First,  that  it  was  incom- 
petent by  suspension  and  interdict  to  interfere  with 


GASES  IN  THE  HOUSE  OF  LORDS. 


761 


1839. 


the  proceedings  of  the  Presbytery  in  the  settlement  of 
a  minister ; — and,  secondly,  that  the  plaintiff  had  no  Presbnery  of 
title  to  pursue.  The  Court  repelled  the  objection  to  the  Aucuterae- 
competency,  as  the  question  regarded  the  civil  right  of  and  othen 
patronage,  but  decided  in  favour  of  the  second  defence.        -g^^  ^f 

In  the  second  case  of  Kiltarlity^  the  Presbjrtery  KihtoulI. 
having  sustained  a  presentation,  was  held  to  be  barred 
from  objecting  to  it,  and  refusing  to  proceed  to  settle 
the  presentee.  This  case  also  affords  an  answer  to  an 
argument  much  urged  on  behalf  of  the  Presbytery — 
that,  as  they  had  received  the  presentation,  all  that 
remained  was  purely  ecclesiastical ;  whereas,  it  ap« 
pears  from  their  proceedings  that  they  avoided  sus- 
taining the  presentation ;  they  only  in  so  far  sustained 
it  as  to  find  themselves  competent  to  appoint  a  day 
for  moderating  in  the  call.  If  they  had  susteined  the 
presentation,  they  would,  according  to  the  second 
Kiltarlity  case,  have  been  barred  from  refusing  to 
proceed  to  settle  the  presentee.  There  has,  therefore, 
been  a  refusal  to  sustain  the  presentation ;  which 
brings  this  case  precisely  within  the  others  referred 
to,  in  which  the  Presbyteries  have  been  parties. 

In  the  case  of  Lard  DundM  V.  The  Presbytery  of 
Zetla/ndy  and  Grey,  the  Presbytery  rejected  a  pre- 
sentation of  the  presentee  of  the  patron,  and  settled 
another  minister.  The  Court  decided  in  the  terms 
of  the  declaratory  conclusions,  which  were,  that  the 
Presbytery,  which  had  illegally  rejected  the  presenta- 
tion, should  give  due  obedience  to  it  according  to  the 
rules  of  the  church. 

Then  come  cases  of  The  Presbytery  of  Falkirk  v. 
Lord  Callander  (8th  December  1690),  The  Presbytery 
of  Ayr  V.  Lord  Dundonald^  The  Presbytery  of  Paisley 
V.  Erskine^  and  The  Presbytery  of  Strathbogie  v.  Sir 
WiUiam  Forbes ;  thede  were  all  actions  brought  by 
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and  others  It  is  admitted,  that  if  the  Presbytery  assumes  the 
Eari'of  •/^  devolutuTHy  when  the  patron  thinks  it  has  not 
KiasouLu  fallen,  he  has  a  remedy  in  the  civil  courts ;  and  that 
in  all  cases  of  disputed  patronage  and  of  stipend,  the 
Court  has  jurisdiction.  From  these  authorities,  itu 
clear  that  the  Court  of  Session  has  jurisdiction  to 
adjudicate  upon  the  right  of  patronage,  and  to  correct 
any  infringement  of  it,  as  against  another  claimii^ 
adversely,  and  against  the  Presbytery,  whether  claim- 
ing adversely,  jure  devoluto,  or  simply  rejecting^ 
without  cause,  the  presentee  of  the  patron ;  as  in  the 
cases  of  Atichtermuchty,  of  Dunse,  of  Kiltarlityj  and 
Zetland,  and  the  other  cases  referred  to. 

It  is  admitted  that  the  Court  has  jurisdiction  as  to 
the  stipend,  after  the  admission  of  a  minister  by  wrong. 
It  would  be  strange  if  the  jurisdiction  could  be  exer- 
cised  only  after  the  evil  had  been  completed,  when  the 
Court  has  jurisdiction  to  prevent  it: — that  it  has 
jurisdiction  when  a  wrong  minister  is  admitted,  bat 
not  when  a  right  minister  is  rejected. 

It  appears  to  me  for  these  reasons,  that,  in  this  case, 
a  civil  right  has  been  violated  by  the  Presbytery,  and 
that  the  Court  has  jurisdiction  to  take  cognizance  of 
the  injury  committed.  It  remains  to  be  considered 
whether  there  be  anything  objectionable  in  the  form 
of  the  proceedings,  or  in  the  interlocutor  appealed 
from. 

It  was  much  relied  upon  in  the  Court  below,  but 
not  so  much  insisted  upon  here,  that  the  Act  of  1834 
had  not  been  properly  put  in  issue  by  the  pursuer. 

The  summons  states,  and  complains  of  that  which 
is  the  real  grievance  to  the  plaintiff,  that  which  con- 
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stitutes  the  injury  to  his  right  of  patronage,  namely,        1839. 
that  the  Presbytery  rejected  his   presentee  without  Pre»byieryof 
trial,  or  taking  cognizance  of  his  qualification^^,  and  Auchterab- 
expressly  on  •  the  ground  of  the  veto  of  the  parish-     and  others 
ioners.  Eariof 

The  Act  of  1834  constitutes  no  part  of  the  pur-  Kimkoull. 
suer's  case,  and  cannot  justify  the  proceedings  of  the 
Presbytery  according  to  the  case  made  in  the  sum- 
mons ;  and  if  by  law  it  does  justify  their  proceedings, 
it  is  properly  left  to  be  brought  forward  by  the  de- 
fenders who  rely  upon  it.  As  consequential  upon  the 
case  so  stated,  the  summons  praj^s  a  declaration  of 
the  plaintiflTs  right,  and  of  the  wrong  which  he 
alleges  has  been  done  to  it,  and  certain  specific  relief 
as  a  remedy  or  compensation  for  such  alleged  wrong. 
It  is  not  disputed  that  it  is  competent  for  the  Court, 
upon  a  summons  having  petitory  conclusions,  to  con- 
fine its  interlocutor  to  a  declaration  of  right.  That 
is  what  the  interlocutor  appealed  from  has  done. 
The  cases  prove  that,  where  the  Presbytery  has  ille- 
gally rejected  a  presentee,  the  Court  of  Session  exer- 
cises jurisdiction  against  the  Presbytery.  What  re- 
lief may  ultimately  be  administered  to  the  patron  in 
that,  or  in  any  other  suit,  is  not,  now,  the  subject  for 
consideration.  If  the  Court  has  jurisdiction  over  the 
subject-matter,  and  over  the  parties  defenders,  it  is 
clearly  according  to  its  practice  to  declare  by  its 
interlocutor  the  right  of  the  pursuer,  without  proceed- 
ing to  administer  any  remedy  for  the  wrong  it  has 
sustained. 

The  result  of  the  anxious  consideration  I  have 
given  to  this  case  is  the  conviction :  that  the  Pres- 
bytery, in  the  course  it  has  pursued,  has  violated, 
and  done  wrong  and  injury  to  the  patron's  right  of 
presentation:    that   the  Court  of  Session  has  juris- 

VOL.  VI.  3  c 


764 


CASES  IN  THE  HOUSE  OF  LOKDS. 


AUCHTEkAR- 
DER 

and  othere 

V. 

Earl  of 

KiNIIOl/LL. 


1 839.       diction  to  take  cognizance  of  that  wrong :  and,  that,  in 
Presb  "terv'of  '^^  intcrlocutor  which  has  been  pronounced,  there  is 

no  departure  from  the  ordinary  mode  of  exercifflug 
the  jurisdiction,  of  which  the  defenders  are  entitled 
to  complain. 

In  forming  the  opinions  I  have  now  expressed, 
I  have  confined  myself  to  the  questions  of  law  which 
arise  upon  the  pleadings  between  the  parties.  Such 
is  the  duty  which  I  felt  I  had  to  perform  as  one  of 
the  Judges  of  this,  the  highest  tribunal  in  the  country. 
I  have  in  doing  this  had  no  regard  to  the  feelings 
which  this  controversy  has  excited  in  Scotland^  and 
I  have  not  permitted  myself  to  consider  the  conse- 
quences which  may  follow  from  the  judgment  of  this 
House,  on  whichever  side  it  may  be  given.  But 
having  now  discharged  the  duty  of  delivering  my 
opinion  upon  the  matter  in  contest,  I  may,  before 
I  conclude,  be  permitted  to  express  the  high  respect 
I  have  always  felt  for  the  clergy  of  Scotland.  Much 
as  has  been  said  in  their  praise,  I  am  satisfied  they 
deserve  it  all ;  and  that  their  parochial  duties  are  in 
general  performed  in  a  manner  the  most  exemplary 
and  beneficial  for  the  inhabitants. 

If  there  be  any  feeling  in  the  church  still  remain- 
ing, that  the  exercise  of  private  patronage  is  detri- 
mental to  the  well-being  of  the  establishment,  and 
that  it  tends  to  diminish  its  usefulness  to  the  people, 
let  it  be  remembered,  that  the  high  character  the 
clergy  have  attained,  and  the  beneficial  influence  the 
church  has  exercised,  have  arisen,  or  at  least  been 
matured,  under  a  system  of  lay  patronage. 

If  your  Lordships  shall  concur  in  the  opinions  I 
have  expressed,  and  by  your  decision  inform  the 
clergy  of  Scotland  what  the  law  really  is,  I  cannot 
doubt  but  that  they  will,  by  their  conduct  and  ex- 
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ample,  inculcate  the  sacred  principle  of  obedience  to        183Q. 
the  law, — of  respect  for  the  rights  and  interests  of  Pr^^bnerTof 
others,— and  of  the  sacrifice  of  private  feelings  to  the  Aucqterar. 
performance  of  a  public  duty.  and  others 

I  move  your  Lordships  that  the  interlocutor  ap-       Eariof 
pealed  from  be  confirmed.  Kimkoull. 


Lord  Brougham : — In  again  calling  your  Lordships' 
attention  to  this  case,  I  have  only  to  state  the  great 
satisfaction  which  I  feel  in  finding  that  my  noble  and 
learned  friend's  view  of  the  subject,  and  the  grounds 
of  his  opinion — an  opinion  which  we  have  separately 
come  to  together — are  precisely  the  same  which  had 
presented  themselves  to  my  mind,  after  the  anxious 
attention  that  I  bestowed  upon  the  case.  But  I  should 
not  have  troubled  your  Lordships  with  one  word  at 
present,  except  from  the  circumstance  of  my  not 
having  taken  the  precaution,  which  my  learned  friend 
has  most  properly  done,  of  committing  to  writing  my 
argument  in  giving  judgment.  The  reason  is,  not 
that  I  have  at  all  altered  my  opinion  of  the  great 
expediency,  and  in  important  cases  almost  the  neces- 
sity, of  pursuing  this  course,  which  my  learned  friend 
observes  I  always  did  while  1  filled  the  situation 
which  he  now  much  more  worthily  fills  in  the  Court 
of  Chancery,  and  which  I  have  done  also  here,  and 
at  the  Privy  Council.  My  opinion  is  precisely  the 
same  as  it  always  was  of  the  expediency  of  pursuing 
that  course :  my  only  reason  for  deviating  from  it  in 
the  present  case  is,  that  I  had  not  time ;  and  there- 
fore, in  the  choice  of  difficulties,  I  thought  it  better  to 
state  my  opinion  without  writing,  than  to  delay  the 
judgment  so  long  as  would  have  been  necessary  to 
enable  me  to  commit  it  to  writing.  My  Lords,  had 
I  done  so,   I  undoubtedly  should  not  have  omitted 
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153'?.       a  part  of  the  subject  to  which  my  noble  and  learned 
p  *^      ^  firieDcl  has  ven*  properly  directed  your  attention  in 
AccHTC£AE-    the  close  of  his  jiidjrnient ;  that  is,  to  the  question  of 
aodocbers     pleading.     It  is  fit  that  I  should  now  say,   that  that 
•j-  had  not  escaped  me,  though  it  did  escape  me  yester- 

KixAocLL.  day.  I  quite  agree  with  my  noble  and  learned  friend, 
that  the  pleading  is  correct  in  this  case,  and  that  it 
was  not  at  all  necessary  to  plead  the  Act  of  1834  of 
the  General  Assembly.  The  argument  which  would 
maintain  the  necessity  of  pleading  the  Act  of  the  Ge- 
neral Assembly, — at  least  if  there  is  any  similarity  in 
the  rules  of  pleading  in  Scotland  to  our  rules, — would 
be  a  complete  abandonment  of  the  legislative  power  of 
the  General  Assembly :  for  if  they  had  any  power  to 
make  laws,  notliing  like  good  pleading  would  require 
the  pleading  of  those  upon  the  record.  But  however, 
upon  another  ground,  I  agree  that  it  is  not  at  all 
necessary.  I  equally  agree  that  the  judgment  of  the 
Court  below  upon  the  declaraton'  part  is  right. 

The  following  judgment  was  pronounced  :  — 

It  is  ordered  and  adjudixed  by  the  Lords  Spiritual 
and  Temporal  in  Parliament  assembled,  that  the  said 
petition  and  a])peal  be,  and  is  hereby  dismissed  this 
House  ;  and  that  the  said  interlocutor  therein  com- 
plained of,  be,  and  the  same  is,  hereby  affirmed. 


CASES  IN  THE  HOUSE  OF  LORDS. 


757 


IN  COMMITTEE  OF  PRIVILEGES. 
The  Braye  Peerage. 

On  the  consideration  of  a  claim  to  an  ancient  barony,  which 
has  been  long  in  abeyance,  if  the  claimant  proves  that  his 
ancestor  sat  as  a  peer  in  Parliament,  and  no  patent  or 
charter  of  creation  can  be  discovered,  it  is  now  the  estab- 
lished rule  to  hold  that  the  barony  was  created  by  writ  of 
summons  and  sitting,  although  the  original  writ  of  sum- 
mons, or  enrolment  of  it,  is  not  produced. 

A  claimant  of  a  barony  as  coheir  is  required  not  only  to  give 
notice  to  the  other  coheirs,  but  also  to  give  prima  facie 
proofs  of  the  pedigree  of  such  of  them  as  decline  to  claim 
the  barony,  to  enable  the  House  to  make  a  satisfactory  report 
to  the  Crown  {infra,  pp.  77tt  and  781). 

The  proper  course  for  a  coheir  claiming  a  peerage  in  abeyance, 
is  to  petition  the  Crown  to  terminate  the  abeyance  in  his 
favour;  but  if  he  does  not  claim  the  dignity,  and  it  appears 
from  the  case  of  a  claimant  that  he  has  an  interest,  the 
House  will,  on  his  petition,  allow  him  to  appear  before  the 
Committee  of  Privileges,  and  present  a  case  to  protect  his 
interest  in  the  peemge  {infra,  p.  7«9). 

The  minutes  of  evidence  and  proceedings  before  the  Com- 
mittee of  Privileges  in  one  case,  are  not  necessarily  receiv- 
able as  evidence  in  another  case  (infra,  p,  766). 

One  of  the  coheirs  to  a  barony  in  abeyance  was  attainted  of 
treason,  and  his  heir  and  descendants  were  restored  in  blood 
by  Act  of  Parliament :  Held,  that  it  is  competent  to  the 
Crown  to  terminate  the  abeyance  in  favour  of  the  heir  of  the 
person  so  attainted,  or  of  the  heir  of  any  of  the  other  coheirs. 
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Sarah  OTWAY  cave,  of  Stanford  Hall,  in 
the  county  of  Leicester ^  widow,  presented  her  petition 
to  the  King,  in  November  1835,  praying  his  Majesty 
to  determine  in  her  favour  the  abeyance  of  the  barony 
of  Braye,  by  his  Majesty's  letters  patent,  or  in  such 
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other  manner  as  to  his  Majesty  might  seem  prop 
The  petition  stated,  among  other  things,  that  I 
Edmund  Braye,  of  Braye,  in  the  county  of  Bedfo 
knight,  was  summoned  to  Parliament  as  a  Baron 
thf>  realm,  by  writ,  in  the  2l3t  year  of  the  reign 
King  Henry  8  (1529),  and  sat  in  Parliament  in  pi 
suance  of  such  writ,  whereby  he  acquired  the  dign 
of  Baron  to  him  and  the  heirs  of  his  body;  that 
married  Jane,  the  daughter  of  Sir  Richard  ffailit 
well,  and  died  in  the  Slst  Henry  8  (1639),  leavi 
issue  by  his  said  wife,  one  son,  John  Braye,  and  i 
daughters,  viz.  Anne,  Elizabeth,  Frideswide,  Ma. 
Dorothy,  and  Frances ;  and  that  he  was  succeeded 
his  only  son,  the  said  John,  second  Baron  Braye,  -f 
was  repeatedly  summoned  to,  and  sat  in  Parliame 
as  a  Baron  of  the  realm,  in  the  reigns  of  King  Hewr^ 
King  Edward  6,  and  Queen  Mary,  and  died  in  i 
6th  oi  Philip  and  Afar^  (1657),  without  issue,  leavi 
his  said  six  sisters  his  coheirs,  between  whom  or  whi 
descendants  and  representatives  the  aforesaid  baro 
fell  into  abeyance;  in  which  state  it  still  continm 
and  was,  consequently,  at  his  Majesty's  disposal. 

The  petitioner  claimed  the  dignity  as  sole  heir 
of  the  body  of  the  said  Elizabeth,  second  daughter 
Edmund  Lord  Braye,  and  coheir  of  John,  last  L< 
Braye.  She  married  Sir  Ralph  Vemey,  of  Pend 
and  Middle  Clayton,  in  the  county  of  Buckinghi 
knight,  and  had  issue  by  him,  seven  sons  and  t 
daughters.  The  petitioner  traced  her  descent  throu 
three  generations  of  the  family  of  Verney,  down 
Sir  John  Verney,  baronet,  who,  in  the  reign 
Queen  Ann^,  was  created  Viscount  Fermanagh,  a 
Baron  Verney  of  BelturbH,  in  the  kingdom  of  1 
land,  to  hold  to  him  and  the  heirs  male  of  his  bo< 
He  died  in  the  year  1717,  leaving  one  son  and  thi 
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daughters,  and  was  succeeded  by  his  son  and  heir,        1839. 
Ralph  Vemey,  who  in  the  reign  of  King  George  2       BaAYE 
was  created  Earl  Vemey^  in  the  kingdom  of  Ireland,      Peerage, 
with  remainder  to  the  heirs  male  of  his  body.     He 
died  in  1752,  leaving  a  son  and  two  daughters  surviv- 
ing, and  was  succeeded  by  Ralph,  his  second  son  and 
heir  (his  first  son  having  died  in  his  father's  lifetime, 
leaving  a  daughter,  an  only  child,  who  died  without 
issue  in  1810).     The  last-mentioned  Ralph  died  in 
1791,  without  issue ;  and  his  two  sisters  having  pre- 
viously died  without  issue,  all  the  said  honours,  and 
also  the  baronetcy  of  Vemey,  became  extinct. 

The  petition,  after  stating  that  the  eldest  daughter 
of  the  said  John,  first  Viscount  Fermanagh,  died 
unmarried,  and  that  all  the  children  of  his  second 
daughter,  wife  of  Colonel  Lovett,  also  died  unmarried, 
further  stated  that  the  Honourable  Margaret  Vemey, 
the  third  and  youngest  daughter,  married  Sir  Thomas 
Cave,  of  Stanford  Hall,  in  the  county  of  Leicester,  the 
third  baronet  of  that  name,  and  died  the  17th  of  May 
1774,  having  had  issue  two  sons  and  two  daughters; 
that  Sir  Verney  Cave,  her  eldest  son,  died  in  1734, 
unmarried;  that  Sir  Thomas  Cave,  her  second  son, 
died  in  1778,  leaving  issue  Sir  Thomas  Cave,  who  died 
in  1780,  leaving  issue  one  son  and  one  daughter,  viz. 
Sir  Thomas  Cave,  who  died  without  issue,  and  Sarah 
Cave,  the  petitioner,  widow  of  Henry  Otway,  esquire, 
of  Castle  Otway,  in  Ireland,  and  to  whom  and  her 
issue  royal  licence  was  granted  in  1818  to  assume  and 
use  the  surname  of  Cave,  in  addition  to  Otway. 

With  respect  to  the  descendants  of  the  other  sisters 
and  coheirs  of  John,  last  Lord  Braye,  the  petition 
stated  that  Sir  William  Boothby,  of  Ashbourne  Hall, 
in  the  county  oi  Derby,  baronet,  was  heir  (a)  ofAnne^ 

(a)  This  was  a  mistake,  as  will  appear  injra,  p.  770. 
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it>,       t?ie  oldest  sister,  whose  grandson   and    heir,  iSTmry 
T  L/:»nJ  Cobham.  was  attainted  of  hicrh  treason  in  the 

?«n:i*.      v»rar  1606.  which  attainder  had  never  been  reversed, 
and    therefore  that    the   representation    of   the  said 
eldest  coheir  of  the  barony  of  Braye  \%as  vested  in 
the  Crown  :    that  Sir  Percical  Hart  Dyke,  of  LJir 
Unystone  C'itstle,  in  the  county  of  Kent^   was  heir  of 
Fr'ideswide  the  third  sister:  that  the  Duke  oi Bedford 
was  heir  of  Dorothy^  the  fifth  sister :  that  Sir  FroMOi 
Vincent,  baronet,  was  heir  of  Frances,  the  sixth  and 
youngest  sister :    and  that  Mary,  the   fourth  sister, 
niarriud    Sir  Robert   PickhanK  of  Billesden,    in  tbe 
county  of  Buckingham,  knight,  whose  descendants,  if 
any,  were  unknown  to  the  petitioner,  her  efforts  to 
trace  that  brancli  of  the  familv  havingr  been  fruitless. 
The    petition    was   referred    by    the    King   to  the 
Attorney-general     Sir  ./.  Campbell),  who,  in   his  re- 
port thereon  to  his  Majosty,  stated   that  there  was 
stronjr  evideuce  to  show  tliut  the  petitioner  was  the 
s<.»le    lit-irL'Ss    uf  tlie   bodv  of  Elizabeth^    the    secood 
dauglittT  of  KdmnuiL  first  Lor  J  Braye^  and  sister  and 
coliL'ir  of  Juhn.  thu   sccoiul   and  last   Lord   Braye; 
that  from   pedigrees  exhibited  to  hiin   by   the  peti- 
tioner's agent,  it  appeared  tliat  the  other  coheirs  of 
the  l>aroiiy  were  tlie  four  persons  above  named,  being 
tlie  respective  lieirs  of  the  first,  ihirl,  fifth,  and  sixth 
daughters:  that  tlie  said  agent  was  unable  to  trace 
tlie  desceudeuts,  if  anv,  of  Mani,  the  fourth  daujrhttT; 
and  that  the  attainder  of  Ilcfirv.  Lord  Cobham^  the 
trrarjhon   and  heir  of  Anni\  tiie    first  dauffhter,  as 
stated  ill  the  jietition,  had  never  been  reversed.     The 
report  conehuled  thus :  *'  But  from  the  obscurity  re- 
specting the  creatitm  of  the  Braye  Peerage,  and  the 
louiT  period  durintr  which  the  title  has  been  in  abev* 
ance,  feeliuq:  it  to  be  mv  dutv  to  recommend  to  vour 
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Majesty  to  refer  the  claim  of  the  petitioner  to  the        i839. 
House  of  Peers,  I  have  not  thought  it  necessary  to     "b^^^^e 
require  the  attendance  of  the  coheirs  before  me,  or      Peerage, 
proofs  that  they  sustain  that  character." 

The  King  accordingly  referred  the  petition,  with 
the  Attomey-generars  report  thereunto  annexed,  to 
this  House,  and  the  House  referred  the  same  to  the 
Committee  for  Privileges. 

On  the  26th  of  February  1836,  the  day  appointed 
by  the  Committee  to  have  the  petitioner's  case  opened, 
Sir  JVilliam  Boothhy  presented  a  petition  to  the  House, 
setting  forth  that  lie,  as  the  representative  of  Anne^ 
eldest  daughter  of  Edmund  Lord  Braye,  and  wife  of 
George  Brooke^  Lord  Cohham,  was  the  eldest  coheir 
of  the  said  barony ;  that  fVilliam  Lord  Cobham,  son 
and  heir  of  the  said  Anney  had  issue,  Henry  Lord 
CobhaiUy  who  was  attainted  of  high  treason  in  1606, 
and  George  Brooke,  her  younger  son,  also  attainted  of 
high  treason;  and  that  the  said  George, so  attainted,  had 
issue  Sir  William  Brooke,  his  son  and  heir,  who  was 
restored  in  blood,  by  Act  of  Parliament,  in  the  seventh 
year  of  King  James  the  First,  and  from  him  this  peti- 
tioner was  descended.  The  petition — after  referring 
to  Mrs.  Otway  Cavers  petition,  and  the  allegation 
therein,  that  the  attainder  of  Henry  Lord  Cobham 
never  having  been  reversed,  the  representation  of  the 
said  eldest  coheir  to  the  barony  of  Braye  was  there- 
fore vested  in  the  Crown — craved  leave  to  call  their 
Lordships'  attention  to  the  importance  of  such  allega- 
tion, in  order  that  it  might  receive  due  consideration, 
"  because  the  petitioner  conceived  that  the  said  barony 
being  in  abeyance,  in  its  nature  impartible,  and  not 
vested  in  Henry  Lord  Cobham  at  the  time  of  his 
attainder,  could  not  be  affected  by  the  attainder;" 
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1 839.  and  in  support  of  such  his  view  of  the  case  he  referred 
to  "  The  third  Report  from  the  Lords  Committees  an 
the  Dignity  of  a  Peer  of  the  Realm,"  wherein  their 
Lordships  observed  (speaking,  in  page  227,  of  Johi 
Dud  ley  9  Duke  of  Northumberland^  attainted  and  exe- 
cuted in  the  reign  of  Queen  Mary),  "  This  attainder 
could  not  affect  the  dignity  of  the  Baron  De  Lide, 
as  that  dignity  was  never  vested  in  John  Dudlq" 
The  petitioner  therefore  prayed  their  Lordships,  that 
before  adjudicating  on  the  claim  of  Mrs.  Otway  CaMf 
such  allegation  in  her  petition  might  be  duly  con- 
sidered, and  the  interest  of  this  petitioner  in  the  said 
barony,  as  eldest  coheir,  might  be  protected. 

Sir  Perceval  Hart  Dyke  also  presented  a  petition 
to  the  House  about  the  same  time,  setting  forth  thati 
as  sole  representative  of  the  said  Frideswide^  one  of 
the  daughters  of  Edmund  Lord  Braye^  and  one  of 
the  coheirs  of  John^  last  Lord  Braye^  he  had  been 
served  with  notice  of  the  petition  of  Mrs.  Olway 
Cave;  and  he  prayed  their  Lordships  to  protect  his 
interest  in  the  said  barouy. 

Both  these  petitions  were  referred  to  the  Com- 
mittee of  Privileges,  to  whom  stood  referred  the 
petition  of  Mrs.  Otivay  Cave. 

The  Committee  of  Privileges  met  first  on  the  26th 
of  February,  and  by  adjournmeuts  on  the  3d,  10th, 
17th,  and  22d  of  March  183G. 

Sir  Harris  Nicolas^  with  whom  was  Mr.  Arthur 
J.  Lewis,  as  counsel  for  Mrs.  Otway  Cave,  opt^ned 
the  allegations  of  her  petition,  and  after  going  through 
her  pedigree,  }is  contained  in  her  petition  and  in  the 
printed  case  laid  by  her  before  the  House,  he  said 
that  tlie  same  question  which  was  then  under  their 
Lordships'   consideration   in  the  Vaux  Barouy  pre- 
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sented  itself  also  in  this  case,  with  respect  to  the  1839. 
want  of  evidence  of  the  original  writ  of  summons  brayb 
to  the  first  Baron.  Although  there  could  not  be  any  Peerage, 
doubt  that  the  barony  of  Braye  originated  in  a  writ 
of  summons  issued  to  Sir  Edmund  Braye  in  the 
latter  end  of  the  21st  year  of  Henry  8,  and  in  a 
sitting  by  him  in  this  House  in  pursuance  of  that 
writ ;  yet  as  neither  the  writ  nor  the  enrolment  of 
it  was  now  extant, — the  records  of  Parliament  of  a 
great  part  of  that  King's  reign,  including  the  Jour- 
nals, being  wanting, — it  was  necessary  to  have  recourse 
to  the  presumption  of  law  in  this  as  in  other  like 
cases;  and  from  the  non-existence  of  any  patent  or 
charter  creating  the  barony  of  Braye^  or  of  any 
enrolment  or  any  trace  whatever  of  such  patent  or 
charter,  after  the  most  diligent  searches  in  all  the 
offices  of  records,  to  presume  that  that  barony  was  not 
created  by  patent  or  charter,  and  therefore  that  it 
must  have  been  created  by  the  ordinary  writ  of  sum- 
mons and  by  a  sitting  in  the  House. 

(The  arguments  of  the  learned  counsel  on  that 
point  were  the  same  that  were  addressed  to  the  Com- 
mittee by  the  counsel  for  the  claimants  to  the  Vaux 
Barony,  which  was  before  the  Committee  at  the  same 
time  ;  vide  ante^  Vol.  V.  pp.  532  and  633,  et  seq.  where 
the  arguments  of  the  Attorney-general  contra — the 
same  in  both  cases — are  also  reported.) 

The  Committee,  before  proceeding  farther,  required 
this  question  of  law  to  be  fully  argued  in  the  two  cases, 
with  a  view  of  saving  the  claimants  the  expense  of 
proving  their  pedigrees  in  the  event  of  that  question 
being  decided  against  them.  In  the  meantime,  such 
evidence  as  the  claimants  produced  was  received,  proof 
being  first  given  that  notice  of  the  claims  had  been 
served  on  all  the  absent  coheirs. 
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1 839.  The  evidence  respecting  the  creation  of  the  Braye 

^^    '      Peerage,  differing  very  little  from  the  like  evidence 
Peerage,     in  the  Vaux  case  (6),  was  to  this  effect :  — 

Mr.  Dykcj  keeper  of  Parliamentary  writs,  said, 
there  are  no  Parliamentary  writs  of  summons  of  the 
reign  of  Henry  8 ;  the  first  that  he  found,  after  a 
most  diligent  search,  were  of  the  year  1603,  from 
which  they  ran  regularly  to  the  present  time.  There 
is  no  other  office  in  which  these  writs  are  deposited. 

Mr.  Hardy ^  clerk  of  the  records  in  the  Tower  of 
London^  said,  there  are  no  writs  of  summons  to  peers 
in  that  depository,  but  there  are  several  original  writs 
to  the  sheriffs  to  return  commoners,  and  the  returns 
thereto  by  the  sheriffs. 

Mr.  Pahner,  clerk  in  the  Rolls  Chapel,  said,  he  had 
searched  the  Patent  Rolls  there  from  the  1st  to  the 
26th  of  Henry  8,  both  inclusive,  and  did  not  find 
any  creation  of  the  barony  of  Braye  entered  in  any 
of  them,  nor  any  warrant  for  such  creation,  but  he 
found  a  bond  or  recognizance  on  the  close  Rolls, 
dated  the  7th  of  July ,  in  the  19th  year  of  Henry  8, 
in  which  Edmund  Braye^  of  Stoke  Bauburn^  in  the 
county  of  Surrey^  party  thereto,  is  described  as  a 
Knight.  There  are  no  original  writs  of  summons  to 
Peers  in  the  Rolls  Chapel.  The  general  writs  of 
summops  are  entered  on  the  close  rolls  for  several 
years  irregularly ;  some  are  entered  in  the  1st,  3d, 
6th,  21st,  28th,  and  3.3d  years  of  Henry  8. 

Mr.  Crocker^  clerk  in  the  Petty  Bag-office,  pro- 
duced the  Parliamentary  pawn,  of  the  21st  of  Henry  8, 
dated  the  9th  of  August.  The  name  of  Lord  Braye^ 
or  other  Lords — Wentworth,  Wlndsar^Mordauntj  "who 
were  created  Barons  in  that  year — did  not  appear  oo 

{b)  Ante,  Vol.  V.  pp.  536,  537.  549,  and  650. 
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that  instrument  (c).  The  next  Parliamentary  pawn  1839. 
was  of  the  30th  of  Henry  8,  in  which  appeared  the  brate 
names  of  Lord  Braye  and  of  those  three  Lords.  Peerage. 

Mr.  Parrott,  clerk  of  the  Lords'  Journals,  produced 
the  Journals  of  the  House  for  the  25th  of  Henry  8, 
and  said  there  was  no  entry  in  them  from  the  22d  of 
December  in  the  6th  and  7th  of  Henry  8,  to  the  26th 
year  of  that  reign,  and  on  the  15th  of  January  of 
this  last  year  is  the  first  entry  of  the  name  of  Lord 
Braye,  and  in  the  list  of  Peers  marked  as  present  in 
the  House  on  that  day,  appeared  the  names  of  Lords 
TVentwortk,  Borough,  Braye,  and  Mordaunt;  they 
were  the  last  on  the  list :  that  was  the  first  meeting 
of  a  Parliament  after  a  prorogation.  Lord  Braye  was 
again  entered  as  present  on  the  22d,  also  on  the  24th 
and  28th  of  the  same  month  of  January. 

Mr.  Palmer  produced  from  the  close  rolls  in  the 
Rolls  Chapel,  an  enrolment  of  the  writs  of  summons 
to  Peers  of  the  28th  year  of  Henry  8,  dated  the  27th 
of  April,  for  the  8th  of  June,  and  among  those,  to 
whom  summonses  were  directed,  appeared  ^^ Edmundo 
Domino  Braye,  Chevallier.''  And  it  appeared  from 
the  Journals  of  that  year  (which  were  referred  to), 
that  he  was  present  in  the  House  on  the  28th  of  that 
month  of  June. 

Mr.  Crocker  produced  the  Parliamentary  pawn  for 
the  30th  Henry  8,  and  the  name  of  Edmund  Lord 
Braye  appeared  among  the  names  of  Peers  then  sum- 
moned ;  and  it  also  appeared  from  the  Journals  that 
he  was  present  on  the  3d  of  December  of  that  year. 

By  an  inquisition  post  mortem  produced  from  the 

(c)  The  reason  alleged  by  counsel  was,  because  the  said  Lords, 
as  well  as  Lords  Braye,  Hussey^  Borough,  and  Talboys,  were  respec- 
tively summoned  after  the  general  writ,  dated  the  gth  of  August, 
had  issued. 
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1839.  Rolls  Chapel,  it  appeared  that  Edmurui  Lord  Btayt 
g^'^^g  died  in  the  3  2d  of  Henry  8,  leaving  John  Braye  his 
Peerage,  only  son  and  heir,  then  a  minor,  being  only  eighteen 
years  of  age.  It  appeared  from  the  Journals  that 
John  Lord  Braye,  summoned  to  Parliament  in  the 
37th  of  Henry  8,  took  his  seat  on  the  3d  of  Decemhet 
in  that  year,  for  which  the  Parliamentary  writs  and 
pawns  are  not  extant ;  but  from  the  Parliamentaiy 
pawns  of  the  1st,  6th  and  7  th  years  o^  Edward  6,  the 
1st  of  Queen  Mary,  and  the  1st,  2d,  and  3d  oi  PtiHf 
and  Mary  J  it  appeared  that  he  was  summoned  to  the 
Parliaments  of  those  years ;  and  it  appeared  from  the 
Journals  that  he  sat  in  the  House  in  each  of  those 
Parliaments  (rf). 

By  inquisitions  post  mortem  and  other  documenti^ 
it  was  shown  that  John  Lord  Braye  died  in  Navembff 
1557  without  issue,  leaving  his  six  sisters  before- 
named  his  coheiresses. 

On  the  evidence  produced  in  support  of  the  peti- 
tioner's pedigree,  no  point  of  any  importance  was 
made.  Her  counsel  offered  to  give  in  the  printed 
minutes  of  the  evidence  and  proceedings  in  the  Wentr 
worth  Peerage  case  (e),  with  a  view  to  sustain  hfe 
argument  that  their  Lordships'  House  had  held  that 
peerage  to  have  originated  in  a  writ  of  summons, 
although  there  was  no  evidence  of  such  writ. 

{d)  After  this  evidence  was  taken,  the  question  of  law  was  fullT 
argued;  sec  the  speeches  of  Sir  Harris  Nicolas  and  of  the  Ait&rMf- 
general  in  the  Vaux  case,  ante^  Vol.  V.  pp.  565  to  Cog ;  which  beiof 
the  same  in  both  cases,  it  is  unnecessaiy  to  report  them  here. 
The  precedents  relied  upon  in  this  case  on  the  one  side,  and  cootRK 
verted  on  the  other,  were  the  cases  of  the  barony  of  Sandys,  pp.  548. 
584,  and  605  ;  the  barony  of  Strange,  pp.  554.  588,  and  6oa ;  the 
barony  of  fVcntworth,  pp.  558.  58G,  and  003;  the  barony  o^Bemeru 
PP*  5^5  and  (io6 ;  and  the  barony  of  Windsor,  pp.  586  and  607  of 
the  Vaux  case. 

(e)  See  it  stated  iu  the  speech  of  counsel  in  the  Vaux  case,  cnfc* 
Vol.  V.  p.  558. 
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The  Committee  informed  the  counsel   that  they        i839. 
could  not  receive  these  minutes  as  evidence  (/),  but      \^j^y^ 
he  might  have  them  printed  with  the  minutes  of  evi-      Peerage, 
dence  in  the  present  case,  for  the  information  of  their 
Lordships.    They  were  given  in  for  that  purpose ;  and 
ordered  to  be  printed  with  the  evidence. 

Objections  were  also  made  to  the  reception  of  a 
copy  of  tlie  will  of  Sir  R.  Peckham  (the  husband  of 
Mary^  fourth  daughter  of  Edmund  Lord  Braye\ 
contained  in  a  book  produced  from  the  Prerogative 
Court,  no  satisfactory  proof  being  then  given  that 
diligent  search  had  been  made  for  the  original ;  and 
also  to  certain  certificates  of  the  heralds,  made  by 
them  under  the  Earl  Marshal's  directions;  and  it 
was  said  that  these  were  rejected  in  the  Berkeley 
Peerage  case.  The  Committee  received  the  copy 
of  the  will  on  a  subsequent  day,  after  proof  of  un- 
successful search  for  the  original.  The  certificates 
were  not  pressed,  but  they  were  received  in  the  Vaux 
case(g). 

By  the  will,  dated  11th  of  September  1569,  Sir 
JR.  Peckham  directed  his  body  to  be  buried  in  the 
church  of  St.  Gregory  at  Home,  and  his  heart  to  be 
taken  out  and  sent  to  his  brother  and  ^^  universal 
hexr^'  Sir  George  Peckham^  whom  he  appointed  his 
executor  and  heir  to  all  his  lands  and  possessions. 
The  inference  drawn  by  counsel  was  that  Mary  had 
no  issue  by  her  said  husband,  or  afterwards,  she 
being  fifty-two  years  of  age  at  his  death. 

On  the  22d  of  April  1836,  after  Mrs.  Otway  Cave 
had  nearly  completed  the  proofs  in  support  of  her 

iJ^)  ^^^  ^^  ^^^  o£  Roscommon  s  case,  a«/e,  pp.  103   139. 

(g)  Vide  the  Vaux  case,  an/e.  Vol.  V.  p.  541.  As  to  the  admis- 
sion of  copies  of  wills,  see  the  Nettervilie  Peerage  case,  2  Dow  &, 
Clark,  342- 


768 


CASES  IN  THE  HOUSE  OF  LORDS. 


1839.  line  of  descent.  Sir  William  Boothhy  again  presented 
*  "*  '  a  petition  to  the  House,  stating  that  it  did  not  appear 
Peerage,  from  the  printed  minutes  of  the  proceedings  that  any 
attempt  was  made  to  substantiate  the  allegation  that 
the  attainder  of  Lord  Cohham  had  deprived  this 
petitioner  of  his  interest  in  the  barony  ;  that  the 
petitioner  was  advised,  and  he  believed,  that  his  in- 
terest was  not  in  any  way  affected  by  the  attainder, 
inasmuch  as  he  did  not  derive  any  descent  through 
the  said  Lord :  that  Henry  Lord  Cobham  was  attainted 
of  high  treason  in  1606,  together  with  George  Brook 
his  brother,  who  was  executed  in  the  same  year,  hot 
Henry  Lord  Cobham  survived  him  until  the  year 
1619  ;  that  in  the  year  1609,  an  Act  of  Parliament 
passed  for  the  restitution  in  blood  of  the  son  and 
two  daughters  of  the  said  George  Brooke^  whereby 
it  was  declared  that  William  Brooke^  his  son  (this 
petitioner's  lineal  ancestor),  and  his  two  sisters,  should 
be  fully  restored  in  blood  and  rendered  capable  of 
being  heir  and  heirs  of  their  attainted  father ;  that 
this  petitioner  derived  his  descent  through  Anu 
Brayey  the  grandmother  of  the  said  George  Brook, 
whose  son  William  Brooke  was  so  restored,  and  whose 
corruption  in  blood  was  so  entirely  removed  by  the 
said  recited  Act;  and  as  any  interest  in  the  said 
barony  did  not  accrue  to  Sir  IVilliam  Brooke  (son 
of  the  said  George)  until  the  death  of  Lord  Cobham  in 
1619,  ten  years  after  the  said  Act  of  restoration  had 
passed,  the  petitioner  submitted  that  his  interest  was 
not  affected  by  the  attainder  of  Lord  Cohham^  through 
whom  he  did  not  claim ;  that  the  only  proviso  d 
the  said  Act  was,  that  nothing  therein  should  extend 
to  restore  or  entitle  the  said  parties  or  any  of  them, 
or  their  heirs,  to  any  name  of  honour  or  dignity,  or 
to  any  such  houses,  castles,  &c.  which  his  Majestj 
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or  any  other  person  or  persons  then  had,  or  was,  or       1 839. 

might  be  entitled  to  have,  by  reason  of  the  attainder      "^^^^ 

of  their  said  father :  that  the  King  not  being  seised      Peerage. 

by  reason  of  the  attainder  of  the  said  George  Brooke 

of  any  portion  of  the  barony  of  Braye^  which  was  not 

vested  in  him  at  the  time  of  his  attainder,  there  could 

be  no  ground  for  the  allegation  in  the  case  of  the 

said  Sarah  Otway  Cave.     The   petitioner  therefore 

prayed  that  their  Lordships  would  be  pleased  to  take 

his  petition  into  their  consideration,  and  direct  that 

Mrs.  Otway  Cave  might  be  required  to  substantiate 

the  said  allegations  touching  the  petitioner's  interest 

in  the  said  barony,  or  that  he  might  be  allowed  to  be 

heard  by  counsel,  and  that  time  might  be  granted  to 

him  to  prepare  a  case. 

Mr*  Fitzroy  Kelly  appeared  in  support  of  the 
petition,  and  having  obtained  leave  to  address  the 
Committee,  he  observed,  that  by  Mrs.  Otway  Caves 
printed  case,  Sir  William  Boothby  appeared  to  be 
nearer  than  that  lady  to  the  succession.  There  was 
certainly  an  attainder  in  his  line,  but  it  was  reversed, 
and  therefore  his  claim  to  the  dignity  was  better  than 
Mrs.  Otway  Cave's.  What  he  desired  was,  to  be 
allowed  to  present  a  case  for  the  purpose  of  removing 
this  stain  attempted  to  be  put  on  his  pedigree.  He 
did  not  claim  the  dignity. 

The  Earl  of  Shaftesbury  : — If  he  claims  the  dig- 
nity, he  must  petition  the  Crown,  and  then  his  case 
will  be  brought  before  the  Committee  in  the  usual 
form. 

Mr.  Kelly : — He  only  asks  for  time  and  opportunity 
to  remove  this  blot  on  his  pedigree. 

It  was  ordered  by  the  House,  on  the  report  of  the 
Committee,  that  Mrs,  Otway  Cave  should  substantiate 

VOL.  VI.  3  D 
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1839.  the  eldest  sister,  whose  grandson  and  heir,  Henry 
'T"'  '  Lord  Cobham,  was  attainted  of  high  treason  in  the 
Peerage,  year  1606,  which  attainder  had  never  been  reversed, 
and  therefore  that  the  representation  of  the  said 
eldest  coheir  of  the  barony  of  Braye  was  vested  in 
the  Crown :  that  Sir  Percival  Hart  Dyke,  of  Lul- 
lingstone  Castle,  in  the  county  of  Kent,  was  heir  of 
Frideswide  the  third  sister :  that  the  Duke  of  Bedford 
was  heir  of  Dorothy,  the  fifth  sister :  that  Sir  JFrancis 
Vincent,  baronet,  was  heir  of  Frances,  the  sixth  and 
youngest  sister :  and  that  Mary^  the  fourth  sister, 
married  Sir  Robert  Pechham,  of  Billesden,  in  the 
county  of  Buckingham,  knight,  whose  descendants,  if 
any,  were  unknown  to  the  petitioner,  her  efforts  to 
trace  that  branch  of  the  family  having  been  fruitless. 
The  petition  was  referred  by  the  King  to  the 
Attorney-general  (Sir  J.  Campbell),  who,  in  his  re- 
port thereon  to  his  Majesty,  stated  that  there  was 
strong  evidence  to  show  that  the  petitioner  was  the 
sole  heiress  of  the  body  of  Elizabeth,  the  second 
daughter  of  Kdminid,  first  Lord  Braye,  and  sister  and 
coheir  of  John,  the  second  and  last  Lord  Braye] 
that  from  pedigrees  exhibited  to  him  by  the  peti- 
tioner's agent,  it  appeared  that  the  other  coheirs  of 
the  barony  were  the  four  persons  above  named,  being 
the  respective  heirs  of  the  first,  third,  fifth,  and  sixth 
daughters ;  that  the  said  agent  was  unable  to  trace 
the  desccndents,  if  any,  of  Mary,  the  fourth  daughter; 
and  that  the  attainder  of  Henry,  Lord  Cobham,  the 
grandson  and  heir  of  Anne,  the  first  daughter,  as 
stated  in  the  petition,  had  never  been  reversed.  The 
report  concluded  thus :  *'  But  from  the  obscurity  re- 
specting the  creation  of  the  Braye  Peerage,  and  the 
long  period  during  whicli  the  title  has  been  in  abey- 
ance, feeling  it  to  be  my  duty  to  recommend  to  your 
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sisters  and  coheirs  as  Mrs.   Otway  Cave's  petition       isdd. 
stated  them,  and  it  prayed  his  Majesty  to  determine       brayb 
the  said  abeyance  in  the  petitioner's  favour,  by  direct-      Peerage, 
ing  to  him  a  writ  of  summons   for  attendance  in 
Parliament  by  the  style  and  title  of  Baron  Braye. 

This  petition  was  also  referred  to  the  Attorney^ 
general^  and,  with  his  report  annexed,  was  afterwards 
referred  by  his  Majesty  to  this  House,  and  by  the 
House  to  the  Committee  of  Privileges  on  the  27th 
oi  June  1836. 

Mrs.  Otway  Cave  presented  a  petition  to  the 
House  on  the  12th  of  July  following,  stating  that  her 
printed  case  was  laid  on  the  table  on  the  15th  of 
February,  and  the  evidence  in  support  thereof  was 
concluded  the  9th  of  June,  and  that  although  notice 
of  the  proceedings  was  served  on  Sir  P.  H.  Dyke, 
he  had  not  taken  any  steps  towards  establishing  his 
claim.  She  prayed  that  their  Lordships  would  ap- 
point a  time  for  him  to  exhibit  his  evidence,  and  that 
her  counsel  might  be  allowed  without  delay  to  sum 
up  the  evidence  given  in  support  of  her  claim. 

Mr.  Letvis  summed  up  the  evidence  on  the  8th  of 
August.  He  submitted  in  conclusion,  that  the  crea- 
tion of  this  peerage  must  be  presumed  to  have  been 
by  writ,  and  if  by  writ,  then  that  the  writ  contained 
the  general  and  not  a  special  limitation.  The  pedi- 
gree, he  conceived,  was  clearly  made  out,  and  the 
Committee  must,  according  to  the  authorities  before 
referred  to,  report  in  favour  of  the  claim  (A). 

The  Attorney-general: — ^The  question  is,  whether, 
supposing  it  to  be  clear  that  there  was  a  creation  of 
a  peerage,  it  must  be  necessarily  presumed  that  such 
peerage  was  descendible  to  females.  Certain  things 
arising  from  the  proof  of  the  existence  of  others,  may 

(A)  Vide  note  (rf),  ante,  p.  766. 
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i8S9«       in  all  cases  be  presumed,  but  presumption  ought  not 


■V— • 


Brate  ^^  ^°y  ^^^^^  ^  ^^  carried  further  than  is  absolutely 
Peerage,  necessary.  One  strong  argument  against  the  claim  of 
a  descent  to  females,  is  that  there  has  not  been  one 
descent  of  that  kind  claimed  with  respect  to  this 
peerage  before  the  present  time.  The  Slane  Peer- 
age (i),  which  was  supposed  to  be  a  creation  by  writ, 
was  a  peerage  descendible  to  heirs  male.  The 
Berkeley  Peerage  was  another  case  of  the  same  kind. 
It  is  therefore  clear,  that  even  assuming  this  peerage 
to  have  been  created  by  writ,  it  does  not  follow  that 
it  was  descendible  to  female  heirs. — He  referred  to 
the  writ  to  Bromflete^  creating  him  Lord  Vescie,  with 
a  special  limitation  (A). 

The  case  stood  over  to  the  session  of  1837. 


Dr.  Thorpe  of  Headingly,  in  the  county  of  York^ 
presented  a  petition  to  the  House  on  the  2d  of  Fe- 
bruary 1837,  praying  their  Lordships  to  protect  his 
right  as  one  of  the  coheirs  of  Anne^  the  eldest  sister 
and  coheir  of  John^  last  Lord  Braye.  On  the  same 
day  Mrs.  Otway  Cave  presented  a  petition  to  their 
Lordships,  praying  for  judgment,  and  stating,  that 
in  consequence  of  the  discovery  that  Sir  William 
Boothby  was  not  one  of  the  coheirs,  she  inquired 
and  discovered  that  the  coheirs  of  the  said  Anne 
were  Dr.  TJiorpe^  Dr.  Disney  Alexander  oi  Wakefield^ 
Mrs.  Leatlianiy  and  her  sister  Miss  Lund  of  Scarbo- 
rough, all  whom  this  petitioner  caused  to  be  served 
with  notice  of  her  claim,  and  with  copies  of  her  case. 
These  two  petitions  were  referred  to  the  Committee. 

At  the  sitting  of  the   Committee  on  the  7th  of 
March  1837,  Sir  William  Follett  appeared  as  counsel 

(i)  AntCj  Vol.  V.  p.  23.  {k)  Co.  Litt.  9  b. 
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for  Dr.  Thorpe,  and  said  he  was  not  instructed  to        1839. 
make  a  claim  for  him,  but  to  submit  that  Mrs.  Otway       braye 
Cave  having  stated,  not  only  her  own  pedigree,  but  the      Peerage, 
pedigrees  of  the  other  coheirs  of  the  barony,  was 
bound  to  prove  the  facts  stated  in  her  petition  and 
case,  before  the  Committee  could  report  on  her  claim. 
It  was  not  the  wish  of  Dr.  Thorpe  to  contest  her  pedi- 
gree or  to  delay  the  proceedings,  but  he  desired  that 
their  Lordships  would  protect  his  interest  in  the  barony. 

• 

Sir  Harris  Nicolas,  for  Mrs.  Otway  Cave : — The 
practice  of  the  House  did  not  require  a  claimant  to 
prove   the  pedigrees  of  coheirs,  and  such  a  requi- 
sition would   be  attended  with  great  hardship,  and 
would  be  in  some  instances  impossible  to  be  com- 
plied with.     Mrs.  Otway  Care's  pedigree  was   de- 
duced from,  and  she  was  the  sole  heiress  of  Eliza- 
beth, the  second  sister  and  coheiress  of  John  Lord 
Braye.     Notice  of  her  claim  had  been  given  to  every 
person  who  appeared  to  be  a  coheir;   all  of  them 
had  accepted  the  notice,  and  two  of  them.  Sir  William 
Boothhy  and  Sir  Percival  Hart  Dyke,  had  petitioned 
the  House,  and  the  latter  had  appeared  and  proved 
his  own  pedigree.     Sir  W.  Boothby  was  directed  by 
the  House  to  prepare  his  case.     He  began,  but  as  it 
appeared,   on  investigation,    that  Frances  daughter 
of  a   former   Sir    W.  Boothby,   a  coheir,    had  left 
descendants,  he  ceased  from  further  proceeding.    The 
Baronetcy  went  to  him  as  heir  male,  but  not  the  repre  - 
sentation  of  the  Peerage.    The  result  was  that  instead 
of  Sir  W.  Boothby  being  the  representative  of  the 
eldest  coheir  Anne,  her  representation  of  the  barony 
was  vested  in  the  four  descendants  o{  Frances  Boothby, 
namely,  Dr.  Thorpe,  Dr.  Alexander,  Mrs.  Leatham, 
and  Miss  Lund.      Notices  had  been  served   on  all 
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1839.  these,  and  all  except  Dr.  Thorpe  declined  to  inter- 
^T^'  '  fere.  He  required  Mrs.  Otway  Cave  to  prove  his 
Peerage,  pedigree,  in  order  that  he  might  have  no  difficultr  in 
establishing  his  claim  at  any  future  time,  should  the 
dignity  be  open  to  him.  It  was  not  reasonable,  nor 
consistent  with  the  practice  of  the  House,  that  one 
coheir  who  claimed  should  prove  the  pedigrees  of  all 
the  others.  The  words  of  reference  by  the  Sovereign 
to  the  House  were,  ^^  to  examine  the  allegations  thereof 
as  to  what  relates  to  the  petitioner's  title  therein 
mentioned,  and  to  inform  his  Majesty  how  the  same 
shall  appear  to  their  Lordships.''  Notice  of  claim 
must  be  given  to  coheirs,  because  they  were  interested 
parties,  and  it  would  be  unjust  to  bestow  on  one  a 
hereditament  to  which  they  were  all  equally  en* 
titled,  without  enabling  them  to  sustain  thefr  respec- 
tive interests.  The  House  never  before  required  t 
claimant  to  prove  the  pedigrees  of  the  other  coheirs^ 
his  competitors.  It  was  not  done  in  the  Bottetaurl 
Peerage  case  in  1764,  nor  in  the  case  of  the  Howard 
de  Walden  Barony  in  1784,  nor  in  the  case  of  the 
Barony  of  Beaumont  in  1798(/) ;  and  yet  in  these  eases 
the  Committee  of  Privileges  had  no  difficulty  in 
reporting  that  each  of  the  peerages  had,  on  the  death 
of  the  last  peer  without  issue  male,  fallen  into  abey- 
ance between  coheirs,  and  so  continued ;  and  that 
such  and  such  a  person  was  one  of  the  coheirs,  with- 
out saying  who  -the  other  coheirs  were,  or  whether 
there  were  any.  The  practice  was  clearly  stated  in 
the  de  VIsle  Peerage  case  in  1824.  That  barony  was 
claimed  by  Sir  John  Sidney^  as  elder  coheir  of  Gerard 
de  flsle^  who  was  summoned  to  Parliament  in  the 
reign  oi  Edward  3.  The  barony  fell  into  abeyance 
in    1421    between    three   coheirs.      In    tracing    the 

(/)  These  cases  are  stated  in  the  Camoys  case,  /km/. 


CASES  IN  THE  HOUSE  OF  LORDS.  775 

representation  of  the  other  two  coheirs,  the  claimant  1 839. 
found  that  they  were  represented  by  twelve  persons.  b"^^"^ 
When  that  claim  was  before  the  Committee,  Lord  ^Peerage. 
JSldon,  then  Lord  Chancellor,  asked,  as  Mr.  Hart 
was  opening  his  case,  "  Does  anybody  attend  for 
the  other  coheirs?"  Mr.  Hart:  "We  have  traced 
the  pedigree  of  the  other  coheirs,  and  such  of  them 
as  are  in  England  have  had  notice ;  but  one  or  two 
of  them  are  not  in  the  kingdom."  The  Lord  Chan- 
cellor :  "  The  first  step  to  be  taken  will  be  to  prove  the 
notice  to  those  coheirs;"  and  his  Lordship  defines 
clearly  the  object  of  giving  notice  to  the  coheirs ;  not 
that  the  claimant  is  to  prove  their  pedigree,  as  if  that 
were  requisite  for  the  information  of  the  Crown,  but 
that  they  must  have  notice  that  there  is  a  claim  of 
the  title,  that  they  may  come  and  vindicate  their  title 
if  they  think  proper.  The  Lord  Chancellor  says,  "  It 
is  a  point  the  coheirs  have  a  right  to  dispute  with  you, 
whether  you  are  a  coheir ;  therefore  we  are  not  entitled 
to  go  into  the  case  until  that  notice  is  proved."  Mr. 
Hart :  *^  In  a  pedigree  commencing  with  the  Slst 
Edward  3,  it  would  be  impracticable  for  us  to  prove 
with  certainty  the  pedigree  of  other  coheirs,  when  they 
branch  ofi*."  T^he  Lord  Chancellor:  ^*  All  the  Committee 
means  is,  to  see  that  you  have  given  to  those  persons, 
whom  you  represent  in  your  pedigree  to  be  coheirs, 
notice  of  this  proceeding."  Mr.  Hart :  "We  have  not 
only  given  them  notice,  but  we  have  used  consider- 
able pains  to  trace  their  pedigree  where  it  branches 
off  from  ours."  (w)  In  a  subsequent  part  of  that  case 
the  claimants'  counsel  say  (n),  "  We  have  now  closed 
our  evidence  for  the  present,  &c.  We  apprehend  your 
Lordships  do  not  require  that  we  should  prove  the 

(m)  Report  of  the  PIde  barony  by  Sir  H.  Nicolas^  p.  29. 

(ft)  Id.,  p.  48. 
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1839.       pedigree  of  other  branches   of  the  family,  which 
Beaye      diverge  from  us;  we  have  given  your  Lordships  all 
Peerage,     the  information  we  are  possessed  of  on  the  sabject,  &c. 
Having  deduced  our  own  pedigree,  with  a  certainty 
which  we  hope  will  be  satisfactory  to  your  Lordships, 
we  go  on  to  the  other  branches  with  such  primd  fade 
evidence,  as  is  within  our  competence,  of  those  who 
are  the  persons  deriving  from  the  other  two  branches." 
So  that  the  counsel  in  that  case  were  going  on,— as 
I  think  was  most  needlessly  done  in  the  Vaux  case, 
by  one   of  the  claimants, — ^to   give  some  evidence 
of  the  pedigrees  of  the  other  coheirs ;  upon  which  he 
is  stopped  by  Lord  Redesdale^  who  says,  "  You  are 
not  bound   to   prove  anything  about  Eleanor  and 
Elizabeth,  the  two  younger  daughters  of  Elizabetk 
de  TIsle''       That  was  the  other  class   of  coheirs. 
Mr.  Hart  says,  *^  That  is  what  we  submit  to  your 
Lordships."    Lord  Redesdale :  "  You  do  not  of  courBe 
pretend  to  say  that  they  died  without  issue?''    Mr. 
Hart :    "  No ;    we   say   that   they  died   with   issue, 
and  we  give  such  primd  facie  evidence  as  is  in  our 
power,  to  show  who  are  the  persons  who  ought,  as 
such,  to  have  notice  of  this  proceeding."    Lord  Medes- 
dale :  "  That  appears  to  be  all  you  are  called  upon  to 
do." — On  this  and  the  other  authorities  before  re- 
ferred to,  the  learned  counsel  submitted  that  Mrs. 
Otwaff    Cave    had    done    enough    by   proving   her 
own  pedigree,  and  giving  notice   to  all   the  other 
coheirs,  without  being  obliged  to  prove  their  pedi- 
grees.    The  only  instance  in  which  the  House  ever 
expressed  any  wish  of  the  kind  was  in  the  Zouch 
case.     Dr.  Thorpe  did  not  pretend  to  be  a  claimant 
Then  why  should  he  be  permitted  to  increase  the 
difficulties  of  proof  by  another  party,  who  was  a  band 
fide  claimant  ? 


CASES  IN  TH  E  HOUSE  OF  LORDS.  777 

Lord  Brougham: — I  do  not  think  that  this  House       1839. 
can  compel  a  party  claiming,  as  in  this  case,  to  prove       brate 
what  may  be  justly  described  as  the  case  of  the  other      Peerage, 
party,  his  rival ;  yet  as  it  is  in  effect  and  substance 
his  own,  and  as  he  has  the  strongest  interest  that  the 
pedigree  should  be  cleared  up,  the  House  may  well 
say  to  him  that  he  had  better  prove  it,  for  otherwise 
one  of  two  things  may  happen.     First,  no  one  can 
compel  this   House   to   report  that  the   peerage  is 
in  abeyance,  so  that  it  is  his  interest  that  the  in- 
vestigation should  be  conducted  to  the  satisfaction 
of  the  Committee.      Secondly,   suppose  the  report 
to  the  Crown  to  be  made  strictly  in  the  terms  of 
the  reference,  which  is,  not  among  whom  the  barony 
is  in  abeyance,  but  whether  it  is  in  abeyance  among 
any  parties,  of  whom  the  claimant  is  one,  the  con- 
sequence  would   certainly   be   most  detrimental  to 
the   claimant.     If  in  the  course  of  the   inquiry   it 
should    be  disclosed  to    the    Attorney-general  that 
the   claimant  is   one   not  merely   of  those   parties 
whose  names   are  set  forth   in    the  petition,  but  of 
them  and  of  two  or  three  other  persons,  it  would  be 
the  duty  of  the  Attorney-general,  in  reporting  to  the 
Crown,  to  advise  it  not  to  determine  the  abeyance  in 
favour  of  any  one  person  until  the  other  persons  were 
satisfactorily  disposed  of.     The  Committee  too  could 
not  possibly  act  upon  other  principles. 

The  Attorney-general  submitted  that  it  was  neces- 
sary that  the  claimant  should  prove  the  pedigrees  of 
the  other  coheirs,  before  she  could  call  upon  the 
Committee  for  a  report,  the  petition  containing  an 
allegation  of  all  the  lines,  and  it  being  necessary  that 
the  pedigree  of  each  should  be  proved  in  order  that 
his  Majesty  might  exercise  the  power  of  selection.    It 
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1 859.       appeared  from  the  extract  just  read  from  the  tide 
'    '  case,  that  primd  facie  evidence  had  been  there  given 

Peerage,  of  the  other  lines,  which  was  stated  by  the  comisel  to 
be  all  which  they  had  it  in  their  power  to  give ;  and 
in  the  case  of  the  Baropy  of  Vauxj  still  before  the 
Committee,  it  had  been  intimated  that  the  Committee 
would  not  feel  itself  in  a  situation  to  report  till 
that  evidence  had  been  given.  Unless  the  same 
course  was  adopted  here,  the  House  could  not  know 
that  its  order  for  notice  to  all  the  coheirs  had  been  com- 
plied with.  There  must  be  evidence  as  to  the  pedi- 
gree of  all  the  coheirs  before  any  report  could  properly 
be  made  to  the  Crown  ;  for  otherwise  a  man  on  merely 
making  out  his  own  pedigree  might  be  declared  to  be 
entitled,  and  he  might  take  his  seat  in  this  House, 
and  after  he  had  done  so  the  real  heir  might  appear 
and  claim,  and  would  have  his  seat  as  of  right,  and 
thus  a  new  peerage  would  have  been  created,  descend- 
ible to  heirs-general.  In  the  cases  of  the  De  JRoas  and 
Zouch  Baronies,  all  the  lines  were  proved,  and  very 
special  reports  were  made. 

Lord  Brougham: — The  rule  is  of  great  import- 
ance. I  move  that  time  be  given  to  the  petitioner  to 
get  the  necessary  evidence  as  to  the  coheirs. 

The  Lord  Chancellor: — I  quite  agree  with  the 
noble  and  learned  Lord  not  only  as  to  the  present 
case,  but  as  to  what  has  been  the  course  of  practice  of 
the  House.  The  petitioner  here  alleges  a  descent  in 
various  lines.  She  shows  that  she  is  a  party  among 
others,  on  whose  claims  it  will  be  our  duty  to  report 
We  cannot  report  without  full  knowledge,  nor  can  the 
Crown  determine  the  abeyance  without  knowing  who 
the  coheirs  are,  and  on  what  claim  the  exercise  of  its 
prerogative  is  prayed.  It  appears  by  the  minutes  of 
the  case  of  the  Zouch  Barony  of  the  28th  of  June 


In  the  session  of  1838,  a  supplemental  printed  case 
having  been  laid  on  the  table  on  behalf  of  Mrs.  Otway 
Cav€y  her  counsel  proceeded  during  several  days  to 
give  such  evidence  as  she  had  been  able  to  obtain  of 
the  descent  of  the  other  coheirs  of  the  barony,  except 
Sir  P.  H.  Dykcy  who  had  given  evidence  of  his  own 
pedigree. 

The  case  was  again  postponed  to  the  session  of 
1839,  with  a  view  to  have  a  decision  on  the  eflPect  of 
the  attainder  of  one  coheir  on  the  claims  of  the  others. 
That  question  had  arisen  in  the  case  of  the  Camoys 
Peerage,  and  the  arguments  on  it  before  the  Judges ; 
and  their  opinions  as  stated  in  the  report  of  that 
case  («),  apply  also  to  the  present. 
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1803,  that  the  counsel  there  were  informed  that  the  issQ. 
case  was  defective,  as  not  having  traced  the  descent 
of  the  abeyance  to  persons  existing,  or  shown  that 
there  were  no  persons  existing  as  representing  the 
other  branches.  That  case  was  in  consequence  post- 
poned, and  the  final  decision  and  report  in  1807 
pointed  out  the  coheirs. 

The  case  stood  over  to  the  session  1838. 


The  Lord  Chancellor: — I  think  the  claimant  in  issQ: 
this  case  has  proved  her  descent  from  Elizabeth^  the  "^'  ^^* 
second  daughter  of  the  person  who  sat  as  a  peer 
in  this  House  in  the  reign  of  Henry  8.  Other 
parties  have  also  made  out  their  descents  from  the 
first  and  third  daughters  of  the  same  person.  On 
that  part  of  the  case,  therefore^  I  am  of  opinion  that 

(«)  Wdepost. 
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18S9.       your  Lordships  ought  to  report  in  favour  of  the  claim. 

g^^^^'  But  then  two  questions  of  law  have  been  raised :  one 
Peerage,  of  these  questions  has  been  presented  to  your  Lord* 
ships  not  for  the  first  time,  but,  on  the  contrary, 
questions  of  the  same  sort  have  arisen,  and  have 
before  now  received  the  decision  of  the  House ;  and 
those  decisions,  as  it  seems  to  me,  may  be  considered 
to  have  put  that  question  at  rest.  The  question  to  which 
I  first  refer,  is  that  which  relates  to  the  effect  of  the 
evidence  of  a  sitting  in  this  House  under  a  summons 
by  writ,  there  being  no  evidence  whatever  of  the 
nature  of  that  writ,  or  of  the  creation  of  a  peerage  by 
letters  patent  The  last  case  on  this  subject  was  that 
of  the  Vaux  Peerage  (o),  in  which  all  the  preceding 
cases  were  examined ;  and  your  Lordships  adopted 
the  resolution,  that  where  the  evidence  satisfactorily 
made  out  such  a  sitting  by  writ,  it  should  be  presumed 
that  there  was  evidence  of  a  title  to  the  heirs-general 
of  the  person  so  summoned,  and  consequently  that 
such  a  peerage  might  descend  through  females.  That 
is  the  situation  in  which  the  present  claimant  stands. 
On  that  part  of  this  claim,  I  am  of  opinion  we  must 
follow  the  rule  already  laid  down  in  the  case  to  which 
I  have  just  referred. 

Another  question  in  this  case  is  one  which  has  also 
been  discussed  in  claims  to  another  peerage,  namely, 
the  effect  of  the  attainder  of  one  of  the  coheirs  upon 
the  title  of  the  rest.  In  a  case  whicli  occurred  in  this 
House  some  years  ago  (/?),  there  was  expressed,  by  a 
very  high  authority,  an  opinion  which,  if  adopted  lite- 
rally would  be  fatal  to  the  claim  of  any  of  the  coheirs  in 
this  case.  I  confess  I  cannot  understand  the  grounds 
on  which  that  opinion  is  supposed  to  have  been  enter- 
Co)  Ante,  Vol.  V.  p.  526.  (p)  The  Beaumont  case,  in  1795. 
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tained;  and  your  Lordships  having  felt  some  doubt       i839. 
on  the  subject,  have  had  the  advantage  of  hearing  the       braye 
question  argued  before  the  learned  Judges.  They  have      Peerage, 
now  expressed  their  unanimous  opinion  through  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas  {q). 
That  opinion,  as  it  seems  to  me,  puts  the  question 
entirely  at  rest.     The  grounds  on  which  the  Judges 
have  come  to  the  conclusion  which  the  Lord  Chief 
Justice  has  communicated  to  your  Lordships  appear 
to  me  to  be  entirely  satisfactory,  and  completely  to 
remove  those  doubts,  which  existed  only  in  conse- 
quence of  the  expression  of  the  opinion  I  have  men- 
tioned in  the  former  case. 

If  your  Lordships  should  concur  in  the  view  I  take 
of  this  matter,  then  this  second  difficulty  will  be 
removed,  and  the  result  will  therefore  be,  that  if  you 
are  of  opinion  that  Mrs.  Otway  Cave  has  made  out 
her  title  as  the  descendant  from  Elizabeth^  the  second 
daughter  of  Edmund  Lord  Braye^  and  that  Sir  P.  H. 
Dyke  has  likewise  made  out  his  claim  as  the  descen- 
dant of  another  daughter  of  the  same  ^person,  the 
only  remaining  question  will  be,  what  is  the  form  of 
the  report  your  Lordships  shall  make  to  the  Crown 
with  respect  to  the  other  daughters  of  Edmund^  and 
the  several  parties  who  now  appear  to  represent  them  ? 
With  respect  to  this  point,  various  courses  have  been 
adopted  on  former  occasions  as  to  the  reports  which 
Committees  have  had  to  make  in  relation  to  col- 
lateral heirs.  These  are  parties  who  do  not  claim 
the  peerage ;  but  their  pedigree  must  be  investigated, 
in  order  that  the  Crown  may  know  who  are  the 
descendants  of  the  last  peer,  and  what  is  the  situation 
of  the  various  coheirs.     The  history  of  these  various 

(q)  See  the  opinion  and  arguments  in  the  Camoys  case,  post. 
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183Q.  lines  of  descendants  has  in  a  great  d^ree  been  satis- 
*r"'  '  factorily  made  out,  but  it  is  not  to  be  expected  thit 
Peerage,  parties  who  make  out  the  pedigrees  of  other  fiunilies 
should  do  so  as  clearly  as  they  make  out  their  own. 
Some  of  the  parties  whose  pedigrees  have  thus  beoft 
traced  are  not  themselves  here  to  support  any  claim, 
or  for  any  other  purpose.  The  sole  object  of  requir- 
ing proof  of  these  pedigrees  is  what  I  have  stated,— 
the  procuring  information  for  the  Crown,  in  order 
that  the  Crown  may  know  in  whose  favour  the  abey- 
ance may  be  determined.  That  information  has  beoi 
obtained  here  by  the  evidence  which  has  been  laid 
before  your  Lordships.  And  though  the  evidence  with 
respect  to  some  of  the  lines  is  not  so  conclusive  as 
to  justify  your  Lordships  in  reporting  that  they  are 
the  descendants  of  the  coheirs  of  the  last  peer,  there  is 
certainly  sufficient  for  you  to  report  that  the  pee^ 
age  is  in  abeyance,  and  that  these  two  lines  have 
been  proved  so  as  to  enable  the  Crown  to  exercise  its 
discretion  as  to  these  lines. 

In  some  of  the  former  cases,  the  report  has  been 
that  there  appear  to  be  several  persons  descendants 
of  the  person  last  entitled ;  and,  in  others,  the  reports 
have  stated  in  what  mode  the  persons  have  descended. 
Those  who  do  not  claim,  and  have  not  made  out 
their  descent,  cannot  have  the  exercise  of  the  dis- 
cretion of  the  Crown  in  their  favour.  It  is,  therefore, 
unnecessary  to  say  more  with  respect  to  them  than 
that  there  are  other  descendants  living.  On  the 
whole,  it  appears  to  me  to  be  the  proper  course, 
instead  of  pronouncing  an  opinion  on  these  collateral 
pedigrees,  to  report  to  the  Crown  that  there  are  de- 
scendants of  the  person  last  entitled  besides  those  who 
have  presented  claims  to  the  Crown  for  this  peerage. 
It  will  be  open  to  your  Lordships  at  a  future  time  to 
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pursue,  if  necessary,  further  inquiries  into  this  mat-        1839. 


' sr- 


ter,  and  we  need  not  give  an  opinion  on  a  fact  which       braye 
is  not  regularly  before  us.  Peerage. 

In  the  result,  therefore,  I  should  propose  to  your 
Lordships  that  we  should  report  that  the  barony  of 
Braye  was  created  by  writ  in  1529,  and  is  descend- 
ible to  the  heirs-general  of  Edmund  Baron  Braye  \ 
that  it  appears  that  John^  the  second  baron,  son 
of  Edmund,  died  without  issue;  that  Mrs.  Otway 
Cave  has  made  out  her  claim,  as  descended  from 
Elizabeth,  the  second  daughter  of  Edmund ;  that  Sir 
Percival  Hart  Dyke  has  proved  his  descent  from  the 
third  daughter,  and  that  it  appears  that  there  are 
descendants  of  Anne,  the  eldest  daughter  of  Edmund, 
and  of  two  other  daughters ;  and  this,  I  think,  would 
probably  be  sufficient  without  stating  who  those 
descendants  are. 

Lord  Wynford: — I  entirely  agree  with  what  has 
now  been  proposed  to  your  Lordships.  It  appears  to 
me  that  the  two  claims  of  Mrs.  Otway  Cave  and  of 
Sir  Percival  Hart  Dyke,  have  been  satisfactorily 
made  out.  It  is  right  that  the  case  should  be  so  left, 
that  if  the  other  parties  entitled  should  bring  forward 
their  claims,  an  investigation  maybe  made  into  them. 

I  am  glad  that  we  have  had  the  opinion  of  the  Judges 
on  the  effect  of  the  attainder ;  the  clearest  opinion 
I  have  ever  heard  pronounced  by  the  Judges  within 
the  walls  of  this  House.  In  every  part  of  that  opinion 
I  most  fully  concur.  There  is  no  interest  that  can 
be  the  subject  of  forfeiture  which  can  be  affected, 
except  by  corruption  of  blood ;  and  in  this  case  the 
corruption  of  blood  was  removed  by  the  statute* 
I  may  also  state  that  I  am  of  opinion  that,  without 
that  statute,  the  other  coheirs  would  still  have  been 
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1839.       able  to  make  out  their  claim  to  the  peerage ;  inas- 
Bbate      Dauch  as  in  this  case  there  was  nothing  to  be  forfeited^ 
Peerage,     for  the  estate  was,  at  the  time  of  the  attainder,  in 
the  Crown. 

It  may  now  be  taken  as  settled,  that  if  a  person  is 
called  by  writ  to  this  House,  and  takes  his  seat  under 
the  writ,  that  constitutes  him  a  Baron  in  fee,  and  the 
dignity  is  descendible  to  his  heirs-general. 

The  Earl  of  Devon : — My  Lords,  having  attended 
throughout  this  argument,  if  I  felt  in  the  least  degree 
a  difference  of  opinion  on  this  subject,  I  should  cer- 
tainly express  it.  But  I  entirely  concur  in  what  has 
now  been  proposed  to  your  Lordships.  I  think  that 
Mrs.  Otway  Cave  and  Sir  Percival  Hart  Dyke  have 
made  out  their  respective  claims,  and  that  so  far  ve 
may  report  in  favour  of  the  petitioners. 

On  the  point  of  law  as  to  the  attainder,  I  do  not 
think  it  necessary  to  say  anything.  But  there  is 
another  question,  namely,  whether  in  a  case  in  which 
the  writ  creating  the  peerage  is  not  produced,  the 
House  would  decide  that  a  sitting  in  it  was  a  sitting 
under  a  general  writ.  That  question  has  already 
been  decided  (?•),  and  I  am  not  now  going  to  express 
any  doubt  on  the  propriety  of  that  decision.  The 
law  is  in  favour  of  the  existence  of  this  peerage  in  the 
coheirs  of  those  who  are  the  representatives  of  -£rf- 
mund  Lord  Braye. 

With  respect  to  the  form,  in  which  the  result 
is  to  be  entered,  on  claims  of  this  nature,  it  seems 
to  me  that  there  are  great  difficulties  in  either 
way  of  putting  it.  If,  on  the  one  hand,  we  do 
not  make  some  investigation  into  the  titles  of  all 

(r)  The  Vaux  case,  antCf  Vol.  V.  p.  526. 
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the  parties  concerned,  your  Lordships  cannot  give  1839. 
the  Crown  all  the  information  which  it  is  entitled  to  bbate 
expect.  But  if,  on  the  other  hand,  you  call  on  the  Pecmgt. 
claimant  to  make  out  the  pedigrees  of  all  the  other 
descendants,  you  put  him  in  a  situation  of  great  diffi^ 
culty,  requiring  him  to  do  what  may,  in  some  cases, 
be  absolutely  impossible.  In  the  choice  of  these  diffi- 
culties, I  think  that  the  course  which  the  Lord  Chan- 
cellor has  proposed,  is  the  most  judicious  in  itself, 
and  the  best  that  can  be  adopted,  namely,  to  state  our 
opinion  on  these  two  lines  in  these  two  claimants,  and 
to  state  enough  to  give  the  Sovereign  notice  that  there 
are  in  existence  other  persons  who  may  claim  as 
coheirs.  It  will  then  remain  for  the  Sovereign  to 
exercise  a  discretion  on  all  the  cases,  having  such 
information  on  the  whole  case  as  we  are  able  to  give. 
I  concur,  therefore,  my  Lords,  both  in  the  substance 
and  form  of  the  resolution  proposed  by  the  Lord 
Chancellor. 

Resolved  accordingly,  that  it  appears  to  this  Com- 
mittee that  Edmund  Lord  Braye  was  summoned  to 
Parliament  and  sat  in  the  House  in  the  twenty-first 
year  of  the  reign  of  King  Henry  the  8th,  and  that 
he  was  entitled  to  a  Barony  by  writ,  descendible  to 
the  heirs-general  of  the  body;  and  that  he  left 
one  son  /oAn,  the  last  Lord  Braye^  and  several 
daughters ;  and  that  John  the  son  died  without  issue ; 
and  that  the  petitioner,  Sarah  Otway  Cavcj  has 
proved  her  descent  from  Elizahetij  the  second 
daughter  of  the  said  Edmund  Lord  Braye ;  and  that 
the  petitioner,  Sir  Perdval  Hart  Dykcj  bart.,  has 
proved  his  descent  from  Frideswide,  the  third  daughter 
of  the  said  Edmund  Lord  Braye ;  and  that  it  appears 
that  there  are  descendants  now  living  of  Anne^  the 
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1 839.       eldest,  and  of  Dorothy  and  of  Franees^  two  younger 
*P  "  daughters  of  the  said  Edmund  Lord  Braye ;  and  that 

Peengp.  the  Said  Barony  is  in  abeyance  between  the  said 
Sarah  Otway  Cave,  Sir  Perdval  Hart  Dyke^  and  th^ 
descendants  of  the  said  Dorothy  and  Frances^  and  of 
the  said  Arme^  if  the  effect  of  an  attainder  of  the 
grandsons  of  the  said  Anne  has  beei^  removed  {$). 

Aug  27.  This  resolution  was  reported  by  the  Chairman  of 

the  Committee  to  the  Housci  and  was  agreed  to ;  and 
it  was  ordered  that  the  said  resolution  and  judgment 
be  laid  before  Her  Majesty. 

Her  Majesty  soon  afterwards,  by  letters  patent,  ter- 
minated the  abeyance  in  favour  of  Mrs,  Otway  Cave^ 
pQw  Baroness  Braye^ 

(s)  Vide  post,  the  report  of  the  Camoyt  Peerage  case. 


1839.  APPEAL 


Aug.  23.  27, 


FROM    THE    COURT    OF   CHANCJIRY   IN    IRELAND. 

Henry  Tqmmey    ----..--     Appellant. 

James  Whjte  and  Others     -     ^     -     -     Respondents. 

Practice.       The  House  of  Lords  will  not  give   relief  to  an  Appellant 

against  an  order  of  which  he  complains  by  his  petitioOi 
unless  he  has  taken  tbe  proper  course  to  obtain  relief  in 
th^  Court  below. 

The  Appellant  had  presented  a  petition  of  appeal 
against  an  order  of  the  Lord  Chancellor  of  Ireland^ 
dated  the  20th  of  Ju7ie  1837,  by  which  his  Lordship 
refused  to  make  any  order  on  a  petition  which  the 
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Appellant  had  presented  to  him,  praying  his  Lordship 
to  cause  certain  property  which  had  been  sold  under 
an  order  of  the  Court  to  be  restored  to  him. 

The  Appellant  was  heard  in  person  in  support  of 
his  appeal,  which  dealt  altogether  with  facts. 

No  counsel  appeared  for  the  Respondents. 


1839. 
' — s, — ' 
TOMMEY 

v. 

White 

and  others. 


The  Lord  Chancellor : — This  is  a  case  in  which  the 
Appellant  has  addressed  your  Lordships  without  being 
in  any  way  assisted  by  professional  advice.  The  Ap- 
pellant has  no  doubt  a  right  to  do  so,  but  then  it  is 
most  likely  that  a  person  in  his  situation  will  not 
bring  his  case  before  your  Lordships  in  such  a  way 
as  to  enable  you  to  correct  any  error  that  may  have 
been  committed.  The  appeal  is  against  an  order  of 
the  Court  of  Chancery  in  Ireland^  by  which  property 
to  which  the  Appellant  claims  to  have  been  entitled, 
is  directed  to  be  sold.  Of  the  property  of  which 
he  was  once  possessed  he  was  thus  deprived  by  the 
Court  for  the  purpose  of  satisfying  his  creditors. 
Whether  he  was  rightly  deprived  of  it  or  not  is  a 
question  into  which  we  cannot  now  inquire^  for  he 
has  not  adopted  that  course  which,  if  wrong  has  been 
committed  towards  him,  will  enable  your  Lordships 
to  relieve  him.  After  the  order  complained  of  had 
been  pronounced,  there  were  two  modes,  by  either  of 
which  the  Appellant  could  have  corrected  any  error 
that  might  have  been  committed:  he  might  either 
have  applied  to  the  Lord  Chancellor  to  re*hear  the 
cause,  or  he  might  have  presented  a  petition  of  appeal. 
He  pursued  neither  of  these  courses,  but  he  petitioned 
the  Lord  Chancellor  of  Ireland^  praying  him  to  com- 
mand the  restoration  of  the  property,  or  that  his  case 
might  be  investigated  without  delay,  and  that  certain 
persons  in  the  petition  named  might  answer  the 
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1839.       matter  thereof.    That  was  not  the  course  in  which, 

jii^^^^     according  to  the  practice  of  the  Court  of  Chancery, 

„  ^'  either  in  Ireland  or  here,  any  remedy  could  be  ob- 

aiidoihersi     taiucd,  OT  the  matter  brought  under  review.     The 

present  application  to  your  Lordships  is  not  against 

any  proceeding  in  the  cause,  or  any  decree  or  order 

duly  made  in  the  cause,  biit  against  an  order  made 

refiising  to  make  any  order  under  this  petition.    If 

the  Appellant  had  taken  any  professional  advice,  if  he 

had  not  acted  upon  his  own  opinion  of  the  law,  he 

would  not  have  committed  this  error ;  for  any  one  the 

least  acquainted  with  Courts  of  Equity  would  have 

told  him  that  this  was  not  the  way  to  proceed. 

I  shall  not  say  anything  of  the  merits  of  this  case, 
as  they  are  not  before  your  Lordships ;  but  if  the 
time  has  not  gone  by,  he  may  yet  bring  them  under 
your  Lordships'  consideration.  It  is  said  that  the 
time  has  gone  by;  but  your  Lordships  cannot  for 
that  reason  entertain  a  proceeding  entirely  irregular 
in  itself.  Your  Lordships  must  adopt  another  course, 
and  you  cannot  in  any  way  prejudice  the  case  of 
either  party  by  adopting  the  course  which  I  now 
propose.  I  move  that  this  appeal,  which  is  only 
against  the  order  of  the  Lord  Chancellor  of  Ireland 
declining  to  grant  the  prayer  of  the  petition  to  which 
I  have  before  referred,  be  dismissed. 

(The  Appellant  having  been  admitted  to  sue  in 
forma  pauperis,  nothing  was  said  about  costs.) 


END    OF    PART    IV.    VOL.    VI. 
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IN  COMMITTEE  OF  PRIVILEGES.  „i838: 

March  27. 
April  10. 

The  Camoys  Peerage.  Mays. 

June  8. 18.21. 

One  of  several  coheirs  to  a  barony  in  abeyance,  which  had  August  9. 14. 
been  created  by  writ  of  summons  and  sitting  in  Parliament,         1839 : 

was  attainted  of  high  treason.     His   son   and  heir  was  ^""®  '^^'  ^^* 

restored  in  blood  only,  by  Act  of  Parliament,  expressly  Auv'ust  27. 

excepting  honours  and  hereditaments.     Held,  that  it  is         

competent  to  the  Crown  to  terminate  the  abeyance  of  the  '^  Y^"*(y  *** 

'  .  ,  •'  Abeyance, 

barony  in  favour  of  the  heir  of  the  attainted  coheir,  or  of      Eject  of 
the  heir  of  any  of  the  other  coheirs,  and  that  the  right  to      -4j<a«w£/er. 
terminate  the  abeyance  in  favour  of  any  of  the  other  coheirs      Evidence. 
was  not  at  all  affected  by  the  attainder.  Inscription  on 

A  claimant  to  a  peerage  in  abeyance  is  bound  to  give  notice  to 
all  the  coheirs  known  to  him  to  be  existing ;  and  notice  by 
letter  through  the  post-oflSce  is  not  sufficient. 

Coheirs  to  a  peerage  in  abeyance  will  be  allowed,  on  petition 
to  the  House,  to  appear  by  counsel  before  the  Lords  Com- 
mittees for  Privileges,  to  watch  the  evidence  onbehalf  of  a 
claimant  whose  petition  to  the  Crown  is  referred  to  them ; 
but  if  he  claims  the  dignity  he  must  petition  the  Crown. 

Old  pedigrees  produced  from  the  custody  of  a  person  whose 
ancestor  was  connected  by  marriage  with  the  family 
described  in  the  pedigree,  are  admissible  as  evidence  to 
show  the  state  of  that  family ;  and  an  inscription  on  an  old 
portrait  of  one  of  that  family,  produced  from  the  same  cus- 
tody, is  admissible  for  the  same  purpose.  {Vide  infra, 
p.  801.) 

IHERE  were  four  petitioners  claiming  to  be  coheirs 
of  this  barony,  which  had  been  in  abeyance  for  above 
four  hundred  years.  There  were  three  other  coheirs, 
who  did  not  petition  or  interfere. 

The  petition  of  Thomas  Stonor,  esq.,  of  Stonor, 
in  the  county  of  Oxford,  presented  to  the  Queen  in 
September  1837, — praying  Her  Majesty  to  revive  in 
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1839.       his  person  the  dignity  of  his  ancestor,  by  summoning 
"T^    '      him  to  Parliament  under  the  style  and  title  of  Lord 

Camoys  '^ 

peenige.  Camoj/Sj — Stated  that  Sir  Thomas  Camoys^  of  Broad- 
water ^  in  the  county  of  Sussex^  knight,  was  summoned 
to  Parliament  in  the  7th  year  of  King  Richard  % 
and  to  succeeding  Parliaments  until  his  death,  and 
that  he  sat  in  Parliament  in  pursuance  of  the  said 
writs  of  summons,  whereby  he  acquired  the  dignity 
of  Baron  Camoys  to  him  and  the  heirs  of  his  body; 
that  he  was  succeeded  by  his  grandson,  Hugh  Lord 
CamoySj  who  died  under  age,  and  without  issue,  in 
the  6th  of  Henry  6  (1427),  whereupon  the  barony 
fell  into  abeyance  between  his  two  sisters,  Margard 
and  Altanora,  as  grand-daughters  and  coheirs  of 
Thomas  Lord  Camoys. 

That  Alianora  married  Sir  Roger  Lewknar^  knight, 
by  whom  she  had  a  son  and  heir.  Sir  Thomas  Lewknor^ 
of  TrottoTiy  the  father  of  Sir  Roger  Lewhnor^  who  died 
in  1 543  without  male  issue,  leaving  three  (a)  daugh- 
ters, Katherine  (Jb)  ^  Mabel,  and  Constance,  whose  re- 
spective representatives  were  his  coheirs. 

That  Margaret  married  Ralph  Radmylde,  esq.,  by 
whom  she  had  a  son  Robert,  who  liad  an  onlv  son 
Sir  William  Radmylde,  who  died  without  issue,  and 
two  daughters,  Margaret  and  Elizabeth  Radmylde, 
who  became  coheirs  to  thi^ir  said  brother,  and,  as  such, 
coheirs  of  their  grandmother (r*)  Margaret  Camoys. 

That  Elizabeth  married  Nicholas  Lcirknor,  esq., 
by  whom  she  liad  a  son  and  heir,  Edtcard  Leicknor, 

(a)  This  was  an  error,  vide  infra^  pp.  793.  7J)G. 

(A)  Katherine  married  John  Mill^  esq.  of*  Grcnthamy  in  the 
c(»unty  of  Hantsy  and  had  by  him  a  son,  from  whom  is  descended 
in  a  direct  hue,  Sophia,  the  widow  of  the  ChevaHer  Ferdinand  de 
la  Caincf/,  and  one  of  the  four  coheirs  clainiing  the  barony. 

((•)  Ihis  also  was  an  error,  vide  infra,  p.  811.  The  evidence 
sliowc'd  that  Margaret  and  Elizabeth  Radmijlde  were  the  daughters 
of  Margaret  Camoi/s. 
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of  Kingston  Bowsey^  who  died  in  I5289  leaving  a  son        i8d9. 
Mdward  Lewknor^    whose   son    and    heir,   Edward      c  a  hoys 
Lewknx>rj  was  attainted  of  high  treason  in  the  reign      Peerage, 
of  Queen  Mary ;   and  petitioner  was  advised,   that 
the  subsequent  restitution  in  blood  of  his  son,  Sir 
Edward  Lewknor,  did  not  enable  him  or  his  descend- 
ants to  sustain  the  character  of  coheirs  to  the  barony 
of  Camay s.    That  Sir  Edward  Lewknor,  the  grandson 
of  the  attainted  Edward  Lewknor,  died  in  1618^  leav- 
ing a  son,  whose  only  child  (d)  died  without  issue, 
and  two  daughters,  Anne  and  Katherine,  whose  repre- 
sentatives are  now  the  coheirs  of  the  said  Edward 
Lewknor  (e). 

That  the  said  Margaret,  the  elder  sister  (aunt) 
and  coheir  of  Sir  William  Radmylde,  married  John 
Goring,  of  Burton,  in  the  county  of  Sitssex,  esq., 
and  had  by  him  a  son,  John  Goring,  the  great- 
grandfather of  Sir  Henry  Goring,  knt.,  who  died  in 
1 594,  leaving  a  son.  Sir  William  Goring,  whose  grand- 
son, Sir  JVilliam  Goring,  was  created  a  baronet  in 
1622,  and  died  in  1652,  leaving  a  son.  Sir  Henry 
Goring,  bart.,  the  father  of  Sir  William  Goring,  bart., 
who  died  without  issue  in  1723,  and  a  daughter  Anne, 
who  intermarried  with  Richard  Biddulph,  of  Bid- 
dulph,  in  the  county  of  Stafford,  esq. ;  that  John  Bid- 
dulph, her  son  and  heir,  died  in  1720,  in  the  lifetime 
of  his  uncle,  Sir  William  Goring,  leaving  two  sons 
and  two  daughters  ;  that  Richard  Biddulph,  the  elder 

{d)  Maryy  the  wife  of  Horatio  Totonshendy  created  Lord  Towns- 
hend, 

(e)  Anne  married  Sir  Nicholas  le  Strange,  of  Hunstanton,  in  the 
county  of  Norfolk,  and  had  by  him  a  son,  from  whose  grand- 
daughters, ArminCy  married  to  Nicholas  Sti/lemany  ef^q.,  and  Ltici/, 
married  to  Sir  Jacob  Astley,  bart.,  the  two  claimants,  Mr.  Lr 
Strange  Styleman  and  Sir  Jacob  Astley,  are  respectively  descended, 
in  the  third  generation ;  Katherine  married  James  Calthorpe,  esq., 
but  of  her  descendants  there  was  no  account. 

3  F  2 
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1 839.       son,  became  sole  }ieir  of  Sir  William  Goring^  and 
r^JITl      di^d  unmarried  in   1769,  leaving  his  brother's  son, 
Peerage.      John  Biddulph,  his  heir,  and  that  this  John  died 
without    issue    in    1836,   when    the   representatives 
of  his  two  aunts  became  his  coheirs;    that   Anne^ 
the    younger    aunt,    married   Anthony  Wright^   of 
Wealside,  in  the  county   of  JSsseXj  esq.,   whose  re- 
presentative is  now   a    coheir  (e)   of  the  barony  of 
Camoys ;  that  Mary^  the  elder  aunt,  married  Thomas 
JStonor,  of  Stonor^   in  the  county    of   Oxford^  esq., 
by  whom  she  had  Charles  Stonor^  whose  son  and  suc- 
cessor, Thomas  Stonor,  petitioner's  father,  died  in  1831; 
that  upon  the  death  of  John  Biddulph  in  1835,  this 
petitioner  became  the  senior  representative  of  his  an- 
cestor Thomas  Lord  Camoys^  and,  as  such,  the  eldest 
coheir  to  the  dignity  of  Lord  Camoys. 

Her  Mnjesty  referred  the  petition,  first,  to  the 
Attorney -general^  and  afterwards,  with  his  report 
thereto  annexed,  to  the  House  of  Lords,  who  referred 
the  same  to  the  Committee  for  Privileges. 

In  February  1838,  before  that  Committee  sat, 
Henry  Le  Strange  Styleman^  of  Hunstanton^  in  the 
county  of  Norfolk^  esq,,  and  Sir  Jacob  Astley^  of 
Melton  Constable^  in  the  same  county,  bart.,  presented 
petitions  to  the  House,  each  stating  that  he  was  one 
of  the  coheirs  of  the  said  barony,  and,  as  such,  had 
been  served  with  notice  of  Mr.  Stonors  claim;  and 
further  stating  that  petitioner  presented  a  petition  to 
tl)e  Queen  to  determine  the  abeyance  of  the  barony 
in  his  own  favour,  and  that  such  petition,  he  believed, 
would  be  soon  referred  to  the  House.  The  petitioners 
respectively  prayed  to  be  allowed,  in  the  meantime,  to 
attend  by  counsel  to  protect  their  respective  interests 

(e)  Tliis  coheir,  Anthony  Georvre  Wrighty  who  assumed  the  name 
of  Biddulph,  did  not  claim. 
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1 

in  the  event  of  any  proceedings  taking  place  on  Mr.        i839. 
Stonor's  petition.  ^' 

Those  petitions  also  were  referred  to  the  Committee       Peerage. 
for  Privileges,  and  it  was  ordered  that  the  petitioners 
might  be  at  liberty  to  appear  by  counsel,  as  prayed 
by  them. 

At  the  first  sitting  of  the  Committee,  on  the  27th 
of  March,  Sir  TVilliam  Follett  and  Mr.  Fleming  ap- 
peared as  counsel  for  Mr.  Stonor ;  and  Sir  N.  Harris 
Nicolas  and  Mr.  Charles  Beavan,  for  Sir  Jacob  Astley 
and  Mr.  Le  Strange  Styleman. 

The  Solicitor-general^  in  the  absence  of  the  il<- 
tomey-generalj  on  behalf  of  the  Crown,  took  a 
preliminary  objection  to  the  claimant's  proceeding, 
for  that  there  was  a  coheiress  to  the  barony,  known 
to  the  claimant  to  have  existed,  but  not  mentioned  in 
his  pedigree,  in  which  Sir  Roger  Lewknor  (the  grand- 
son of  Alianora  Camoys)  was  represented  as  having 
three  daughters,  Katherine,  Mabel,  and  Constance, 
by  his  wife  Elizabeth  Mesant.  But  he  had  another 
daughter  by  a  former  wife,  whose  name  did  not  ap- 
pear in  the  pedigree,  nor  were  her  descendants  served 
with  notice,  as  required  by  the  rules  of  the  House, 
that  all  coheirs  known  to  exist  should  be  served. 
It  appeared  from  certain  proceedings  in  the  Ex- 
chequer, in  the  1st  of  Phil,  and  Mary,  that  Sir 
Roger  Lewknor\  daughter  by  his  first  wife  was 
named  Jane,  that  she  married  Sir  Arthur  Pole,  and 
after  his  death  became  the  wife  of  Sir  William 
Barentyne. 

Mr.  Fleming : — There  is  great  doubt  whether  that 
Jane  was  legitimate,  or  left  legitimate  issue  ;  means 
have  been  taken  to  ascertain  the  fact.  In  the  meantime, 
it  is  but  reasonable  that  the  petitioner  may  be  permitted 
to  proceed  to  prove  the  principal  line  of  descent. 

3  F  3 
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1839.  The  Earl  of  Shaftesbury ^  Chairman  of  the  Com- 

Camoys  Dfiittee,  said,  that  if  there  was  reason  to  suppose  that 
Peerage,  there  Were  coheirs  representing  any  line,  they  must 
be  served  with  notice,  so  as  to  afford  them  an  oppor- 
tunity of  appearing  to  oppose  the  claim  or  support 
their  own.  The  claimant  having  exhibited  a  pedi- 
gree, showing  Lord  Harvard  de  fValden  and  Lord 
Clinton  to  be  representatives  of  Jane  Lewknor^  was 
bound  to  serve  notice  of  the  proceedings  on  them 
before  he  could  be  permitted  to  proceed. 

Mr.  Fleming : — Notice  has  been  given  to  Lord 
Clinton  by  letter  through  the  post-ofl&ce. 

The  Earl  of  Shaftesbury : — Notice  by  post  is  not 
suflSicient. 

Sir  IVilliam  Follett  said  he  trusted  that  his  right  to 
proceed  would  not  be  affected  by  anything  that  ap- 
peared in  the  pedigree  just  referred  to,  as  it  had  not 
been  laid  before  the  Committee.  The  objection  takea 
by  the  Solicitor-general  ought  not  to  prevail,  unless  he 
was  prepared  to  produce  the  original  document  from 
which  he  inferred  that  there  was  this  daughter  Jane. 

The  Solicitor-general  said  he  was  not  then  prepared 
with  that  proof. 

The  Earl  of  Shaftesbury : — As  the  claimant  stood 
upon  the  pedigree  originally  produced,  in  which  this 
daughter  of  Sir  Roger  Lewknor^  by  his  first  mar- 
riage, was  not  named ;  and  as  the  Solicitor-general 
was  not  prepared  to  give  evidence  of  her  existence, 
the  petitioner  might  proceed  with  his  case,  but  their 
Lordships  would  stop  the  proceedings  as  soon  as  it 
should  appear  that  there  were  other  parties  who 
might  be  claimants  but  were  not  served  with  notice. 

The  Solicitor-general  said  he  was  instructed  that 
notice  had  not  been  served  on  Madame  De  la  Cainea^ 
a  coheir. 
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Proof  of  notice  to  her  having  then  been  given,  i839. 

Sir  William  Follett  opened  the  allegations  of  the  cImoys 
petition,  and  witnesses  were  examined  in  support  of  Feemge. 
them,  beginning  with  the  production  of  the  close 
rolls,  containing  writs  of  summons  to  Parliament  in 
the  7th,  8th,  and  subsequent  years  of  the  reign  of 
Richard  2,  and  the  two  succeeding  reigns,  in  which 
appeared  the  name  of  Thomas  Lord  Camay s  among 
other  peers.  It  appeared  from  the  rolls  of  Parliament 
of  the  21st  of  Richard  2,  and  of  subsequent  years, 
that  he  sat  frequently  in  Parliament  as  a  peer  of  the 
realm. 

On  a  subsequent  day,  before  the  whole  of  Mr. 
Stonor*s  evidence  was  given  in,  Mr.  Tennant  ap- 
peared before  the  Committee  as  counsel  for  Madame 
De  la  Caineaj — in  pursuance  of  an  order  on  a  petition 
from  her  to  the  House,  similar  to  the  petitions  of  Sir 
Jacob  Astley  and  Mr.  Le  Strange  Stylemany^—and 
asked  that  the  proceedings  might  be  stayed  until  her 
solicitors  could  communicate  with  her,  (she  was  then 
residing  in  Naples^)  to  ascertain  whether  she  wished 
to  adduce  any  evidence. 

The  Committee  expressed  to  him  a  clear  opinion 
that  there  was  no  ground  for  stopping  the  proceed- 
ings :  the  learned  counsel  might  watch  the  evidence. 

The  Solidtor-general  produced  a  witness  from  the 
Queen's  Remembrancer's-oflSce,  with  the  record  of 
the  Exchequer  of  the  1st  of  PhiL  and  Mary,  before 
referred  to,  reciting  a  deed,  dated  in  the  24th  year 
of  Henry  8,  whereby  Sir  Roger  Lewknor^  in  consi- 
deration of  the  marriage  of  Sir  William  Barentyne 
with  Jane  Pole,  widow,  daughter  and  heir  of  Sir 
Roger  Lewknorj  granted  unto  them  the  reversion  of 
certain  manors. 
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1839.  Sir  William  Follett  said  that,  in  consequence  of 

'T"'^  '  the  investigations  made  by  Mr.  Stonar  since  he  laid 
Peerage,  his  printed  case  on  the  table,  he  was  now  able  to  show 
that  the  Baroness  De  la  Zouche,  and  her  sister,  the 
Honourable  Katherine  Annabella,  wife  of  Captain 
Pechellj  were  the  representatives  of  the  said  Jaiie  (/), 
and  consequently  coheirs  of  the  barony  in  the  same 
line  with  Madame  De  la  Cainea.  He  then  proved 
that  notice  of  these  proceedings  was  given  to  both 
those  ladies,  but  they  declined  to  interfere. 

The  evidence — nearly  all  documentary — given  in 
for  Mr.  Stonor  was  very  voluminous :  first  showing 
the  creation  of  the  barony  in  Sir  Thomas  Camoys^  in 
the  reign  of  Richard  2 ;  the  death  of  Sir  Richard 
CamoySj  his  son  and  heir  apparent,  in  his  own  life- 
time, leaving  a  son  Hugh — who  succeeded  to  the 
barony  on  the  death  of  his  grandfather,  and  died  with- 
out  issue — and  two  daughters  before  named,  between 
whom,  on  their  said  brother's  death,  the  barony  fell 
into  abeyance  The  evidence  then  showed  the  con- 
tinued abeyance  of  the  barony,  tracing  the  descent  of 
Madame  De  la  Cainea^  and  of  Lady  De  la  Zouche  and 
Mrs.  Pechelly  from  the  younger  sister,  and  of  Mr. 
Stonor  and  Mr.  Anthony  George  Wiight  Biddvlphy 
and  Sir  Jacob  Astley  and  Mr.  StylemaUj  from  the 
elder  sister.  The  chief  links  in  those  long  chains  of 
evidence,  and  the  points  that  arose  on  them,  will  be 
stated  in  the  speech  of  counsel  summing  up  the  case 
for  Mr.  Stonor. 

if)  From  an  amended  pedigree  given  in  by  Mr.  Stonor^  and  from 
his  proofs,  it  appeared  that  this  Jane  was  thrice  married ;  first,  to 
Sir  ChrisU»pher  Pickering,  by  whom  she  had  a  daughter,  an  onlj 
child,  who,  by  her  first  husband,  Sir  Francis  Weston,  had  a  son, 
Sir  Henry  Weston^  whose  daughter  marned  Sir  Thomas  Biishopp^ 
and  had  by  him  a  son,  from  whom  Lady  de  la  Zouche  and  Mrs. 
Pechell  are  Hneally  descended. 
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At  a  subsequent  sitting  of  the  Committee,  Mr.  1839. 
Fleiningy  on  behalf  of  Mr.  Stonor,  proposed  to  give  ^^Imoys 
further  evidence,  with  a  view  of  carrying  the  creation  Peerage, 
of  the  barony  up  to  the  49th  of  Henry  3,  he  having  i838 : 
previously  laid  on  the  table,  by  leave  of  the  House,  "^  ^' 
an  amended  pedigree  and  an  additional  printed  case. 
Accordingly,  his  witnesses  produced  from  the  close 
rolls  of  that  year,  an  enrolment  of  general  writs  of 
summons  to  Parliament,  in  which  the  name  of  Ralph 
Camoys  appeared  as  summoned  among  other  lords. 
His  grandson  Ralph  Lord  Camoys  appeared  from 
later  enrolments  of  like  writs  to  have  been  summoned 
to  Parliament  regularly  from  the  7th  of  Edward  2 
to  the  9th  of  Edward  3.  By  a  fines  roll  of  the  49th 
Edward  3,  and  by  other  documents,  it  would  appear 
that  Thomas  Lord  Camoys^  whose  summons  to  and 
sitting  in  Parliament  in  the  7th  Richard  2  had  been 
before  proved,  was  the  grandson — consanguineus  et 
hcsres — of  the  last-mentioned  Ralph  Lord  Camoys;  and 
in  further  proof  that  the  said  Thomas  and  the  said 
Ralphs^  his  predecessors,  were  peers  of  Parliament,  a 
writ  was  produced  from  the  close  rolls  of  the  7th  of 
Richard  2,  from  which  it  appeared  that  this  Thomas 
was  elected  a  knight  of  the  shire  to  that  Parliament, 
for  Surrey^  that  he  petitioned  the  King  to  be  dis- 
charged from  so  serving,  stating  that  he  was  a  ^^Ban- 
nertttj'  and  that  his  ancestors  were  "  Banneretts" 
and  that  the  King  accordingly  commanded  the  sheriff 
to  discharge  him,  and  to  make  a  new  election  of  a 
knight  (g)  for  the  said  county. 

Mr.  Fleming  having  completed  his  evidence  on 
this  new  head,  and  further  proved  the  pedigrees,  not 
only  of  his  client  but  of  all  the  coheirs,  as  well  of 

(g)  A  copy  of  this  writ,  with  a  translation,  was  printed  with  the 
minutes;  it  was  to  this  effect:  **  The  King  to  the  sheriff  of  Surrey, 
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1839.       those  who  claimed  the  barony  as  of  those  who  did  not, 

CAMoYf      ^J^^d  for  leave  to  sum  up  the  case. 

Peerage.  The  Committee,  on  the  suggestion  of  the  Attorney- 
general,  said  it  would  be  more  convenient  to  hear  the 
summing  up  when  the  whole  of  the  evidence  would 
be  in  print. 

The  petitions  presented  by  Mr.  Styleman  and  Sir 
Jacob  Astley  to  the  Queen,  were  on  the  11th  of  May 
1838  referred  to  the  House  of  Lords,  with  the  Attorney- 
generaVs  reports  on  them,  and  by  the  House  to  the 
Committee  for  Privileges.  They  stated  the  origin  of 
the  barony,  and  the  continued  abeyance  of  it  through 
coheirs,  as  the  same  had  been  stated  by  Mr.  Stonor'% 
petition,  except  that  they  alleged  that  the  coheir  from 
whom  they  were  descended  was  the  elder  sister  of  the 
coheir  from  whom  Mr.  Stonor  derived  his  descent ; 
and  with  respect  to  the  attainder  of  Edward  Lewknar^ 
who  stood  in  the  direct  line  of  their  descent,  they 
stated  that  he  "  had  issue  Sir  Edward  Lewknor^  of 
&c.,  who  together  with  his  brothers  and  sisters  were 
restored  and  enabled  in  blood  and  lineage  as  heirs  to 
their  father,  in  the  same  manner,  &c.  to  all  intents, 
&c.  as  they  or  any  of  them,  their  heirs,  or  the  heirs 
of  any  of  them,  might  or  should  have  been  if  their 
said  father  had  not  been  attainted,  and  were  enabled 
to  make  their  pedigree  and  conveyance  in  blood, 
lineage,  and  degree,  as  heir  or  heirs  to  and  from 
their  said  father,  as  also  to  and  from  any  other  per- 

greeting :  Because,  as  we  have  heard,  you  have  elected  Thomaz 
Camoys^  knight,  who  is  a  bannerett,  as  many  of  his  ancestors  have 
been,  to  be  one  of  the  knights,  &c.  of  the  said  county,  we,  con- 
sidering that  banneretts  of  this  kind  have  never  been  heretofore 
accustomed  to  be  elected  as  knights  for  the  county,  we  will  that  he 
be  exonerated  from  the  office  of  knight  about  to  come  to  the  said 
Parliament  for  the  Commons  of  the  county  aforesaid,"  &c. 
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son  or  persons,  by  Act  of  Parliament,  1  JEUzabeth.''       isso. 
The  petitioners  then  deduced  their  descent  from  the      Camots 
two  grand-daughters  of  Anne  Lewknor{h\  one  of  the      Peerage, 
daughters  of  the  said  Sir  Edward  Lewknovy  and  they 
prayed  Her  Majesty  to  determine  the  abeyance  of 
the  said  barony  in  their  favour  respectively. 

The  petition  of  Madame  de  la  Cainea  to  the  Queen, 
praying  Her  Majesty  to  revive  the  said  dignity  in 
her  person,  or  to  abstain  from  determining  the  abey- 
ance in  favour  of  any  of  the  other  petitioners,  was 
soon  afterwards  in  like  manner  referred  to  the  Com- 
mittee. 

The  Solidtor-generalj  on  a  subsequent  day  said, 
he  was  counsel  for  Mr.  Styleman^  whose  printed  case 
had  been  just  presented,  and  he  should  be  ready  to 
proceed  on  it  within  the  fourteen  days  allowed  by 
the  rules  of  the  House. 

Sir  H.  Nicolas  said,  it  was  the  wish  of  the  claimant 
for  whom  he  attended  (Sir  Jojcoh  Astley\  that  no 
time  should  be  lost.  His  printed  case  was  also  on 
the  table. 

Mr.  Thesigevj  who  was  now  of  counsel,  with  Mr. 
Tennant^  for  Madame  de  la  Cainea^  observed,  that 
her  petition  to  the  Queen  was  not  yet,  but,  no  doubt, 
would  soon  be  referred  to  the  House  (i) ;  and  as  she 
was  residing  abroad,  he  had  not  yet  received  full  in- 
structions for  her  case. 

Sir  Williain  Follett : — Her  pedigree  has  been  fully 
proved  by  Mr.  Stonor :  no  further  delay  ought  to  be 
interposed  to  the  summing  up  of  his  evidence. 

The  Committee  informed  counsel  that  those  claim- 
ants whose  cases  had  been  put  on  the  table,  would  be 

(/*)  Vide  ante,  note  (e),  p.  791. 

(i)  It  was  referred  a  few  dajs  after,  in  the  usual  form. 
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1 839.       expected  to  proceed  at  their  next  sitting ;  and  the  most 

Camoys      convenient  course  would  be  to  take  the  whole  of  each 

Peerage,      claimant's  evidence  and  have  it  printed^  and  then,  on 

a  day  to  be  appointed,  to  hear  each  claimant's  counsel 

to  sum  up  seriatim. 

The  Solicitor-general  stated  Mr.  Stj/leman's  case  on 
a  subsequent  day,  and,  taking  the  benefit  of  the  proofs 
given  in  for  Mr.  Stonor^  he  afterwards  supplied  some 
new  pieces  of  evidence.  He  did  not  attempt  to  carry 
the  creation  of  the  barony  beyond  the  7th  Richard  2, 
when  Sir  Thomas  Camoys  was  summoned.  He  observed 
that  Margaret  Camoys^  the  elder  sister  and  coheir  of 
Hugh  last  Lord  Camoys,  and  coheir  of  her  said  grand- 
father, married  Ralph  Radmylde,  and  by  him  bad  two 
daughters ;  from  Margaret,  one  of  the  two,  and  wife 
of  John-  Goring,  were  descended  Mr.  Stonor  and 
Mr.  Wright  Biddulph;  and  Mr.  Styleman  and  Sir 
Jacob  Astley  were  descended  from  the  other,  Isabella, 
who  married  Nicholas  Lewknor,  of  Parham ;  but  as 
she  was  in  some  documents  called  Elizabeth,  he  pro- 
duced evidence  to  show  that  the  two  names  were 
synonimous  in  ancient  times  (A).  Her  great  grand- 
son and  heir,  Edward  Lewknor,  of  Kingston  Bowsey, 
was  attainted  of  treason  in  the  reign  of  Queen  Mary, 
but  his  children  were  restored  in  blood  by  statute 
1  Elizabeth.  In  the  course  of  the  descent  from  the 
restored  heir  of  the  attainted  person,  Mary  Lewknor 
became  the  sole  heir  and  representative  of  that  family. 
She  married  Horatio,  the  first  Lord  Townshend,  and 

(h)  Tlie  witness,  Mr.  Hardu,  clerk  in  the  Tower  Record-office, 
said  the  names  were  U!^ed  indifferently  in  inquUitiones  post  moriewi, 
in  the  reigns  ofEdivard  2  and  Edward  3.  From  Camden  s  Remains 
from  old  documents  in  the  British  Museum,  and  from  Morrrif 
he  produced  numerous  instances  in  which  the  names  Elizabeth  and 
Isabella^  or  Isabeau,  were  applied  to  the  same  person.  {Printed 
Minutes  of  Evidence,  p.  351.) 
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died  without  issue:  all  which,  he  said,  would  appear        isso. 
from  pedigrees  and  other  pieces  of  evidence  which      cTmoys 
would  be  produced  from  amongst  the  muniments  at      Peerage. 
Raynkam  Hall,  the  seat  of  the  Townshend  family. 

Mr.  Stj/leman's  solicitor,  Mr.  Gilman^  was  about 
to  give  in  a  MS.  book  containing  old  pedigrees.  He 
said  he  received  it  from  Lord  Charles  Totvnshend,  at 
Raynham  Hall. 

The  Attorney-general  objected  that,  without  better 
evidence  of  the  history  and  custody  of  these  pedigrees, 
they  could  not  be  received  to  prove  the  pedigree  of 
the  Camoys  family. 

The  Solicitor-general: — The  manuscript  was  found 
among  the  muniments  of  the  Townshend  family,  kept 
at  the  family  mansion,  and  the  head  of  that  family 
had  been  connected  by  marriage  with  the  family  whose 
pedigree  was  the  subject  of  inquiry.  A  narrative  or 
document  of  this  sort  had  been  under  like  circum- 
stances received  in  the  Troutbeck  case. 

Sir  H.  Nicolas : — In  the  Br  aye  peerage  case,  simi- 
lar evidence  was  received,  viz.  the  Lovett  pedigree 
and  the  Vernon  pedigree,  without  objection. 

The  Committee  said,  that  as  there  was  a  person 
who  could  give  a  better  account  of  the  history  and 
custody  of  these  documents,  he  ought  to  be  called. 

The  same  witness  was  about  giving  in  an  inscrip- 
tion on  a  picture  which  he  saw  at  Raynham  Hall. 
It  was  the  picture  of  a  youth,  placed  in  a  fixed  panel 
over  the  fireplace,  in  the  billiard-room ;  and  the  in- 
scription was,  "  Lewknor^  brother  to  Mary,  the  first 
wife  of  Horatio  Lord  Townshend'' 

The  Attorney-general  objected  to  the  reception  of 
this  inscription  as  evidence,  distinguishing  it  from 
inscriptions  in  a  church  or  other  public  building. 
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1839.  The  Committee  held  that  it  was  receivable ;  and  it 

Camoys      ^^  received  accordingly. 

Peerage.  At  a  Subsequent  sitting  of  the  Committee,  Lord 

Charles  Townshend  attended  as  a  witness,  to  give  a 
better  account  of  the  manuscript  before  mentioned. 
He  said :  "  I  am  the  son  of  the  late  Marquis  Town^ 
hendj  and  under  his  will  I  am  in  possession  of  the 
family  seat,  Raynham  Hall.  This  book  (MS.  No.  1) 
I  purchased  at  the  sale  of  my  father's  library,  in  1812 
- — sold  under  the  directions  in  his  will — together  with 
other  works  on  heraldry.  My  father  was  esteemed  a 
great  herald.  The  book  has  been  again  added  to  the 
library  at  JRaynham  Hall,  and  has  been  kept  there 
ever  since,  until  I  gave  it  to  Mr.  Gilman  to  produce 
here.  I  saw  it  while  my  father  lived  :  it  has  some 
notes  of  his  writing.'* 

The  Attomey-generalj  considering  the  connexioD 
of  the  Tovmshend  family  with  a  branch  of  the  family 
claiming  the  barony,  and  that  it  was  probable  the 
pedigrees  were  brought  to  the  Townsliend  family  by 
Mary  Lady  Townshendy  the  representative  of  the 
eldest  branch  of  the  descendants  of  Elizabeth  Rod- 
myldcy  and  also  considering  the  satisfactory  account 
just  now  given  of  the  custody  of  those  documents, 
admitted  that  they  were  receivable  in  evidence. 

The  manuscript  book  then  given  in  contained  the 
pedigrees  of  several  families,  traced  down  to  their 
respective  connexions  with  the  Townshend  family;  and 
among  others,  of  the  family  of  Lewknory  beginning 
with  Sir  Thomas  Lewknor^  oi  Goring ^  in  1446,  and 
tracing  down  the  descendants  of  his  sons,  who  left 
issue,  to  the  year  1613. 

The  evidence  for  Mr.  Styleman  and  Sir  Jacob  Asi- 
ley  having  been  closed,  Mr.  Thesiger  said  it  was  not 
the  intention  of  Madame  De  la  Cainea  to  offer  anv 
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evidence ;  resting  on   the  proofs  already  given.     He        isso. 
wished  to  be  informed  whether  it  was  necessary  for      Camoys 
her  to  print  a  case.  Peerage. 

The  Committee  informed  him  that  the  standing 
order  required  every  person  claiming  a  peerage  to 
print  a  case. — A  day  was  named  for  laying  her  case 
on  the  table. 

Mr,  Fleming  summed  up  the  case  of  Mr.  Stonor 
on  the  13th  of  July  1838.  He  said  that  since  his 
evidence  was  closed,  or  nearly  closed,  the  petitions 
of  three  other  claimants  were  referred  to  their  Lord- 
ships' consideration,  and  some  further  evidence  was 
adduced  by  two '  of  them  ;  but  the  pedigree  as 
proved  by  Mr.  Stonor  stood  without  any  material 
addition,  except  the  old  pedigrees  in  the  MS.  pro- 
duced from  Lord  Townshend^^  muniments.  On  the 
part  of  the  third  counter-claimant,  Madame  De 
la  Caineaj  no  evidence  was  given;  she  relied  on 
the  proofs  given  by  Mr.  Stonor.  From  his  first 
printed  case  it  would  appear  that  Madame  De  la 
Cainea  was  the  only  heir  of  Aiianora  Camoys^  the 
second  daughter  of  Sir  Richard  CamoySj  and  younger 
coheir  of  Hugh^  the  last  Lord  Camoys.  When  that 
case  was  put  on  their  Lordships'  table,  Mr.  Stonor 
was  under  the  impression  that  Sir  Roger  Lewknor^ 
the  grandson  and  heir  of  Aiianora^  had  only  three 
daughters,  but  subsequent  investigations  led  him  to 
the  knowledge  of  another  daughter,  Jane,  by  a  prior 
marriage,  and  she  was  now  clearly  shown  to  be  re- 
presented by  Lady  Zouche  and  Mrs.  Pechell ;  so  that 
Sir  Roger  Lewknor  is  represented  by  them  as  well  as 
by  Madame  de  la  Cainea^  who  is,  in  fact,  the  junior 
of  the  three  coheirs  of  the  junior  coheir  of  the  last 
Lord  Camoys.     Of  Madame  De  la  Cainea^  claim,  it 
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1839.  would  not  be  necessary  to  say  more,  were  it  not 
^^'^  for  the  peculiar  part  of  her  petition  to  the  Queen, 
Peerage,  praying  Her  Majesty  "  either  to  revive  in  her  own 
person  the  said  dignity,  or  to  abstain  from  deter- 
mining the  abeyance  in  favour  of  any  of  the  peti- 
tioners." Among  all  the  precedents  that  have  been 
looked  into  on  this  subject,  not  one  could  be  found 
for  such  a  prayer ;  and  it  certainly  appeared  to  be 
an  extraordinary  attempt  by  the  youngest  of  all  the 
coheirs  to  influence  the  prerogative  of  the  Crown. 

By  the  evidence  given  on  Mr.  Stonor's  additicmal 
case,  his  pedigree  was  deduced  from  Sir  Ralph  de 
CavioySy  who  died  in  43  Henry  3,  and  whose  son, 
Ralph  Lord  Camoys,  was  summoned  to  Parliament 
in  the  49th  of  that  King's  reign.  The  most  ancient 
writs  of  summons  extant  are  those  for  that  Parlia- 
ment. The  pedigree  should  not  have  commenced 
earlier  than  Ralph  Lord  Camot/Sj  were  it  not  neces- 
sary to  prove  that  the  barony  which  he  acquired 
by  the  summons  to  that  Parliament  could  only 
have  been  a  personal  dignity.  It  was  not  the  cus- 
tom in  this  country  till  long  after  the  reign  of 
Henry  3,  to  create  baronies  in  any  other  way  than 
by  tenure  or  by  writ  of  summons  to  Parliament; 
and  to  show  that  the  barony  of  Cavioys  could  not 
be  created  by  tenure,  a  witness  was  examined,  who 
said  he  had  gone  through  the  inquisitions  taken  upon 
the  death  of  Sir  Ralph  de  Camoys,  father  of  the  first 
person  of  his  family  proved  to  have  been  summoned 
to  Parliament,  and  did  not  find  in  any  of  them 
that  he  held  any  lands  by  barony.  In  fact,  all  the 
lands,  with  a  trifling  exception,  held  by  Sir  Ralph 
de  CamoySj  were  held  of  subjects,  and  not  of  the 
Crown  in  capite.  It  was,  therefore,  impossible  that 
he  could  have  been  a  baron  by  tenure. 
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Ralph  Lord  Camoys  is  proved  to  have  been  sum-  i839. 
moned  to  Parliament  in  49  Henry  3.  There  are  no  Camoys 
enrolments  of  writs  of  summons  to  Parliament  extant  Peerage. 
from  the  49th  Henry  3  till  the  23d  of  Edward  1,  and 
Ralph  Lord  Camoys  died  in  5  Edward  1,  as  appeared 
by  an  inquisition  post  mortemj  which  finds  that  John 
de  Camoys  was  his  son  and  heir.  It  is  uncertain 
when  John  died;  from  proceedings  before  Parlia- 
ment, it  is  clear  he  died  before  26  Edward  1.  He 
might  have  been  living  in  23  Edward  1,  but  his  name 
does  not  appear  on  the  enrolments  of  writs  of  sum- 
mons to  Parliament  in  that  year.  The  second  Ralph 
Lord  CamoySj  who  is  proved  to  have  been  JohiC^  son, 
was  summoned  to  twenty  difierent  Parliaments  held 
between  the  7th  of  Edward  2  and  the  9th  of  Edward  3. 
He  was  succeeded  by  his  son  Thomas  Lord  Camoys^ 
who  died  in  46  Edward  3,  without  leaving  issue 
surviving.  It  does  not  appear  that  that  Thomas  was 
summoned  to  Parliament.  At  that  period  the  Crown 
frequently  omitted  to  summon  the  sons  and  grand- 
sons of  persons  who  were  undoubted  peers  of  the 
realm,  without  in  any  manner  prejudicing  the  rights 
of  their  descendants  to  the  peerages  vested  in  their 
ancestors.  We  find  in  the  descent  of  the  barony  of  Fitz- 
waiter  J  that  Robert^  the  second  lord,  was  never  sum- 
moned ;  in  the  descent  of  the  barony  of  Grey  de  JViltouj 
Richard^  the  sixth  lord,  was  never  summoned ;  in 
the  descent  of  the  barony  of  Poynings^  Thomas^  the 
third  lord,  was  never  summoned ;  in  the  barony  of 
Scrope,  Richardy  the  third  lord,  was  not  summoned; 
in  the  barony  of  /Vest,  two  successive  peers  were  not 
summoned ;  and  in  the  baronies  of  Dudley^  Ferrers, 
and  Fitzwarine,  three  successive  peers,  in  each,  were 
never  summoned  to  any  Parliament. 

In  the  same  manner  that  the  Crown  omitted  to 

VOL.  VI.  3  G 
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1 839.  summon  the  son  of  a  person  who  undoubtedly  was  a 
"^TJ^^  peer,  it  also  exercised  the  power  of  not  summoning 
Peerage,  a  peer  immediately  upon  his  becoming  of  age.  Many 
noblemen  of  full  age  were  not  summoned  till  many 
years  after  the  death  of  their  ancestors.  Johtij  the 
second  Lord  Botetourt^  who  was  of  age  in  1340,  was 
not  summoned  to  Parliament  till  1365  ;  Henrys  the 
second  Lord  Ferrers^  who  was  of  full  age  when  he 
succeeded  in  1325,  was  not  summoned  till  1331; 
Thomas^  the  fifth  Lord  Morletfj  who  was  thirty  years 
old  upon  his  succession  in  1417,  was  not  summoned 
till  1427  ;  Thomasy  the  fifth  Lord  Scales^  who  suc- 
ceeded in  1418,  being  then  of  full  age,  was  not 
summoned  till  1445  ;  and  Robert  Lord  Ogle^  who 
succeeded  in  1469,  was  not  summoned  till  1482, 
although  of  full  age  long  before  his  succession. 

There  is  no  legal  evidence  of  the  sitting  in  Parlia- 
ment of  the  first  peers  named  in  Mr.  Stonor^s  substi- 
tuted pedigree.  It  would  be  impossible  to  show  that 
Ralph,  the  first  Lord  Camoys,  sat  in  Parliament,  as  the 
rolls  of  Parliament  do  not  extend  to  his  time ;  and 
this  House  has  not  hitherto  received  other  evidence 
of  sitting  in  Parliament ;  nor  is  there  evidence  of  the 
sitting  of  his  grandson  Ralph,  wlio  was  constantly 
summoned  in  the  reions  of  the  Edwards  2  and  3. 
In  three  or  four  cases,  which  have  been  before  the 
House,  no  evidence  was  given  to  show  that  the  first 
or  second  peer,  under  whom  the  peerages  were 
claimed,  sat  in  Parliament.  In  the  case  of  Lord  Le 
Despencer,  summoned  by  writ  in  49  Henry  3,  the 
first  evidence  of  sitting  was  in  the  33d  o{  Edward  1, 
in  the  person  of  the  second  lord.  In  the  case  of  the 
barony  of  De  Roos,  which  was  also  claimed  under  a 
writ  of  the  49th  Heniy  3,  no  evidence  was  given  of 
sitting  in  Parliament  till  37  Edward  3  ;  it  was  in  the 
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person  of  the  fifth  lord  that  the  first  evidence  of  sit-        I8S9. 
ting  was  adduced.    In  the  case  of  the  barony  o{  Bote-      camoys 
tourtj  which  was  claimed  under  a  writ  of  the  33d  of      Peerage, 
Edward  1,  the  only  evidence  of  sitting  relied  upon 
was  in  the  60th  of  Edward  3  ;  and  in  the  barony  of 
Zotichj  created  by  writ  of  summons  in  the  7th  of  Ed- 
ward  2,  the  first  evidence  adduced  of  sitting  in  Par- 
liament was  in  the  47th  of  Edward  3.     It  therefore 
seems  to  be  immaterial  to  show  that  Ralph,  the  first 
Lord,  or  Ralph,  the  third  Lord  Camoys,  sat  in  this 
House. 

Thomas  Lord  Camoys,  who  was  the  undoubted 
heir  of  Ralph  Lord  Camoys,  who  was  summoned  to 
Parliament  in  49  Henry  3,  and  of  Ralph  Lord  Camoys, 
who  was  summoned  in  the  reigns  of  Edward  2  and 
Edward  3,  was  improperly  elected  a  knight  of  the 
shire  for  Surrey,  in  the  7th  of  Richard  2.  He 
refused  to  sit  as  knight  of  the  shire,  declaring  him- 
self to  be  a  "  banneret.''  The  matter  was  brought 
before  the  King,  and  the  King  issued  a  writ  to  the 
sheriff  of  Surrey,  declaring  that  it  was  not  the  custom 
to  elect  for  the  commons  of  a  county  a  person  of 
such  a  dignity  as  that  of  "  banneret,*'  and  coihmand- 
ing  the  sheriff  to  exonerate  him  firom  the  office  of 
knight  (i).  When  that  writ  was  put  in  evidence,  the 
Attorney-general  dissented  from  the  position  that 
the  word  "  banneret,"  although  commonly  applied  to 
knights  of  a  particular  order,  was  also  used  in  ancient 
times  to  designate  members  of  this  House  ;  it  there- 
fore became  necessary  to  show  that  the  term  was  so 
used. 

The  dignity  of  banneret,  as  meaning  the  honour  of 
knighthood,  was  very  peculiar ;  it  could  only  be  con- 

(i)  Vide  ante,  note  (g),  p,  797. 
3  o  2 
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1830.       ferred  under  the  royal  standard  displayed  in  the  field, 
^  '  and  it  has  been  ranch  questioned  whether  it  could 

Prerage.  bc  Conferred  unless  the  King  himself  was  present 
One  of  the  privileges  of  that  honour  was,  that  to  form 
the  banner  which  the  knight  was  to  bear  in  the  army, 
his  former  pennon  was  cut  into  a  square.  Selden  {k) 
so  states  it,  and  gives  instances  of  the  creation  of 
Sir  Gilbert  Talbot^  Sir  John  Cheyney,  and  Sir  WH- 
Ram  StonoTj  an  ancestor  of  the  present  claimant,  as 
knights  bannerets  previous  to  the  battle  of  Newark^ 
when  Kins;  Henry  the  7th  was  present.  In  the  first 
part  of  the  evidence  is  printed  the  copy  of  a  monument 
erected  to  the  memory  of  Thomas  Lord  Camay Sy  and 
his  arms  are  not  represented  in  the  square  form, 
although  in  the  inscription  all  the  dignities  which 
could  be  attributed  to  Lord  Camoys  are  very  carefully 
mentioned.  There  is  sufficient  evidence  that  Thoma* 
Lord  Camoys  was  not  a  knight  banneret,  and  there- 
fore the  term  "  banneret,"  when  applied  to  him, 
means  some  other  dignity  than  that  of  knight ;  and 
consequently,  at  that  time,  it  could  only  have  meant 
a  lord  of  Parliament.  In  the  rolls  of  Parliament, 
the  roll  for  the  1 8th  of  Edward  3  (/),  mentioning  the 
members  present  in  full  Parliament,  after  going 
through  the  earls,  proceeds  thus :  **  And  the  Lords 
De  Wake^  Percy ^  Berkeley  Mons.  Hugh  le  Despenser^ 
Mons.Raufde Neville  and  other  barons  and  bannerets." 
That  passage  clearly  refers  to  members  of  this  House, 
and  designates  some  of  tlieiii  as  barons  and  bannerets. 
Again,  in  the  roll  of  46  Edward  3  (7/2),  it  is  said, 
"the  Commons  left  the  House,  but  the  King,  the 
Prince,  the  prelates,  the  dukes,  the  earls,  the  barons 
and  bannerets  remained."     In  the  rolls  of  the  1st  of 

<^)  Tit.  of  Hon.  2d  part,  c.  5,  s.  39.        (/)  Vol.  2,  p.  147. 

(m)  Id.  p.  309. 
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Richard  2  (w),  it  is  said  that  on  Saturday  the  28th  of       issi). 
November^  certain  persons  came  into  Parliament,  and      Camoys 
"  the  same  day,  at  the  command  of  the  Lords  afore-      Peerage. 
said,  a  response  was  made  in  the  said  Parliament 
how  the  thing  had  been  said,  and  the  lords  of  the  Par- 
liament, that  is  to  say,  the  King  of  Castill  and  Leon^ 
the  Duke  of  Lancaster^  Richard  Earl  of  Cambridge^ 
the  Earl  of  March^  and  various  other  earls,  together 
with  John  Nevill,   Roger  Lord  Cliff  or  d^  and  many 
other  lords,  barons,  and  bannerets."     In  the  rolls  of 
the  6th  of  Richard  2  (o),  an  Act  of  Parliament  of 
that  year,  which  directed  every  person  who  received 
a  summons  to  this  House  to  attend,  is  in  these  words : 
"Also  the  King  wills  and  commands,  and  it  is  agreed 
to  in  Parliament,  &;c.  that  all  persons  who  shall  in 
future  be  summoned  shall  come  to  Parliament,  &c., 
and  every  person  who  shall  receive  the  said  summons, 
in   future,   be   he  archbishop,  bishop,   abbot,   prior, 
duke,    earl,    baron,    banneret,   knight  of  a  county, 
citizen  of  a  city,   burgess  of  a  borough.*'     There  is 
a  clear  distinction  drawn  between  the  knights,  of  the 
county  and  bannerets.     And  again  in  the  same  Par- 
liament rolls  (jo),   the  Commons,  it  is  said,  prayed 
the  King  to  appoint  certain   prelates  and  lords   to 
treat  with  them.     The  King  granted  their  prayer,  and 
the  names  of  the  prelates  and  lords  so  appointed  are 
set  forth  in  the  roll ;  three  archbishops,  the  Duke  of 
Lancaster,  King  of  Castill  and  Leoriy  five  earls,  and 
"  the   Lords   NevUU   Clifford^  Fitzwalter^  Zouch  of 
Harringworthy    JViHoughby^    Cobham^    Scrope,    and 
Bryan,  bannerets;'*  and   the  record   adds  that   the 
lords  named  should  be  granted   to  confer  with  the 
Commons.     Thus  was  the  term  "banneret"  applied 

(n)  Vol.  3,  p.  11.  (o)  Id.  p.  124.  {p)  p.  14.0. 
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1839.      to  persons  whose  peerages  are  unquestionable,  and  m 
JT^     '     virtue  of  some  of  which,  at  least  three  peers  now  sit 

Camoys       .  ,  . 

Peerage,  in  this  House.  But  the  most  important  entry  in  the 
rolls  of  Parliament  regarding  the  dignity  of  banneret 
is  in  the  roll  of  the  Ist  of  Henry  4  (q)  :  certain 
persons  were  appointed  by  this  House  to  carry  to 
Richard  2  the  notification  of  his  deposition  and  the 
acknowledgment,  by  Parliament,  of  Henry  4  as  his 
successor;  and  the  names  of  these  persons  are  set 
out,  some  of  them  having  been  appointed  for  the 
archbishops  and  bishops ;  some  for  the  abbots  and 
priors,  some  for  the  dukes  and  earls,  and  "  the  Lord 
Berkeley  for  the  barons  and  bannerets."  That  entry 
proves  that  barons  and  bannerets  were  of  the  same 
degree  and  equally  members  of  this  House ;  and  on 
these  authorities  it  is  submitted  that  when  King 
Richard  2  directed  the  sheriff  to  exonerate  Thomas 
Lord  Camoys  from  the  office  of  knight  of  the  shire  as 
being  "  a  banneret,  as  many  of  his  ancesters  were," 
he  meant  thereby  a  lord  of  Parliament,  and  that  in 
that  sense  only  could  the  term  be  used.  That  is  the 
opinion  of  Selden  (r),  no  mean  authority  on  such  a 
subject;  and  what  is  an  extraordinary  coincidence, 
he  cites  this  writ  for  exonerating  Thomas  Camoys^  to 
show  that  banneret  meant  a  lord  of  Parliament.  It 
is  therefore  submitted  that  King  Richard,  by  ap- 
plying the  expression  banneret  to  Thomas  Camoys, 
recognized  his  succession  to  the  peerage  of  his  ances- 
tors, and  that  not  only  he  but  various  of  his  ancestors 
were  lords  of  Parliament. 

The  same  Thomas  Lord  Camoys  was  summoned  to 
Parliament  from  7  th  Richard  2  till  his  death  in  9th 
Henry  6,  and  he  was  succeeded  by  his  grandson  and 
heir  Hugh  Lord  Camoys ;  his  son,  the  father  of  Hugh, 

(y)  Vol.  3,  p.  424.    (r)  Sed  vide  Tit.  of  Hon.  2d  part,  c.  5,  s.  25. 
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having  predeceased  him.     The  evidence  has  shown       isag. 
that  Htigh  Lord  Camoys  died  under  age, — and  there-      ^" 
fore  never  summoned  to  Parliament, — and  without      Peerage, 
issue;  whereupon  the   barony  became  in   abeyance 
between  his  two  sisters,  and  has  continued  in  abey- 
ance ever  since :  that  Alianoraj  the  younger  sister, 
left  a  son,  who  was  the   grandfather  of  Jane  and 
Katherine  Lewknor^  from  the  former  of  whom,  through 
the  families,  first  of  fVeston,  then  otlSisahoppj  Lady 
Zouch  and    Mrs.  Pecheil  derive   their  descent,  and 
from  the  other,  through  the  family  of  Afi//,  Madame 
De  la  Cainea  directly  derives  her  descent.     The  suc- 
cession of  these  three  coheirs  of  Alianora  Camoys  has 
been   carried   down   by  evidence   as   satisfactory  as 
could  possibly  be  produced  in  a  case  involving  such 
a  number  of  persons  whose  extinction  it  was  neces- 
sary to  prove.     No  doubt  can  now  exist  that  Jane 
was  a  daughter  of  Sir  Roger  Lewknor  by  his  first 
marriage,  or  that  she  left  issue  by  her  first  husband. 
Sir  Christopher  Pickering ;  although,  in  the  early  part 
of  Mr.  Stonor's  case,  her  parentage  was  not  so  satis- 
factorily ascertained  as  to  warrant  him  in  inserting 
her  name  in  his  first  pedigree. 

Margaret  J  the  elder  daughter  of  Richard  Camoys, 
and  elder  coheir  of  Htigh  Lord  Camoys^  married 
Ralph  Radmyldcy  by  whom  she  had  a  son,  Robert^ 
and  two  daughters,  Margaret  and  Isabella  \  the  son 
left  issue  Sir  fVilliam  Radmylde^  who  died  without 
legitimate  issue  in  the  14th  year  of  Henry  7.  Sir 
WUHaniy  in  his  will,  mentions  several  children,  and 
Ann  Herbert  J  who  no  doubt  was  their  mother;  she 
is  styled,  after  his  death,  "  A7in  Herbert,  spinster, 
executrix  of  the  will  of  Sir  William  Radmylde,  de- 
ceased." To  her  was  given,  by  the  will,  the  guardian- 
ship of  the  children  therein  mentioned ;  from,  which 
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1839.  it  must  be  inferred  that  they  were  her  cbildreiiy  and 
Camoys  therefore  illegitimate.  Upon  his  death  there  cannot 
Peerage,  be  a  doubt  that  the  right  to  his  estates  devolved  upon 
the  persons  who  were  his  heirs  at  law;  that  is,  who 
were  of  the  line  of  the  Gonngs  and  of  the  line  of 
the  Lewknors  (s),  with  whom  respectively  Sir  WiUiam*s 
aunts  intermarried ;  for  those  families  assumed  the 
arms  of  Sir  William  Radmylde^  and  quartered  them, 
and  also  the  arms  of  CamoySj  on  their  tombstones,  as 
appeared  from  the  heralds'  visitations  and  other  in- 
struments of  authority  that  were  put  in  evidence :  all 
which  would  be  sufficient  to  show  that  Sir  IViUiam 
died  without  legitimate  issue.  But  another  docu- 
ment, given  in  evidence,  left  no  doubt  upon  the 
point.  This  was  a  deed  dated  in  1492,  by  which 
estates  in  Oxfordshire  were  conveyed  by  him  to  one 
Thomas  DanverSy  and  which  contained  this  guaran- 
tee against  any  claim  by  his  wife,  Dame  Jane^  fof 
**  dower  on  the  manors  aforesaid ;  because  he  ordained 
his  said  wife  manors  in  the  county  of  Sicssex  to  the 
value  of  a  hundred  marks,  in  recompense  of  her 
title  of  dower;  and  over  that  the  said  Sir  IVilliam 
granteth,  if  it  happen  him  hereinafterward  to  have 
any  issue  by  his  wife  in  lawful  marriage,  that  then 
he  shall,  within  a  year  next  following  the  said  issue 
had,  cause  the  good  lady  his  wife  for  the  time  being, 
mother  to  such  issue,  to  release  by  fine  with  war- 
ranty, before  the  King's  Justices  in  the  Common 
Pleas,  to  the  said  Thomas  and  his  feeoffees,  at  his 
nomination,  in  fee,  her  right  in  the  manor  of  Bal- 
dingdon  aforesaid,  with  the  appurtenances."     Upon 

(s)  This  line  of  LewknoVf  distinguished  as  of  Kingston  Bawsey, 
ancestor  of  Mr.  Styleman  and  Sir  Jacob  Aslley^  appeared  on  the 
pedigree  to  be  different  from  Lewknor  of  TrottoHy  the  ancestor  of 
tae  Baroness  Zouch^  Mrs.  Pechellt  and  Madame  de  la  Cainea, 
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the  most  diligent  search  no  fine  was  found  levied  issg. 
by  the  said  Dame  Jane;  and  it  appears  from  the  ^^^T^^^^ 
deed,  that  at  the  time  of  its  date  Sir  William  Rad-  Peemge. 
tni/lde  had  no  issue ;  because,  of  course,  if  he  had,  the 
purchaser  would  have  taken  care  to  have  bound  the 
issue :  in  fact  it  was  part  of  the  deed  that  he  had 
then  no  issue,  and  he  died  in  1499,  and  the  title  of 
the  persons  holding  under  that  purchase  has  never  been 
questioned.  Sir  William  Radmylde  suffered  a  recovery, 
and  levied  fines  of  the  rest  of  his  property,  which  were 
subsequently  followed  up  by  a  fine  levied  by  those  per- 
sons, who,  supposing  Sir  William  to  have  died  without 
issue,  would  have  been  his  heirs  at  law,  Edward 
Lewknor  and  his  wife,  and  John  Goring  and  his  wife. 
But  what  appears  extraordinary  is,  that  the  warranty 
in  this  fine  is  not  made  for  the  heirs  of  Lewknor  and 
Goiing,  but  for  the  heirs  of  their  wives.  No  satisfac- 
tory explanation  of  that  could  be  found  in  the  works 
of  Lord  Cokcy  or  subsequent  writers.  However,  by 
looking  into  the  Year-books,  it  appeared  that  such 
form  was  the  common  course  of  barring  an  estate  tail 
at  that  time.  It  has  been  generally,  but  erroneously, 
supposed  that  Taltarum's  case  settled  the  question  of  a 
common  recovery  barring  an  estate  tail.— (The  learned 
counsel  having  stated  Taltarum's  case  from  the  Year- 
book (12  Ed.  4),  said)  That  case  did  not  of  itself 
decide  the  validity  of  a  common  recovery ;  but  Little- 
tonj  and  the  other  Judges  who  decided  it,  laid  down  a 
proposition  from  which  the  doctrine  of  common  reco- 
veries was  subsequently  deduced.  There  are  instances 
of  common  recoveries  in  the  reigns  of  Henry  7  and 
Henry  8,  but  no  decided  case  till  the  reign  of 
Queen  Mary.  Lord  Coke^  who  was  willing  to  assign 
remote  antiquity  to  every  point  of  the  law,  endea- 
voured to  show  that  the  doctrine  of  common  recoveries 
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1839.  was  ancient;  but  he  was  unable  to  find  any  authoritj 
Camoti  between  Taltarum's  case  and  a  case  in  2  Elisabeth.  It 
Peerage,  ig  clear  that  a  fine  at  common  law  did  not  bar  an  estate 
tail,  because  by  the  statute  De  Donis  the  operation  of 
a  fine  is  particularly  excepted.  Under  the  Act  of 
4  Henry  7,  a  fine  with  proclamation  was  made  a  bar 
to  all  parties  and  privies,  but  great  doubts  were  enter- 
tained whether  that  Act  extended  to  bar  an  estate  tail 
Counsel,  however,  took  advantage  of  the  clause  in  that 
Act,  by  which  all  parties  and  privies  should  be  bound; 
and  their  ingenuity  led  to  the  practice  of  making  the 
wives  of  parties  warrant  the  estates.  The  condition 
which  Sir  William  Radmylde  made  was,  not  that  in 
case  he  should  have  issue  he  would  levy  a  fine  or  suffer 
a  recovery  to  bar  that  issue,  but  that  he  would  cause, 
in  case  of  any  issue  bom  to  him,  his  wife,  the  mother 
of  such  issue,  to  release  by  fine.  The  object  of  the 
covenant  was  by  means  of  a  fine,  to  be  levied  by  hii 
wife  for  the  time  being,  in  case  she  had  issue  by  him, 
to  bar  the  estate  tail  vested  in  such  issue.  Upon  the 
principle  that  the  doctrine  of  barring  estates  tail  by 
common  recoveries  had  not  obtained  sufiicient  force 
the  fine  levied  by  the  coheirs  of  Sir  William  RadmyUe 
after  his  death  was  made  in  obedience  to  the  practice 
introduced  as  above  stated,  and  Lewknor  and  Goring, 
in  the  fine  levied  of  his  estates,  as  the  persons  to  whom 
they  had  passed,  did  not  themselves  warrant,  but  their 
wives  warranted  for  them.  It  was  material  to  call  atten* 
tion  to  this  point,  both  as  proving  that  Sir  William  Rod' 
mylde  had  no  legitimate  issue,  and  explaining  the  fine, 
which  proves  that  John  Goring  and  Edward  Lewknor 
were  held  to  be  his  coheirs,  and  thus  establishing  the 
correctness  of  the  heralds'  visitation  of  1670,  which 
says  that  John  Goring j  the  grandfather  of  the  party  to 
the  fine,  married  the  sister  (it  ought  to  have  been  aunt) 
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and  heir  of  Sir  William  Radmylde;  and  also  the  cor-        i839. 
rectness  of  the  Lewknor  pedigree,  which  says  that      cImotT 
Nicholas  Lewknor^  the  father  of  the  party  to  the  fine,      Peerage, 
married  the  daughter  and  coheir  of  Ralph  Radmylde. 

The  next  point  to  which  it  is  necessary  to  advert  is 
the  descent  of  the  persons,  who  are  now  the  repre- 
sentatives and  coheirs  of  Margaret  Camoys,  through 
her  two  daughters.  In  the  will  of  their  father,  Ralph 
Radmylde,  dated  in  1442,  he  says,  ^^  Also,  I  leave  to 
Margaret,  my  daughter,  100/.,  and  to  Isabella,  my 
daughter,  100/."  He  leaves  his  leases  and  other 
things  to  his  son  Robert j  and  then  he  go^s  on  to  say 
that  the  residue  of  all  his  goods  not  given  by  his  will 
shall  remain  to  Margaret  and  Isabella,  his  daughters. 
This  will  satisfactorily  shows  that  Margaret  Rod-- 
mylde,  under  whom  Mr.  Stonor  derives,  was  the  elder 
daughter :  no  case  can  be  found  in  which  the  order, 
in  which  daughters  are  named  in  their  father*8  will, 
has  been  disputed,  or  in  which  it  has  been  supposed 
that  he  was  ignorant  of  the  seniority  of  his  children, 
or  that  he  could  have  misrepresented  it.  In  the  Vaiuc 
case  (0>  where  Mr.  Lynch  relied  upon  the  order  in 
which,  in  the  grandmother's  will,  the  two  ladies,  from 
whom  the  coheirs  there  sprang,  were  named,  as  prov- 
ing the  seniority  of  his  client,  Sir  Harris  Nicolas^ 
counsel  for  the  other  coheir,  denied  the  inference, 
but  only  upon  the  principle  that  the  legacies  left  to 
the  two  grand -daughters  were  different  in  amount ; 
and  the  Attorney -general,  in  summing  up  that  case, 
expressed  himself  unable  to  advise  the  House  as  to 
the  seniority  of  the  daughters,  solely  upon  the  ground 
that,  the  legacies  being  unequal,  it  did  appear  to  him 
doubtful  which  was  the  senior  (u).     But  it  appears  to 

(0  Ante,  Vol.  V.  p.  540.  («)  Id.  595. 
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18S9.       have  been  throughout  admitted  that  if  the  legacies 
"T^    '      had  been  equal,  the   mention  made   in   the  firand- 

CaMOYS  111  t 

Peerage,  mother's  will  of  the  daughters  by  name  would  have 
been  received  as  satisfactory  evidence  that  the  one 
named  first  was  the  elder  daughter ;  and  that  principle 
has  been  so  constantly  admitted,  that  it  would  be 
unnecessary  further  to  remark  upon  it,  were  it  not 
that  in  the  printed  cases  of  Mr.  Styleman  and  Sir 
Jacob  Astley  the  fine  is  referred  to  as  affording 
evidence  that  the  person  from  whom  they  derive 
was  elder  than  the  sister  from  whom  Mr.  StanoriA 
descended.  Edward  Lewknor  is  certainly  placed  in 
the  fine  before  John  Goring^  but  it  is  common  in  the 
placing  of  parties  in  a  fine  not  to  regard  seniori^, 
and  it  should  be  remembered  that  Lewknor  was  one 
generation  higher  up  than  Goring^  Goring  being  the 
grandson  of  one  daughter  of  Ralph  Radmyldsy  Zevl- 
nor  being  the  son  of  the  other ;  and  besides,  a  fine  is 
not  like  a  will,  the  deed  of  the  ancestor ;  it  is  prepared 
by  the  clerks  in  the  Common  Pleas,  whilst  the  will  is 
the  solemn  act  of  the  ancestor. 

The  evidence  of  the  death  of  Sir  JVilliam  RadmyUi 
without  issue  appeared  so  strong,  that  it  seemed  not 
essential  to  refer  to  the  will  of  his  widow,  Jane^  by 
which  she  left  what  property  she  had  for  religious  and 
charitable  purposes,  but  took  no  notice  of  Sir  WiUiam 
or  of  any  child.  It  is  also  remarkable,  that  in  the  in- 
scription upon  her  tombstone,  in  denoting  the  con- 
nexion between  her  and  Sir  IVillianiy  the  word  sponsa, 
and  not  uxor^  is  used.  Sponsa  undoubtedly  means,  to 
this  day,  in  Catholic  countries,  a  person  betrothed,  not 
a  person  who  has  been  actually  married;  and  this  leads 
to  the  supposition  that  betrothing  and  not  marriage 
took  place  between  Sir  William  and  this  Jane. 

The  pedigree  from  John  Goring^  party  to  the  fine 
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is  clearly  proved,  link  by  link,  down  to  Mr.  Stonor»  i839. 
Ralph  Radmylde  mentions  his  daughters  Margaret  cImoys 
and  Isabella.  The  proceedings  in  a  suit  in  which  Peerage. 
John  Goring  and  Margaret  his  wife  were  parties,  have 
been  put  in  evidence ;  the  heralds'  visitations,  show- 
ing John  to  have  had  a  son  and  heir  by  the  heiress 
of  Sir  William  Radmylde  \  the  will  of  John  Goring, 
in  which  he  speaks  of  his  son  John ;  the  will  of  his 
grandson,  John  Goring,  in  which  he  speaks  of  his 
father  John  and  his  grandfather  John  Goring;  the 
fine  levied  by  this  John  Goring  as  one  of  the  coheirs 
of  Sir  tVilliam  Radmylde ;  a  proceeding  against  this 
John  as  the  grandson  {consanguineus)  and  heir  of 
John  the  husband  of  Margaret  Radmylde ;  a  copy  of 
the  monument  which  was  erected  to  this  John  Goring, 
the  grandson  of  Margaret  Radmylde,  in  which  the 
arms  of  Camoys  are  quartered,  such  grandson  having 
become  entitled  to  quarter  the  arms  of  Camoys  upon 
the  death  of  Sir  William  Radmylde,  being  then  the 
undoubted  senior  coheir  of  Margaret,  the  elder  coheir 
of  the  last  Lord  Camoys.  All  these  instruments  have 
been  given  in  evidence.  The  pedigree  runs  so  very 
clearly  from  John  Goring  to  Sir  William  Goring,  who 
died  in  1723,  by  a  succession  of  inquisitions  and  by 
wills  and  deeds  from  the  Goring  muniments,  that  it 
is  unnecessary  to  occupy  time  in  going  through  them. 
Sir  William  Goring  left  a  daughter  Anne,  who  mar- 
ried Richard  Biddulph,  and  her  son  John  Biddulph 
had  two  daughters,  Mary  and  Anne, — from  whom 
respectively  Mr.  Stonor  and  Mr.  Wright  Biddulph  are 
descended, — and  two  sons,  the  issue  of  whom  failed  in 
1835  ;  whereupon  Mr.  Stonor  succeeded  to  the  repre- 
sentation of  the  family,  and  became  the  senior  coheir 
to  the  barony  of  Camoys.  It  is  certain  that  Anne 
Biddulph,  from  whom  Mr.  Anthony  Wright  Biddulph 
derives,  was  the  younger  sister  of  Mary,  from  whom 
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18S9«  Mr.  Stonor  derives,  because,  in  the  will  of  their  bro- 
^  ^^  ther,  Richard  Biddulphj  Mary  is  mentioned  as  his 
Peerage,      elder  and  Anne  as  his  younger  sister. 

The  next  point  to  which  attention  is  required,  is  a 
link  in  the  line  of  Mr.  StyUman  and  Sir  Jacob  Astlof. 
The  evidence  adduced  by  Mr.  Stonor  would  have 
been  satisfactory  to  prove  that  line,  without  their 
additional  evidence;  because  the  only  point  upon 
which  Mr.  Stonor  could  not  give  legal  proof  was 
as  to  the  fact  of  Edward  Lewknor^  party  to  the  fine 
of  18th  Henry  7,  being  son  of  JSlizabethj  or  Isabdk^ 
Radmylde  by  Nicholas  Lewknor ;  but  as  John  Goring 
was  proved  to  be  descended  from  one  of  the  daugh- 
ters of  Ralph  Radmylde^  it  is  certain  that  JSdward 
Lewknor,  who  was  the  coheir  with  him  of  Ralph  Rair 
myldes  grandson,  Sir  fVilliam,  must  have  come  from 
another  daughter,  because  in  no  other  capacity  would 
he  have  been  the  coheir  of  Sir  William  RadmyUk, 
Again,  in  the  arms  as  quartered  upon  the  tombstone 
of  Sir  Edward  Lewknor ^  and  as  entered  in  the  funeral 
certificate  taken  by  the  heralds,  upon  his  death,  the 
arms  of  Cainoys  are  quartered.  The  additional  evi- 
dence from  the  papers  of  Lord  Charles  Townshend^ 
containing  the  pedigree  of  the  Lewknor  line,  clearly 
establishes  the  marriage  of  Nicholas  Lewknor  with 
Elizabeth  Radmylde^  and  the  line  of  descent  of  the 
Lewknor  family  from  them  to  Mary  Lewknor y  who  mar- 
ried Horatio,  Lord  Townshend.  That  the  names  Eliza- 
beth and  Isabella  are  synonymous,  it  is  unnecessary  to 
argue ;  no  person  who  has  looked  into  the  instances 
referred  to  in  the  evidence,  can  entertain  any  doubt 
upon  the  question.  Upon  the  death  of  Alary,  Lady 
Townshend,  to  whom  this  pedigree  comes  down,  the 
representation  became  divided  between  the  heirs  of 
her  aunts  Anne  and  Katherine.  From  Anne,  Mr. 
Styleman  and  Sir  Jacob  Astley  are  descended,  and 
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there  is  no  doubt  that  the  line  of  Katherine,  who  mar-       1839. 
ried  one  of  the  Calthorpe  family,  is  totally  extinct.  ^Z^ 

The  point,  on  which  probably  the  Attorney-general  Peerage, 
will  principally  rely,  is  the  length  of  time  during 
which  this  barony  has  been  in  abeyance,  and  upon 
that  subject  it  is  necessary  to  offer  some  explanation. 
^^It  is  an  undoubted  maxim,"  as  stated  on  high  autho- 
rity, "with  regard  to  honours,  that  they  cannot  be 
extinguished  otherwise  than  by  forfeiture  or  by  Acts 
of  Parliament.  Claims  to  baronies  which  have  been 
long  dormant  are  difficult  to  be  made  out,  but  when- 
ever the  right  happens  to  be  clearly  proved,  the 
safety  and  dignity  of  the  peerage  are  both  concerned 
that  no  length  of  time  should  bar  or  even  prejudice  the 
title "(tt). —  [The  Attorney-general :  It  is  unnecessary 
for  my  learned  friend  to  argue  that  point :  as  the  law 
now  stands,  there  is  no  limitation  whatever  as  to  time.] 
— Then  it  is  only  necessary  to  show  why  no  claim 
had  been  preferred  by  Mr.  Stanor's  ancestors.  They 
adhered  to  the  Catholic  religion,  and  there  were 
laws  which  put  it  out  of  the  power  of  any  Ca- 
tholic, not  only  to  hold  a  seat  in  this  House,  but  to 
hold  any  position  which  would  bring  him  promi- 
nently before  the  public.  Some  of  these  laws  existed 
from  the  reign  of  Henry  8,  soon  after  John  Goring 
succeeded  to  Sir  William  Radmylde.  With  respect 
to  Sir  William  Radmylde^  his  situation  and  mode 
of  life  could  not  lead  to  his  attaining  the  favour  of 
the  Crown  ;  for  at  most  the  claim  is  to  the  grace 
and  favour  of  the  Crown.  John  Goring  was  but  a 
few  years  a  coheir.  In  the  time  of  his  son.  Sir  JViU 
liam  Goring^  the  first  laws  against  Catholics  were 
passed.  It  has  been  commonly  supposed  that  those 
laws  principally  arose  at  the  Revolution,  but  the  most 
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necessary  to  cite  further  instances  of  the  dangers  which        1839, 
attended  the  members  of  this  House  who  professed  the      Camots 
Catholic  religion.     Enough  has  been  said  to  show      Peerage, 
that  the  persons  who  from  time  to  time  stood  in  the 
line  now  represented  by  Mr.  Stonor  were  not  in  a 
situation  to  ask  the  Crown  to  determine  the  abey- 
ance in  their  favour:  and  if  that  favour  could  not 
be  safely  asked  by  the  elder  coheir  of  Lord  Camoys^ 
much  less  could  it  be  claimed ;  and  it  should  be  re- 
membered that  the  Weston  line,  as  well  as  that  of 
Goring^  adhered  to  the  ancient  feith. 

The  Solicitor-general  summed  up  the  case  of  Mr* 
Styleman. 

Sir  Harris  Nicolas^  summed  up  the  evidence  on 
behalf  of  Sir  Jacob  Astley ;  and,  after  adverting  to  the 
law  of  the  case,  submitted  that  there  was  no  proof  as 
to  which  of  the  daughters  of  Ralph  Radrnylde  was  the 
eldest.  He  also  contended  that  the  dignity  of  a  ban- 
neret was  not  an  honour  by  virtue  of  which  a  person 
could  sit  in  Parliament,  and  that  the  title  was  not  at 
any  time  synonymous  with  that  of  baron.  A  ban- 
neret was  simply  a  knight,  who  being  possessed  of 
considerable  lands,  which  enabled  him  to  bring  a 
certain  number  of  men-at-arms  into  the  field,  and 
having  distinguished  himself  in  war,  was  created  a 
banneret  by  the  King,  or  some  other  eminent  per- 
sonage, giving  him  a  square  banner  in  the  presence 
of  an  army,  when  the  royal  standard  was  displayed. 
It  was  the  middle  rank,  between  barons  and  knights ; 
and  though  of  an  entirely  military  nature,  it  was  an 
established  rank  in  society  in  the  13th  and  14th  cen- 
turies, but  certainly  never  conferred  any  Parlia- 
mentary privileges;  nor  was  there  ever  an  instance 
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1839.       of  a  banneret  being  summoned  to,  or  sitting  in  Par- 
cTiiioYa      liament,  by  virtue  of  his  dignity  of  banneret, — He 
Peerege.      referred  to  Ashmole's  Order  of  the  Garter,  p.  14,  and 
several  other  authorities. 

Mr.  Tennant  was  heard  for  Madame  de  la  Cainea. 

The  Attorney-generaU  for  the  Crown,  on  a  sub- 
sequent day,  observed  that,  whatever  decision  the 
House  may  come  to  on  some  of  the  evidence,  it  was 
certainly  impossible  to  admit  the  very  ancient  dig- 
nity claimed  by  the  additional  printed  case,  and  by 
counsel  at  the  bar,  for  Mr.  Stonar.  No  such  claim 
was  advanced  in  his  petition  to  Her  Majesty:  that 
petition  merely  made  title  under  the  summons  issued 
in  7  Richard  2,  and  yet  their  Lordships  were  now 
called  upon  to  admit  a  title  under  a  summons  of 
49  Henry  3.  There  was  evidence  showing  that  Ralph 
Camoys  was  summoned  in  49  Henry  3 ;  that  he  died  in 
5  Edward  1 ;  that  John  was  his  son,  and  that  Ralph, 
the  son  of  John^  was  summoned  from  7  Edward  2  to 
9  Edward  3.  There  was  no  evidence  that  either 
Ralph  the  grandfather,  or  Ralph  the  grandson,  sat 
in  this  House.  There  was  no  evidence  that  Thomas 
Comoysy  who  died  in  47  Edward  3,  was  the  son,  nor 
that  Thomas  CamoySy  the  ancestor  from  whom  the 
petitioner,  Mr.  Stonor^  claimed,  was  the  grandson  of 
the  last-mentioned  Ralph ;  for  although  it  was  proved 
that  the  Crown  acknowledged  that  Thomas  was  the 
heir  of  Ralphs  yet  the  links  of  the  pedigree  by  which 
that  heirship  was  established  were  not  set  forth,  nor 
in  any  manner  proved ;  and  without  such  evidence 
the  petitioner's  title  to  the  more  ancient  dignity  was 
not  proved,  and  could  not  be  admitted,  even  if  the 
other  defects  in  that  title  could  be  cured. 
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Richard  2  (n),  it  is  said  that  on  Saturday  the  28th  of       18S^. 
NovemheTy  certain  persons  came  into  Parliament,  and      Camoys 
"  the  same  day,  at  the  command  of  the  Lords  afore-      ^eiTige. 
said,  a  response  was  made  in  the  said  Parliament 
how  the  thing  had  been  said,  and  the  lords  of  the  Par- 
liament, that  is  to  say,  the  King  of  Castill  and  Leon^ 
the  Duke  of  Lancaster^  Richard  Earl  of  Cambridge, 
the  Earl  of  Marchy  and  various  other  earls,  together 
with  John  Nevilly   Roger  Lord  Clifford^  and  many 
other  lords,  barons,  and  bannerets."     In  the  rolls  of 
the  5th  of  Richard  2  (o),  an  Act  of  Parliament  of 
that  year,  which  directed  every  person  who  received 
a  summons  to  this  House  to  attend,  is  in  these  words : 
"Also  the  King  wills  and  commands,  and  it  is  agreed 
to  in  Parliament,  &c.  that  all  persons  who  shall  in 
future  be  summoned  shall  come  to  Parliament,  &c., 
and  every  person  who  shall  receive  the  said  summons, 
in   future,   be   he  archbishop,  bishop,  abbot,   prior, 
duke,   earl,    baron,    banneret,   knight  of  a  county, 
citizen  of  a  city,   burgess  of  a  borough."     There  is 
a  clear  distinction  drawn  between  the  knights,  of  the 
county  and  bannerets.     And  again  in  the  same  Par- 
liament rolls  (/i),   the  Commons,  it  is  said,  prayed 
the  King  to  appoint  certain  prelates  and  lords   to 
treat  with  them.     The  King  granted  their  prayer,  and 
the  names  of  the  prelates  and  lords  so  appointed  are 
set  forth  in  the  roll ;  three  archbishops,  the  Duke  of 
Lancaster,  King  of  Castill  and  JLeon,  five  earls,  and 
"  the   Lords  NevUl,   Clifford,  Fitzwalter,  Zouch  of 
Harringworth,    JVilUmghhy,    Cobham,    Scrope,    and 
Bryan,  bannerets;"  and   the  record   adds  that  the 
lords  named  should  be  granted   to  confer  with  the 
Commons.     Thus  was  the  term  "banneret"  applied 

(n)  Vol.  3,  p.  11.  (o)  Id.  p.  124.  (p)  P.  140. 
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1 839.       moned  to  this  House  in  reference  to  his  dignity  of 

^J^^      banneret ;  and  that,  as  that  honour  was  personal  to 

Peernge.      himself,  and  not  transmissible,  he  could  not  confer 

a  title  on  his  heirs.     In  the  inquisition  on  his  death 

he  was  merely  styled  Thomas  CamoySy  Chevalier^  but 

not  lord  nor  baron. 

One  of  the  principal  difficulties  in  the  pedigree  is, 
whether  Sir  J^filliam  Radmylde  died  without  legiti- 
mate issue ;  and  to  the  evidence  on  that  point,  and 
the  pedigrees  from  the  Heralds'  College,  and  from 
Lord  George  TownsheruTs  muniments,  the  attention  of 
the  Committee  was  particularly  directed,  to  consider 
how  far  that  evidence  was  sufficient  to  establish  the 
descent  of  the  petitioners  from  the  sisters  of  Robert 
Radmylde^  in  case  Sir  fVilliam  died  without  issue. 
If  the  difficulty  on  these  points  should  appear  to  the 
Committee  to  be  removed,  then  the  pedigree  of  the 
three  first  petitioners  might  be  said  to  be  established. 

With  regard  to  the  line  of  the  other  petitioners, 
and  particularly  of  Lady  Zouch  and  Mrs.  PecheUj 
the  evidence  was  far  more  defective;  for  although 
their  pedigree  also  might  be  held  to  be  proved,  the 
extinctions  of  numerous  persons  in  their  line  of 
descent  were  not  satisfactorily  proved ;  and  in  order 
to  enable  the  House  to  report  that  Lady  Zouch  and 
Mrs.  Pechell  are  coheirs  of  the  barony,  much  further 
inquiry  and  proof  will  be  necessary. 

But  supposing  an  heritable  dignity  to  have  been 
created  in  Thomas  CamoySy  and  the  petitioners  to 
have  satisfactorily  proved  their  pedigrees,  still  the 
question  remains,  whether  the  attainder  of  one  coheir 
did  not  drown  and  extinguish  the  barony. 

[The  Attorney-general  proceeded  to  discuss  that 
question  ;  and  on  the  9th  of  August^  Sir  W.  Folletty 
for  Mr.  Stonorj  and  the  counsel  for  the  other  three 


CASES  IN  THB  HOUSE  OF  LORDS*  qh 

having  predeceased  him.  The  evidence  has  shown  1839. 
that  Hugh  Lord  Camoys  died  under  age, — and  there-  ^'  ' 
fore  never  summoned  to  Parliament, — and  without  Peerage, 
issue;  whereupon  the  barony  became  in  abeyance 
between  his  two  sisters,  and  has  continued  in  abey- 
ance ever  since :  that  Alianora^  the  younger  sister, 
left  a  son,  who  was  the  grandfather  of  Jane  and 
Katherine  Lewknor^  from  the  former  of  whom,  through 
the  families,  first  of  fVeston^  then  oVBisshoppj  Lady 
Zouch  and  Mrs,  Pechelt  derive  their  descent,  and 
from  the  other,  through  the  family  of  Millj  Madame 
De  la  Cainea  directly  derives  her  descent.  The  suc- 
cession of  these  three  coheirs  of  Alianora  Camoys  has 
been  carried  down  by  evidence  as  satisfactory  as 
could  possibly  be  produced  in  a  case  involving  such 
a  number  of  persons  whose  extinction  it  was  neces- 
sary to  prove.  No  doubt  can  now  exist  that  Jane 
was  a  daughter  of  Sir  Roger  Lewknor  by  his  first 
marriage,  or  that  she  left  issue  by  her  first  husband. 
Sir  Christopher  Pickering ;  although,  in  the  early  part 
of  Mr.  Stonor^s  case,  her  parentage  was  not  so  satis- 
factorily ascertained  as  to  warrant  him  in  inserting 
her  name  in  his  first  pedigree. 

Margarety  the  elder  daughter  of  Richard  Camoys^ 
and  elder  coheir  of  HtLgh  Lord  Camoys^  married 
Ralph  RadmyldCf  by  whom  she  had  a  son,  Robert, 
and  two  daughters,  Margaret  and  Isabella:  the  son 
left  issue  Sir  fVilliam  Radmylde,  who  died  without 
legitimate  issue  in  the  14th  year  of  Henry  7.  Sir 
William,  in  his  will,  mentions  several  children,  and 
Ann  Herbert^  who  no  doubt  was  their  mother;  she 
is  styled,  after  his  death,  "  Afin  Herbert,  spinster, 
executrix  of  the  will  of  Sir  William  Radmylde,  de- 
ceased." To  her  was  given,  by  the  will,  the  guardian- 
ship of  the  children  therein  mentioned ;  from,  which 

3  G  4 


826  CASES  IN  THE  HOUSE  OF  LORDS. 


1839.  nion  of  the  Judges.  Inasmuch  as  that  decision  was 
\^^^^j^  inconsistent  with  the  doctrine  laid  down  by  Lord 
Peerage.  Chief  Justice  Eyre  in  communicating  that  opinion^ 
I  should  certainly  have  expected  that  the  House 
would,  at  all  events,  have  had  the  case  again  submit- 
ted to  the  learned  Judges.  It  will  be  for  your  Lord- 
ships to  consider  whether  it  be  possible  to  come  to  a 
conclusion  upon  this  question  without  having  that 
assistance.  The  question  has  reference  not  only  to 
the  Camay 8y  but  also  to  the  Braye  peerage  :  it  was  not 
brought  so  directly  under  your  Lordships'  considera- 
tion in  the  latter  case ;  but  having  had  the  benefit  of 
an  argument  upon  this  Camoys  case,  when  I  came  to 
look  over  the  papers  in  the  Braye  case,  in  the  hope 
of  being  able  to  ask  your  Lordships  to  come  to  a 
resolution  upon  it,  in  the  present  session,  the  fisiet 
immediately  presented  itself  to  me,  that  the  same 
question  occurred  in  the  Braye  case  as  in  that  which 
your  Lordships  are  now  considering ;  and  of  neces- 
sity, therefore,  before  your  Lordships  can  dispose  of 
either  of  these  cases  you  must  be  prepared  to  lay 
down  the  rule,  either  that  the  attainder  of  one  of 
several  coheirs  has  no  effect  upon  the  other  coheirs, 
or  that  it  has  so  much  effect  upon  those  others  as  to 
deprive  them  of  all  grounds  to  have  the  abeyance 
terminated  in  favour  of  any  of  them.  In  either  way, 
undoubtedly,  this  is  a  question  of  very  great  import- 
ance to  parties  claimants  ;  and  it  is  also  important  as 
it  affects  the  prerogative  of  the  Crown,  and  also  as  it 
affects  your  Lordships'  privileges ;  because  it  is  a  very 
different  thing  to  have  a  member  introduced  by  the 
prerogative  of  the  Crown,  and  who  takes  his  place 
as  a  junior  peer,  from  having  a  member  take  his  seat 
by  virtue  of  an  ancient  peerage,  in  right  of  which 
he  is   placed  above  many  others  of  the  same  rank. 
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Looking  at  the  importance  of  this  question  in   all        1839. 
these  views,  I  think  your  Lordships  will  concur  with      camoys 
me  in  the  opinion,  that  it  requires  your  most  grave      Peeiag©. 
consideration  before  you  can  come  to  a  decision  upon 
it ;  and  my  present  impression  is,  that  your  Lord* 
ships  will  not  come  to  any  safe  conclusion  upon  it 
without  having  it  argued  before  the  learned  Judges, 
and  being  furnished  with  all  the  helps  upon  it,  which 
I  should  have  thought,  from  what  had  taken  place  in 
the  first  Beaumont  case,  the  House  would  have  felt  to 
be  requisite  on  the  hearing  of  the  second  case.     The 
course  then  pursued  renders  it  the  more  necessary  to 
consider  well,  before  your  Lordships  decide  this  case, 
what  then  took  place,   being  apparently  inconsistent 
with  the  resolution  of  the  Committee  of  Privileges  in 
the  first  case.     Under  these  circumstances  this  ques- 
tion cannot,  in  my  opinion,  be  satisfactorily  disposed 
of,  without  having  the  opinion  of  the  learned  Judges. 
Unfortunately,  the  period  of  the  session  is  such  as  to 
render  it  impossible  to  have  their  assistance  now,  but 
I  am  sure  your  Lordships  will    think  we  ought  to 
take  it  at  the  earliest   possible   period  of  the  next 
session. 

The  case  was  accordingly  adjourned  sine  die. 


The  Lords  Committees  for  Privileges  sat  to  hear    ^  ^®??-^„ 
the   question  of  the  effect  of  the  attamder  further 
argued,   the   Judges    being  present  (a:).     The  argu- 
ments were  directed  as  well  to  that  question  in  the 
Braye  as  in  the  Camoys  peerage. 

(y)  Lord  Chief  Justice  Tindal,  Justices  Vaughany  Bosanquet, 
Patteson^  Williams,  Coleridge,  and  Erskine;  and  Barons  Parke, 
Gumey,  aad  Maule. 
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18S9.       Mr.  Stonor  derives,  because,  in  the  will  of  their  bro- 
^^^J      ther,  Richard  Biddulph,  Mary  is  mentioned  as  his 
Peerage,      elder  and  Anne  as  his  younger  sister. 

The  next  point  to  which  attention  is  required,  is  a 
link  in  the  line  of  Mr.  Styhman  and  Sir  Jacob  AsUey. 
The  evidence  adduced  by  Mr.  Stonor  would  have 
been  satisfactory  to  prove  that  line,  without  their 
.  additional  evidence;  because  the  only  point  upon 
which  Mr.  Stonor  could  not  give  legal  proof  was 
as  to  the  fact  of  Edward  Lewknor,  party  to  the  fine 
of  18th  Henry  7,  being  son  oi  Elizabeth,  or  IsabeUoj 
Hadmylde  by  Nicholas  JLewknor ;  but  as  John  Goring 
was  proved  to  be  descended  from  one  of  the  daugh- 
ters of  Ralph  Radmylde,  it  is  certain  that  Edward 
licwknor,  who  was  the  coheir  with  him  of  Ralph  Rod- 
mylde'8  grandson,  Sir  fVUliam,  must  have  come  from 
another  daughter,  because  in  no  other  capacity  would 
he  have  been  the  coheir  of  Sir  William  Radmylde. 
Again,  in  the  arms  as  quartered  upon  the  tombstone 
of  Sir  Edward  JLewknor,  and  as  entered  in  the  funeral 
certificate  taken  by  the  heralds,  upon  his  death,  the 
arms  of  Camoys  are  quartered.  The  additional  evi- 
dence from  the  papers  of  Lord  Charles  Townshend, 
containing  the  pedigree  of  the  Lewknor  line,  clearly 
establishes  the  marriage  of  Nicholas  Lewknor  with 
Elizabeth  Radmylde,  and  the  line  of  descent  of  the 
Lewknor  family  from  them  to  Mary  Lewknor  jwho  mar- 
ried Horatio,  Lord  Townshend.  That  the  names  Eliza- 
beth and  Isabella  are  synonymous,  it  is  unnecessary  to 
argue ;  no  person  who  has  looked  into  the  instances 
referred  to  in  the  evidence,  can  entertain  any  doubt 
upon  the  question.  Upon  the  death  of  Alary,  Lady 
Townshend,  to  whom  this  pedigree  comes  down,  the 
representation  became  divided  between  the  heirs  of 
her  aunts  Anne  and  Katherine.  From  Anne,  Mr. 
Styleman  and  Sir  Jacob  Astley  are  descended,  and 
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is  clearly  proved,  link  by  link,  down  to  Mr.  Stonor-  i839. 
Ralph  Radmylde  mentions  his  daughters  Margaret  cImoys 
and  Isabella.  The  proceedings  in  a  suit  in  which  Peerage. 
John  Goring  and  Margaret  his  wife  were  parties,  have 
been  put  in  evidence ;  the  heralds'  visitations,  show- 
ing John  to  have  had  a  son  and  heir  by  the  heiress 
of  Sir  William  Radmylde  \  the  will  of  John  Goring j 
in  which  he  speaks  of  his  son  John ;  the  will  of  his 
grandson,  John  Goring^  in  which  he  speaks  of  his 
father  John  and  his  grandfather  John  Goring;  the 
fine  levied  by  this  John  Goring  as  one  of  the  coheirs 
of  Sir  fVilliam  Radmylde ;  a  proceeding  against  this 
John  as  the  grandson  (consanguinetis)  and  heir  of 
John  the  husband  of  Margaret  Radmylde ;  a  copy  of 
the  monument  which  was  erected  to  this  John  Goring j 
the  grandson  of  Margaret  Radmylde,  in  which  the 
arms  of  Camoys  are  quartered,  such  grandson  having 
become  entitled  to  quarter  the  arms  of  Camoys  upon 
the  death  of  Sir  William  Radmylde^  being  then  the 
undoubted  senior  coheir  of  Margaret,  the  elder  coheir 
of  the  last  Lord  Camoys.  All  these  instruments  have 
been  given  in  evidence.  The  pedigree  runs  so  very 
clearly  from  John  Goring  to  Sir  William  Goring,  who 
died  in  1723,  by  a  succession  of  inquisitions  and  by 
wills  and  deeds  from  the  Goring  muniments,  that  it 
is  unnecessary  to  occupy  time  in  going  through  them. 
Sir  William  Goring  left  a  daughter  Anne,  who  mar- 
ried Richard  Biddulph,  and  her  son  John  Biddulph 
had  two  daughters,  Mary  and  Anne, — from  whom 
respectively  Mr.  Stonor  and  Mr.  Wright  Biddulph  are 
descended, — and  two  sons,  the  issue  of  whom  failed  in 
1836  ;  whereupon  Mr.  Stonor  succeeded  to  the  repre- 
sentation of  the  family,  and  became  the  senior  coheir 
to  the  barony  of  Camoys.  It  is  certain  that  Anne 
Biddulph,  from  whom  Mr.  Anthony  Wright  Biddulph 
derives,  was  the  younger  sister  of  Mary,  from  whom 
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18S9.  Mr.  Stonor  derives,  because,  in  the  will  of  their  bro- 
^  J^^^  ther,  Richard  Biddulph,  Mary  is  mentioned  as  his 
Peerage,      elder  and  Anne  as  his  younger  sister. 

The  next  point  to  which  attention  is  required,  is  a 
link  in  the  line  of  Mr.  Styhman  and  Sir  Jacob  Astley. 
The  evidence  adduced  by  Mr.  Stanar  would  have 
been  satisfactory  to  prove  that  line,  without  their 
.  additional  evidence;  because  the  only  point  upon 
which  Mr.  Stonor  could  not  give  legal  proof  was 
as  to  the  fact  of  Edward  Lewknorj  party  to  the  fine 
of  18th  Henry  7,  being  son  oi  Elizabeth,  or  ImbeUoy 
Radmylde  by  NichoUis  JLewknor ;  but  as  John  Goring 
was  proved  to  be  descended  from  one  of  the  daugh- 
ters of  Ralph  Radmylde,  it  is  certain  that  Edward 
liewknor,  who  was  the  coheir  with  him  of  Ralph  Rod- 
mylde*8  grandson,  Sir  fViltiam,  must  have  come  from 
another  daughter,  because  in  no  other  capacity  would 
he  have  been  the  coheir  of  Sir  William  Radmylde. 
Again,  in  the  arms  as  quartered  upon  the  tombstone 
of  Sir  Edward  JLewknor,  and  as  entered  in  the  funeral 
certificate  taken  by  the  heralds,  upon  his  death,  the 
arms  of  Camoys  are  quartered.  The  additional  evi- 
dence from  the  papers  of  Lord  Charles  Townshend, 
containing  the  pedigree  of  the  Lewknor  line,  clearly 
establishes  the  marriage  of  Nicholas  Lewknor  with 
Elizabeth  Radmylde,  and  the  line  of  descent  of  the 
Lewknor  family  from  them  to  Mary  Lewknor,  who  mar- 
ried Horatio,  Lord  Townshend.  That  the  names  Eliza- 
beth and  Isabella  are  synonymous,  it  is  unnecessary  to 
argue ;  no  person  who  has  looked  into  the  instances 
referred  to  in  the  evidence,  can  entertain  any  doubt 
upon  the  question.  Upon  the  death  of  Mary,  Lady 
Townshend,  to  whom  this  pedigree  comes  dovm,  the 
representation  became  divided  between  the  heirs  of 
her  aunts  Anne  and  Katherhie.  From  Anne,  Mr. 
Styleman  and  Sir  Jacob  Astley  are  descended,  and 
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there  is  no  doubt  that  the  line  oi  Katherine^  who  mar-       issg. 
ried  one  of  the  Calthorpe  family,  is  totally  extinct.  ^Z^ 

The  point,  on  which  probably  the  Attorney -general  Peerage, 
will  principally  rely,  is  the  length  of  time  during 
which  this  barony  has  been  in  abeyance,  and  upon 
that  subject  it  is  necessary  to  offer  some  explanation. 
*^  It  is  an  undoubted  maxim,"  as  stated  on  high  autho- 
rity, "with  regard  to  honours,  that  they  cannot  be 
extinguished  otherwise  than  by  forfeiture  or  by  Acts 
of  Parliament.  Claims  to  baronies  which  have  been 
long  dormant  are  difficult  to  be  made  out,  but  when- 
ever the  right  happens  to  be  clearly  proved,  the 
safety  and  dignity  of  the  peerage  are  both  concerned 
that  no  length  of  time  should  bar  or  even  prejudice  the 
title "(m). —  [The  Attorney-general :  It  is  unnecessary 
for  my  learned  friend  to  argue  that  point :  as  the  law 
BOW  stands,  there  is  no  limitation  whatever  as  to  time.] 
— Then  it  is  only  necessary  to  show  why  no  claim 
had  been  preferred  by  Mr.  Stonors  ancestors.  They 
adhered  to  the  Catholic  religion,  and  there  were 
laws  which  put  it  out  of  the  power  of  any  Ca- 
tholic, not  only  to  hold  a  seat  in  this  House,  but  to 
hold  any  position  which  would  bring  him  promi- 
nently before  the  public.  Some  of  these  laws  existed 
from  the  reign  of  Henry  8,  soon  after  John  Goring 
succeeded  to  Sir  William  Radmylde.  With  respect 
to  Sir  William  Radmyldey  his  situation  and  mode 
of  life  could  not  lead  to  his  attaining  the  favour  of 
the  Crown  ;  for  at  most  the  claim  is  to  the  grace 
and  favour  of  the  Crown.  John  Goring  was  but  a 
few  years  a  coheir.  In  the  time  of  his  son.  Sir  IViU 
liam  Goring^  the  first  laws  against  Catholics  were 
passed.  It  has  been  commonly  supposed  that  those 
laws  principally  arose  at  the  Revolution,  but  the  most 

(u)  Cruise  in  Dig.  167. 
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1839.  severe  of  them  were  enacted  between  the  reigns  of 
Camoys  -H^^ry  ^  ^^^  fVilliam  3,  and  IVUliam  and  his  Parlia- 
Peerage,  ments  only  continued,  or  rather  modified,  them.  Mr. 
Butter  J  in  his  notes  on  Coke  on  Littleton  {v\  has, 
with  his  usual  accuracy  and  conciseness,  summed  up 
the  effect  of  them.  These  laws,  it  is  true,  affected 
equally  peers  and  commoners,  but  peers  being  in  a 
more  prominent  position  were  more  readily  brought 
to  suffer  the  penalties  they  inflicted.  In  the  evidence 
given  in  the  Vaux  case,  there  was  an  inquisition, 
which  was  taken  in  the  reign  of  James  1,—  soon  after 
Edward  Lord  Vaux  attained  his  majority, — in  pursu- 
ance of  a  statute  of  JameSj  which  made  a  peer,  who 
refused  to  take  the  oath  of  supremacy  under  Eliza- 
beth's  Act,  if  tendered  by  five  Privy  Councillors, 
liable  to  forfeit  the  rent  of  his  estates  during  his  life, 
and  all  his  goods  and  chattels  absolutely.  Lord 
Vaux  having  come  to  town,  for  the  first  time  after 
coming  of  age,  was  met  in  the  lobby  of  this  House 
by  five  Privy  Councillors,  who  tendered  to  him  this 
oath.  His  lordship  refused  to  take  it,  and  this  inqui- 
sition was  held  in  consequence  to  find  the  forfeitures. 
His  rents  and  goods  were  declared  to  be  forfeited; 
amongst  the  latter,  his  plate  and  his  Parliament 
robes.  Two  or  three  years  anterior  to  that  circum- 
stance, the  Lords  Stourton  and  Mordaunt  did  not 
attend  on  a  particular  day,  and  their  lordships  being 
called  upon  to  answer  why  they  did  not  attend,  gave 
what  was  deemed  an  unsatisfactory  reason,  and  they 
were  fined  each  in  the  sum  of  2,000  marks, — the 
ordinary  fine  imposed  upon  a  member  for  not  at- 
tending Parliament  being  100  marks;  and  this 
small  sum  was,  in  consequence  of  their  religious 
opinions,    increased    to    2,000    marks.       It    is    not 

(v)  Co.  Litt.  391  a. 
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necessary  to  cite  further  instances  of  the  dangers  which        »839. 
attended  the  members  of  this  House  who  professed  the      Camots 
Catholic  religion.     Enough  has  been  said  to  show      Peerage, 
that  the  persons  who  from  time  to  time  stood  in  the 
line  now  represented  by  Mr.  Stonor  were  not  in  a 
situation  to  ask  the  Crown  to  determine  the  abey- 
ance in  their  favour:  and  if  that  favour  could  not 
be  safely  asked  by  the  elder  coheir  of  Lord  CamoySy 
much  less  could  it  be  claimed ;  and  it  should  be  re- 
membered that  the  Weston  line,  as  well  as  that  of 
Goringy  adhered  to  the  ancient  faith. 

The  Solicitor-general  summed  up  the  case  of  Mr- 
Styleman. 

Sir  Harris  Nicolas^  summed  up  the  evidence  on 
behalf  of  Sir  Jacob  Astley ;  and,  after  adverting  to  the 
law  of  the  case,  submitted  that  there  was  no  proof  as 
to  which  of  the  daughters  of  Ralph  Radmylde  was  the 
eldest.  He  also  contended  that  the  dignity  of  a  ban- 
neret was  not  an  honour  by  virtue  of  which  a  person 
could  sit  in  Parliament,  and  that  the  title  was  not  at 
any  time  synonymous  with  that  of  baron,  A  ban- 
neret was  simply  a  knight,  who  being  possessed  of 
considerable  lands,  which  enabled  him  to  bring  a 
certain  number  of  men-at-arms  into  the  field,  and 
having  distinguished  himself  in  war,  was  created  a 
banneret  by  the  King,  or  some  other  eminent  per- 
sonage, giving  him  a  square  banner  in  the  presence 
of  an  army,  when  the  royal  standard  was  displayed. 
It  was  the  middle  rank,  between  barons  and  knights ; 
and  though  of  an  entirely  military  nature,  it  was  an 
established  rank  in  society  in  the  13th  and  14th  cen- 
turies, but  certainly  never  conferred  any  Parlia- 
mentary privileges;  nor  was  there  ever  an  instance 
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1839.       of  a  banneret  being  summoned  to,  or  sitting  in  Par- 
^7[^|^^     liament,  by  virtue  of  his  dignity  of  banneret. — He 
Peerage,      referred  to  Ashmole's  Order  of  the  Garter,  p.  14,  and 
several  other  authorities. 

Mr.  Tennant  was  heard  for  Madame  de  la  Cainea. 

The  Attomey-generaly  for  the  Crown,  on  a  sub- 
sequent day,  observed  that,  whatever  decision  the 
House  may  come  to  on  some  of  the  evidence,  it  was 
certainly  impossible  to  admit  the  very  ancient  dig- 
nity claimed  by  the  additional  printed  case,  and  by 
counsel  at  the  bar,  for  Mr.  Stonor.  No  such  claim 
was  advanced  in  his  petition  to  Her  Majesty:  that 
petition  merely  made  title  under  the  summons  issued 
in  7  Richard  2,  and  yet  their  Lordships  were  now 
called  upon  to  admit  a  title  under  a  summons  of 
49  Henry  3.  There  was  evidence  showing  that  Ralph 
Camoys  was  summoned  in  49  Henry  3 ;  that  he  died  in 
5  Edward  1 ;  that  John  was  his  son,  and  that  Ralph, 
the  son  of  John^  was  summoned  from  7  Edward  2  to 
9  Edward  3.  There  was  no  evidence  that  either 
Ralph  the  grandfather,  or  Ralph  the  grandson,  sat 
in  this  Plouse.  There  was  no  evidence  that  Thomas 
ComoySj  who  died  in  47  Edward  3,  was  the  son,  nor 
that  Thomas  Camoys,  the  ancestor  from  whom  the 
petitioner,  Mr.  Stonor,  claimed,  was  the  grandson  of 
the  last-mentioned  Ralph ;  for  although  it  was  proved 
that  the  Crown  acknowledged  that  Tliomas  was  the 
heir  of  Ralph,  yet  the  links  of  the  pedigree  by  which 
that  heirship  was  established  were  not  set  forth,  nor 
in  any  manner  proved ;  and  without  such  evidence 
the  petitioner's  title  to  the  more  ancient  dignity  was 
not  proved,  and  could  not  be  admitted,  even  if  the 
other  defects  in  that  title  could  be  cured. 
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But  was  the  petitioner's  title  established  to  a  barony  issp. 
under  the  writ  of  7  Richard  2  ?  Upon  that  question  ^][i^ 
it  was  impossible  not  to  entertain  doubts.  The  evi-  Peeragp. 
dence  adduced,  and  the  arguments  on  behalf  of  the 
petitioners  in  this  case,  involved  a  point  which  had 
hitherto  been  vexata  questio.  It  would  be  remembered 
that  one  of  the  points  which  strongly  struck  the  minds 
of  the  noble  Lords  who  prepared  the  Reports  on  the 
Dignity  of  the  Peerage,  was  the  fact  of  some  persons 
being  frequently  summoned  to  Parliament,  but  whose 
descendants  were  never  summoned, — persons  who 
were  members  of  this  House  during  their  lives,  but 
who  did  not  transmit  any  dignity  to  their  children. 
It  is  perfectly  clear  that  there  were,  in  very  ancient 
times,  persons  who  sat  in  this  House,  who  were  neither 
earls  nor  barons,  but  who  were  called  "bannerets." 
These  must  have  been  the  persons  who  were  sum- 
moned during  their  lives ;  they  were  summoned  in 
Tirtue  of  their  high  dignity  of  knighthood,  as  a  kind 
of  honour  incident  to  their  position ;  but  that  position 
being  merely  one  which  attached  to  themselves,  could 
confer  no  title  of  peerage  on  their  successors.  It  was, 
however,  argued  that  several  persons  who  were  un- 
doubtedly peers  by  descent,  were  called  *'  bannerets." 
.What  did  that  prove,  if  admitted?  really  nothing. 
To  them  the  dignity  of  "  banneret"  could  not  give  a 
seat  in  this  House,  because  they  had  it  by  descent ; 
nor  did  it  prove  that  the  dignity  of  banneret  did  not 
entitle — perhaps  by  special  favour  of  the  Crown — 
a  person  not  born  to  a  peerage,  to  a  seat  in  this  House 
during  his  lifetime. 

The  King's  writ  to  the  sheriff  produced  in  evidence 
proved,  not  that  Thomas  Camoys  was  a  peer,  but 
that  he  was  merely  a  banneret.  If  that  inference 
was  correct,  then  it  was  obvicms  that  he  was  sum- 
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18S9.       moned  to  this  House  in  reference  to  his  dignity  of 

CAuors      banneret ;  and  that,  as  that  honour  was  personal  to 

Peernge.      hiuisclf,  and  uot  transmissible,  he  could  not  confer 

a  title  on  his  heirs.     In  the  inquisition  on  his  death 

he  was  merely  styled  Thomas  CamoySj  Chevalier^  but 

not  lord  nor  baron. 

One  of  the  principal  difficulties  in  the  pedigree  is, 
whether  Sir  PVilliam  Radmylde  died  vdthout  legiti- 
mate issue ;  and  to  the  evidence  on  that  point,  and 
the  pedigrees  from  the  Heralds'  College,  and  from 
Lord  George  TownsheniTs  muniments,  the  attention  of 
the  Committee  was  particularly  directed,  to  consider 
how  far  that  evidence  was  sufficient  to  establish  the 
descent  of  the  petitioners  from  the  sisters  of  Robert 
Radmylde^  in  case  Sir  fViUiam  died  without  issue. 
If  the  difficulty  on  these  points  should  appear  to  the 
Committee  to  be  removed,  then  the  pedigree  of  the 
three  first  petitioners  might  be  said  to  be  established. 
With  regard  to  the  line  of  the  other  petitioners, 
and  particularly  of  Lady  Zouch  and  Mrs.  PecheU^ 
the  evidence  was  far  more  defective;  for  although 
their  pedigree  also  might  be  held  to  be  proved,  the 
extinctions  of  numerous  persons  in  their  line  of 
descent  were  not  satisfactorily  proved ;  and  in  order 
to  enable  the  House  to  report  that  Lady  Zouch  and 
Mrs.  Pechell  are  coheirs  of  the  barony,  much  further 
inquiry  and  proof  will  be  necessary. 

But  supposing  an  heritable  dignity  to  have  been 
created  in  Thomas  Camoys^  and  the  petitioners  to 
have  satisfactorily  proved  their  pedigrees,  still  the 
question  remains,  whether  the  attainder  of  one  coheir 
did  not  drown  and  extinguish  the  barony. 

[The  Attorney-general  proceeded  to  discuss  that 
question  ;  and  on  the  9th  of  Augmt^  Sir  W.  Folletty 
for  Mr.  Stonor,  and  the  counsel  for  the  other  three 
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petitioners,  were  heard  by  the  Committee  to  observe       i839. 
on  the  authorities  referred  to  by  the  Attorney-gene^      CiiceYs 
ralj  who  was  again  heard  in  reply  to  them  on  the      Peerage. 
14th  of  Augusts    but  as  these  arguments,  on'  both 
sides,  were  again  urged  on  a  subsequent  day,  and 
they  are   hereinafter  stated,  we   abstain   from  here 
noticing  them.] 

The  Lord  Chancellor : — Your  Lordships  have  had 
the  benefit  of  a  Very  able  discussion  of  this  case,  in- 
volving a  point  of  considerable  difficulty,  and  of  very 
great  importance,  inasmuch  as  it  not  only  affects  the 
claims  now  pending  before  your  Lordships,  but,  when 
we  look  back  to  the  period  of  our  history  through 
which  these  claims  run,  in  all  probability  it  may 
a£Pect  many  other  claims,  which  may  be  intended  to 
be  presented. 

The  difficulty  I  feel  arises  not  so  much  from  the 
question  of  law  itself,  as  from  what  has  taken  place 
in  other  cases ;  and  I  confess  that  I  cannot  reconcile 
that  which  is  laid  down  by  Lord  Chief  Justice  Eyre^ 
in  the  first  Beaumont  case,  with  the  resolution  which 
the  House  came  to  in  the  second  Beaumont  case  (x).  It 
does  appear  rather  singular  that  the  House,  having 
in  the  first  of  those  cases  found  the  question  to  be  of 
so  much  difficulty  that  they  required  the  opinion  of 
the  learned  Judges,  and  having  had  that  opinion 
communicated  by  Lord  Chief  Justice  Eyre^ — which 
opinion  was  of  a  nature  which  I  should  have  thought 
would  have  made  it  very  difficult  for  the  House  to 
come  to  a  decision  upon  the  second  Beaumout  case  in 
favour  of  the  claim, — did  come  to  a  decision  upon 
that  second  case  without  again  referring  to  the  opi- 

Cr)  Vide  post^  p.  833,  and  at  the  end  of  this  case. 
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1839.  nion  of  the  Judges.  Inasmuch  as  that  decision  was 
Uj^^q^^  inconsistent  with  the  doctrine  laid  down  by  Lord 
Peerage.  Chief  Justice  Eyre  in  communicating  that  opinion, 
I  should  certainly  have  expected  that  the  House 
would,  at  all  events,  have  had  the  case  again  submit- 
ted to  the  learned  Judges.  It  will  be  for  your  Lord- 
ships to  consider  whether  it  be  possible  to  come  to  a 
conclusion  upon  this  question  without  having  that 
assistance.  The  question  has  reference  not  only  to 
the  Camoys^  but  also  to  the  Braye  peen^e :  it  was  not 
brought  so  directly  under  your  Lordships'  considera- 
tion in  the  latter  case ;  but  having  had  the  benefit  of 
an  argument  upon  this  Camoys  case,  when  I  came  to 
look  over  the  papers  in  the  Braye  case,  in  the  hope 
of  being  able  to  ask  your  Lordships  to  come  to  a 
resolution  upon  it,  in  the  present  session,  the  fact 
immediately  presented  itself  to  me,  that  the  same 
question  occurred  in  the  Braye  case  as  in  that  which 
your  Lordships  are  now  considering ;  and  of  neces- 
sity, therefore,  before  your  Lordships  can  dispose  of 
either  of  these  cases  you  must  be  prepared  to  lay 
down  the  rule,  either  that  the  attainder  of  one  of 
several  coheirs  has  no  effect  upon  the  other  coheirs, 
or  that  it  has  so  much  effect  upon  those  others  as  to 
deprive  them  of  all  grounds  to  have  the  abeyance 
terminated  in  favour  of  any  of  them.  In  either  way, 
undoubtedly,  this  is  a  question  of  very  great  import- 
ance to  parties  claimants  ;  and  it  is  also  important  as 
it  affects  the  prerogative  of  the  Crown,  and  also  as  it 
affects  your  Lordships'  privileges ;  because  it  is  a  very 
different  thing  to  have  a  member  introduced  by  the 
prerogative  of  the  Crown,  and  who  takes  his  place 
as  a  junior  peer,  from  having  a  member  take  his  seat 
by  virtue  of  an  ancient  peerage,  in  right  of  which 
he  is   placed  above  many  others  of  the  same  rank. 
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Looking  at  the  importance  of  this  question  in   all        isso. 
these  views,  I  think  your  Lordships  will  concur  with      camoys 
me  in  the  opinion,  that  it  requires  your  most  grave      Peeiage. 
consideration  before  you  can  come  to  a  decision  upon 
it;  and  my  present  impression  is,  that  your  Lord- 
ships will  not  come  to  any  safe  conclusion  upon  it 
without  having  it  argued  before  the  learned  Judges, 
and  being  furnished  with  all  the  helps  upon  it,  which 
I  should  have  thought,  from  what  had  taken  place  in 
the  first  Beaumont  case,  the  House  would  have  felt  to 
be  requisite  on  the  hearing  of  the  second  case.     The 
course  then  pursued  renders  it  the  more  necessary  to 
consider  well,  before  your  Lordships  decide  this  case, 
what  then  took  place,  being  apparently  inconsistent 
with  the  resolution  of  the  Committee  of  Privileges  in 
the  first  case.     Under  these  circumstances  this  ques- 
tion cannot,  in  my  opinion,  be  satisfactorily  disposed 
of,  without  having  the  opinion  of  the  learned  Judges. 
Unfortunately,  the  period  of  the  session  is  such  as  to 
render  it  impossible  to  have  their  assistance  now,  but 
I  am  sure  your  Lordships  will   think  we  ought  to 
take  it  at  the  earliest  possible   period  of  the  next 
session. 

The  case  was  accordingly  adjourned  sine  die. 


The  Lords  Committees  for  Privileges  sat  to  hear    ,  ^'^V'^ 
the   question  ot   the  eiiect  of  the  attamuer  further 
argued,    the   Judges   being  present  (a:).     The  argu- 
ments were  directed  as  well  to  that  question  in  the 
Braye  as  in  the  Camoys  peerage. 

(y)  Lord  Chief  Justice  Tindaly  Justices  Vaughany  Botanquet^ 
Paitesotti  Williams,  Coleridge,  and  Enkine\  and  Barons  Parke, 
Gumeyj  and  Maule. 

3  h4 
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1839.  The  Attorney' general^  for  the  Crown  : — This  is  the 

^^    '      case  of  a  claim  of  peerage  where  the  dignity  is  said  to 
Peerage,      have  been  created  by  writ  of  summons  and  by  sitting, 
and  therefore  descendible  to  heirs-general  of  the  body. 
The  second  peer  left  no  male  heirs,  but  there  were 
female  coheirs,  his  sisters.    The  descendants  of  one  of 
them  was  attainted  for  treason,  but  his  son  and  heir 
was  restored  by  Act  of  Parliament  in  blood,  but  not  in 
honours.     The  question  is,  what  is  the  effect  of  this 
attainder  and  restoration  in  blood,  not  only  on  the 
descendants  of  the  coheir  so  attainted,  but  also  on  the 
other  coheirs,  who  were  not  attainted?    The  doctrine 
of  the  effect  of  restoration  is  discussed  in  Lord  Hale's 
Pleas  of  the  Crown  (2;),  and  the  subject  of  abeyance  is 
fiiUy  treated  in  Coke  upon  Littleton  (^a). — [He  read 
passages  from   each  of  them.] — Suppose  there  are 
several  coheirs  in  blood,  and  all  are  attainted,  it  is 
clear  that  those  who  claim  under  and  through  the 
attainted  persons  can  derive  from  them  no  legal  rights 
whatever.     Then  is  not  a  similar  result  produced  on 
the  non-attainted  coheirs  to  a  barony  by  the  attainder 
of  one  of  them  ?     In  principle,  if  the  attainted  line  is 
cut  out,  the  barony  is  gone.     Why  ?     Because  there 
was  something  of  the  inheritance  in  the  person  who 
was  attainted.     For  the  barony  is  one  and  indivisible; 
and  when  a  part  is  forfeited,  the  whole  is  extinguished. 
Such   was    the    opinion   of  Chief  Justice  Eyre^   in 
the  Beaumont  peerage.      His  Lordship  in  communi- 
cating to  the  House  the  opinion  of  the  Judges,  ob- 
served, "  A  peerage  is  a  most  transcendant  honour 
and  dignity,  but  it  is  still  in  the  eye  of  the  iaw  an 
inheritance,  and  it  will  descend  to  coheirs  in  the  same 
manner  as  other  hereditaments  do  descend  (6)."  That 

{z)  1  Hale,  358.     (a)  Co.  Litt.  34a.      (b)  Cruise  on  Di|^.  318. 
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opinion  of  the  learned  Judge  has  never  been  over-  1839. 
ruled  by  this  House.  Now  in  the  Acts  for  the  restora-  Camoyi 
tion  of  the  blood  of  the  attainted  coheirs  in  these  two  Peerage, 
cases,  there  were  express  exceptions  of  all  heredita- 
ments. The  peerage,  the  highest  hereditament, 
though  dormant,  was  vested  in  all  the  coheirs.  No 
single  coheir  could  claim  it  as  of  right,  as  he  only 
participated  in  the  inheritance,  which  was  equally 
vested  in  all.  It  is  not  like  an  advowson,  to  which 
each  may  present  by  turn.  In  a  dignity  no  one 
coheir  has  a  separate  or  especial  right ;  all  are  equally 
interested,  and  all  must  have  an  equal  capacity  to 
take.  The  want  of  capacity  in  one  destroys  a  title, 
which  to  vest  at  all  must  vest  in  all.  The  whole 
barony  vests  in  all  the  coheirs.  If  that  whole  be 
destroyed,  where  is  that  indivisible  incorporeal  inhe- 
ritance which  vested  in  all  ?  It  is  most  clearly  gone. 
It  is  not  capable  of  division  ;  that  is  admitted :  then 
if  that  which  alone  ensured  its  existence,  the  legal 
capacity  of  all  in  whom  it  was  vested,  be  gone,  the 
title  of  those  still  of  capacity  cannot  survive,  for  that  to 
which  they  had  title  has  ceased  by  the  want  of  capacity 
in  their  coheirs  to  sustain  it.  This  was  the  ancient  law 
as  to  homage  ancestral,  and  the  case  of  a  peerage  is 
much  stronger,  as  the  land  held  by  homage  ancestral 
could  be  partitioned,  but  a  peerage  cannot. 

Mr.  Fleming^  for  Mr.  Stonor: — There  has  been  no 
attainder  in  the  younger  line  of  coheirs  descending 
from  Alionora  Camoys,  nor  in  the  elder  branch  of 
coheirs  descending  from  Margaret,  and  represented  by 
Mr.  Stonor  and  Mr.  Wright  Biddulph.  The  argument 
of  the  Attorney-general  would,  if  successful,  lead  to 
enormous  injustice ;  for  by  his  doctrine,  if  there  were 
fifty  coheirs  to  a  barony,  and  one  committed  treason 
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1839.  smcl  was  attainted,  the  remaining  forty-nine  would  be 
Camots  punished  for  his  act,  although  they  might  have  served 
Peerage,  their  Sovereign  faithfully.  The  Sovereign  also  would 
be  punished  for  the  rebellion  of  the  subject,  by  being 
thereby  made  incapable  of  preferring  any  of  the  co- 
heirs to  the  barony.  The  objection  of  the  Attorney- 
general  is,  that  the  attainder  of  Edward  Lewknor  not 
only  incapacitated  his  descendants  from  sustaining  a 
claim  to  the  dignity,  but  that  it  also  extinguished  the 
prerogative  of  the  Crown  to  call  any  of  the  coheirs  of 
Lord  Camoys  to  the  seat  of  their  ancestor,  as  well  as 
the  rights  of  the  unattainted  coheirs,  although  they 
did  not  derive  title  through  Edward  Lewknor.  The 
corruption  of  blood  is  out  of  the  question  here ;  for  the 
Act  of  Parliament,  which  restored  in  blood  the  son 
and  heir,  tlirough  whom  Mr.  Styleman  and  Sir  Jacob 
Astky  derive,  enabled  him  and  the  other  children  of 
the  attainted  to  make  their  pedigree  and  conveyance 
in  blood  and  lineage  as  heir,  as  well  to  and  from  their 
attainted  father,  as  to  any  other  person,  in  the  same 
manner  as  if  he  had  not  been  attainted  (c). 

But  whatever  was  the  effect  of  the  Act  of  Parliament 
on  Edward  Lewknor'^  descendants,  it  is  submitted 
that  he  being  only  a  coheir  could  not  forfeit  the 
barony.  The  forfeiture  of  part  of  an  inheritance  that 
is  indivisible,  is  impossible.  Edward  Lewknor  was 
not  seised  of  the  barony,  nor  entitled  to  it,  nor  could 
he  claim  any  privilege  of  the  peerage ;  he  had  only  a 
possibility,  which  is  not  forfeitable.  The  Lords  Com* 
mittees,  in  their  Third  Report  on  the  Dignity  of  the 
Peerage,  observed  (rf),  that  "  John  Dvdley^  son,  &c., 
and  one  of  the  coheirs  of  the  body  of  John  Talbot^ 
Viscount  Eiskj  was,  in  34  Henry  8,  created  Viscount 

(c)  See  extract  from  the  Act,  post^  p.  844.        (if)  P.  337. 
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Lisle  J  without  any  reference  to  Kingston  Lisle ;  and        1830. 
being  afterwards  created  Earl  of  Wartvick  and  Duke      Camoys 
of  Northumberland^  was  attainted  and  executed  in  the      Po««age. 
1st  of  Queen  Mary.     This  attainder  could  not  affect 
the  dignity  of  Baron  De  Lisle,  as  that  dignity  was 
never  vested  in  John   Dudley''     That  observation, 
great  authority  in  itself,  is  sustained  by  several  de- 
cided cases,  all  showing  that  the  attainder  of  a  coheir    . 
to  a  barony  in  abeyance  did  not  affect  the  right  of  an 
unattainted  coheir  to  the   grace   and  favour  of  the 
Crown  to  determine  the  abeyance  in  his  favour. 

In  9  Henry  6,  on  the  death  of  JEdward  Charletonj 
fifth  Lord  Powysj  that  barony  fell  into  abeyance  be- 
tween his  two  daughters  (e) ;  the  younger  married 
Lord  Tiptofty  and  their  son  and  heir,  created  Earl  of 
Worcester,  was  attainted  and  executed,  yet  the  great- 
grandson  of  the  elder  daughter,  who  married  Sir  John 
Grey,  was  summoned  to  Parliament  as  Lord  Powys^ 
in  22  Edward  4,  and  he  and  his  descendants  enjoyed 
the  seat  and  precedence  of  the  Charletons  Lords 
Poun/s  {f).  Another  case,  equally  in  point  to  show 
that  the  attainder  of  one  coheir  did  not  extinguish  the 
barony,  nor  affect  the  right  of  the  Crown  to  revive 
the  dignity  in  an  unattainted  coheir,  is  that  of  the 
barony  of  Le  Despencer.  Isabella  Le  Despencer,  on 
whom  that  barony  descended  on  the  death  of  her  bro- 
ther without  issue,  had  a  son,  Henry,  Duke  of  JVanvick 
(whose  only  child  died  without  issue),  and  two  daugh- 
ters, Elizabeth  and  Anne.  Anne  married  Richard 
Nemlle,  Earl  oiWarwick,  and  had  two  daughters,  Anne, 
who  died  without  surviving  issue,  and  Isabella,  who 
married  George  Duke  of  Clarence,  by  whom  she  had 

(c)  Collins,  App.  398. 

if)  Lords'  Journals,   33  Hen.  8,  p.  167;    1  Edw.  6,  p.  294; 
5  Edw.  6,  p.  394. 
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1839.  Edward  Earl  of  Warwick^  who  was  attainted  of  trea- 
Camoys  ^^  ^^  1499,  and  Margaret  Countess  of  Salisbury^ 
Peerage,  also  attainted  of  high  treason,  and  executed  in  1541. 
Edward  died  without  issue,  but  Margaret  had  by  her 
husband.  Sir  Richard  Pole^  an  eldest  son,  Henry  Pok^ 
Lord  Montagu^  who  was  also  executed  for  high  trea- 
son, leaving  two  daughters,  both  of  whom  left  issue. 
Elizabeth,  the  eldest  daughter  and  coheir  of  Isabella^ 
Baroness  Le  Despencer,  married  Edward  Nemlky 
Lord  Abergavenny ;  and  in  favour  of  her  great-grand- 
daughter and  heir.  Lady  Mary  Fane,  James  1,  in  the 
year  1604,  terminated  the  abeyance  of  the  barony  of 
Le  Despencer,  by  letters  patent,  by  the  advice  of  this 
House,  and  after  the  fullest  consideration. 

To  these  cases  may  be  added  that  of  the  baronies 
which  the  ancient  Earls  of  Oxford  held  to  them  and 
their  heirs.  John  Fere,  the  fifteenth  earl,  died  with- 
out issue  in  the  reign  of  Hewy  8,  seised  of  the  ancient 
baronies  of  Bolbeckj  Sandford  and  Badlesmere.  He 
left  three  sisters,  his  coheirs,  one  of  whom  died  with- 
out surviving  issue.  Elizabeth,  another  of  them, 
married  Sir  Anthony  Wingfield,  and  from  her  de- 
scendants still  exist.  Dorothy  Vere,  the  eldest  sister, 
married  John  Neville,  Lord  Latimer,  and  their  son 
Richard  Lord  Latimer  died  without  male  issue,  leav- 
ing four  daughters  his  coheirs,  and  consequently 
coheirs  to  the  said  baronies.  Elizabeth,  one  of  these 
daughters,  married  Sir  John  Danvers;  and  Sir 
Charles  Danvers,  her  eldest  son  and  her  successor  as 
coheir  to  Dorothy  Vere,  was  attainted  of  high  treason 
in  43  Elizabeth.  Divers  claims  to  the  honours  of 
the  Vere  family  were  referred  by  King  Charles  1  to 
this  House  in  1625;  and  in  answer  to  certain  ques- 
tions put  by  the  House  to  the  Judges,  the  Lord  Chief 
Justice  Crew,  in  delivering  their  opinion,  said,  ^^  And 


CASES  IN  THE  HOUSE  OF  LORDS.  933 

as  touching  the  said  baronies  of  Bolbeck,  Sandford,  1339. 
and  Badlesmere,  their  opinion  is  that  the  same  de-  ^^  ' 
scended  to  the  general  heirs  of  John  the  fourteenth  Peerage, 
earl  of  Oxford^  who  had  issue  John  the  fifteenth 
earl,  and  three  daughters,  one  of  them  married  to  the 
Lord  JLatimer,  another  to  Wing  fields  and  another  to 
Knightly;  which  John  dying  without  issue,  these  baro- 
nies descended  upon  the  daughters  as  his  sisters  and 
heirs  ;  but  these  dignities  being  entire  and  not  divid- 
able,  they  became  incapable  of  the  same,  otherwise 
than  by  gift  from  the  Crown,  and  they  in  strictness 
of  law  reverted  to  and  were  in  the  dispositi9n  of  King 
Henry  8  {g)!'  And  this  House  certified  to  His  Ma- 
jesty in  April  1625,  **  that,  for  the  baronies,  they  are 
wholly  in  your  Majesty's  hands  to  dispose  at  your 
own  pleasure  (A)." 

The  last  case  in  which  the  attainder  of  one  coheir 
was  held  not  to  prejudice  the  right  of  the  unattainted 
coheirs,  is  that  of  the  barony  of  Beaumont  (i),  which 
fell  into  abeyance  in  1507,  on  the  death  oi  William 
Viscount  and  Baron  Beaumont^  without  issue.  His 
nieces,  Joan  and  Frideswide^  daughters  of  his  sister, 
were  his  coheirs :  Frideswide  married  Sir  Edward 
NorreySj  by  whom  she  had  two  sons.  Sir  John^  who 
died  without  issue,  and  Sir  Henry ^  who  was  attainted 
of  high  treason,  and  executed,  leaving  a  son,  Henry, 
who  was  created  Lord  Norreys  by  writ  of  summons 
and  was  restored  in  blood  by  Act  of  Parliament  (^),  in 
18  Elizabeth.  The  Earl  of  Abingdon  is  now  his  heir. 
Joan,  the  elder  niece,  married  Sir  Brian  Stapleton^  and 
her  heir  and  representative,  Thomas  Stapleton,  claimed 
the  barony  in  1789,  on  the  ground  that  the  attainder 

{g\  Collins,  175.      (A)  Id.  194.       (i)  Cruise,  214. 
(k)  An  Act  not  differing  materially  from  the  Act  1  £liz.,  by  which 
the  heir  of  Edm.  Lewknor  was  restored  in  blood. 
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18S9.  of  Sir  Henry  Norreys  was  equivalent  to  a  natural 
Camoys  extinction  of  his  issue,  and  consequently  that  the 
Peerage,  claimant,  as  the  sole  heir  of  the  unattainted  coheir, 
was  entitled  as  of  right  to  the  barony.  Sir  A.  Mac- 
donald,  then  Attorney-general^  in  his  report  to  the 
Crown  on  that  claim,  said,  ^'  An  important  question 
arises,  whether  by  the  attainder  of  Henry  Norreys 
the  abeyance  is  determined,  and  the  heirs  of  the 
elder  sister  exclusively  entitled  by  descent  to  the 
barony  of  Beaumont^  by  reason  of  the  incapacity  of 
Henry  Norreys*  heirs,  thereby  created,  to  claim 
through  him."  IJ^n  the  A  ttomey-geueraFs  recom- 
mendation, the  Crown  referred  the  claim  to  this 
House,  and  the  Lords  Committees  of  Privileges  de- 
sired that  the  following  question  might  be  put  to  the 
Judges,  "  Whether,  supposing  the  claimant  to  have 
proved  himself  to  be  one  of  the  coheirs  of  the  body 
of  Henry  de  Beaumont^  and  supposing  a  barony  to 
have  been  created  in  the  said  Henry  and  the  heirs  of 
his  body,  the  claimant  is  entitled  as  of  right  to  such 
barony."  In  1795,  Lord  Chief  Justice  Eyre  reported 
the  answer  of  the  Judges  to  be  that,  "  Supposing  the 
claimant  to  have  proved  himself  to  be  one  of  the 
coheirs  of  the  barouy,  he  was  not  entitled  to  it  o/* 
right  J'  And  the  House,  on  the  advice  of  the  Lords 
Committees,  resolved,  "That  it  does  not  appear  that 
the  petitioner  is  now  entitled  to  tlie  title,  honour  and 
dignity  of  Baron  Beaumont.''  In  1796,  Mr.  Staple- 
ton  presented  another  petition  to  the  Crown,  stating 
that  the  barony  was  in  abeyance,  and  that  he  was 
one  of  the  coheirs,  and  praying  the  King  to  confirm 
the  barony  to  him  and  his  heirs.  This  petition  was 
referred  to  the  then  Attorney-general  (Sir  John  Scott\ 
who  in  his  report  to  the  Crown,  said,  "He  con- 
ceived that  this  ancient  barony  does  exist  and  is  in 
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abeyance,  and  that  the  petitioner  is  a  coheir  of  the  1839. 
first  baron.  This  second  petition  having  been  re-  Camoys 
ferred  to  the  Lords  Committees  for  Privileges  in  1798,  Peerage, 
the  evidence  produced  before  them  on  the  former 
petition  was  given  in  (/),  and  the  pedigree  of  Lord 
Abingdon  as  the  heir  of  the  only  son  of  the  attainted 
Henry  Norreys  was  proved.  The  Committee,  after 
hearing  counsel  for  the  petitioner,  and  the  Attorney- 
general  for  the  Crown,  and  after  several  days'  consi- 
deration of  the  whole  case,  and  particularly  of  the 
effect  of  the  attainder  of  one  coheir,  resolved,  **  That 
the  barony  remains  in  abeyance  between  the  coheirs 
of  William  Viscount  and  Baron  Beaumont,  descended 
firom  his  sister  Joan ;  and  that  the  petitioner  is  one 
of  these  coheirs.'*  That  resolution  was  adopted  by  the 
House ;  and  therefore  it  amounts  to  a  solemn  adjudi- 
cation and  authority  that  the  attainder  of  one  coheir 
neither  forfeited  nor  extinguished  the  dormant  barony, 
nor  barred  the  claim  of  the  unattainted  coheir. 

The  detail  of  these  proceedings  shows  the  extreme 
caution  with  which  the  Lords  Committees  and  this 
House  considered  every  point  of  the  Beaumont  case, 
as  well  on  the  second  as  on  the  first  reference.  It  is 
impossible  to  suppose  that  in  that  case  the  objection 
raised  to  the  claim  in  the  present  case,  was  not  dis- 
cussed by  the  counsel  and  fully  considered  by  the 
Committee:  nevertheless  it  was  solemnly  decided  that 
the  attainder  of  one  coheir  neither  forfeited  nor  ex- 
tinguished the  dormant  barony,  nor  barred  the  claim 
of  the  unattainted  coheir.  The  resolution  of  the 
House  in  1795,  was  in  full  conformity  with  the  opinion 
of  the  Judges,  and  had  the  concurrence  of  Lord  Lough- 
borough^  then  Lord  Chancellor ^  as  well  as  of  Lord 

(t)  Not  the  printed  minutes,  but  the  original  proofs. 
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1830.  EJdon^  who  was  Attomey-general  during  the  pro- 
Camots  ceedings.  It  was  also  in  unison  with  an  opinioa 
Peera^.  given  upou  Mr.  Stapleton's  case  by  Mr.  Grants  after- 
wards Master  of  the  Rolls ;  and  with  the  opinion  of 
the  Lords  Committees,  in  their  fourth  Report  on  the 
Dignity  of  the  Peerage  (m) ;  where,  after  detailing  the 
proceedings  on  both  petitions  of  Mr.  Stapleton,  they 
observe,  "  That  the  attainder  of  Henry  Narreys  could 
not  at  the  time  of  the  attainder  operate  to  forfeit  the 
dignity  to  which  he  had  then  no  right ;  nor  could  the 
dignity  be  considered  as  then  merged  and  extin- 
guished by  that  attainder,  nor  afterwards  by  reason  of 
the  incapacityof  his  son  to  claim  as  a  coheir  upon  the 
death  of  Sir  John  Norreys  without  issue ;  for  during 
his  life  the  attainder  had  no  effect  to  bar  the  claim 
of  the  two  coheirs  as  such.  And  before,  as  well  as 
after,  the  death  of  Sir  John  Norreys  without  issue,  the 
heir  of  the  body  of  Joan  Stapleton  remained  capable 
of  taking  the  dignity  as  one  of  the  two  coheirs,"  &c. 
"  Neither  the  attainder  of  Henry  Norreys  nor  the  in- 
capacity of  his  son  could  destroy  the  right  then  vested 
in  the  heir  of  the  body  of  Joan  Stapleton^  which  her 
heir  had  together  with  Sir  John  Norreys  as  coheirs 
of  Henry  de  Beaumont.  During  the  life  of  Sir  John 
Norreys^  the  heir  of  the  body  oi  Joan  Stapleton  and 
Sir  J.  Norreys  remained  coheirs;  and  after  the  death 
of  Sir  J.  Norreys^  the  heir  of  the  body  of  Joan  Sta- 
pleton remained,  as  he  was  before  that  event,  only 
one  of  the  coheirs." 

Against  the  decision  in  the  Beaumont  case  and  the 
authorities  just  referred  to,  there  is  no  decisive  prece- 
dent or  dictum,  except  the  doubt  suggested  by  Chief 
Justice  JSyre,  in  his  speech  (n)  to  the  House  communi- 

(m)  Pp.  320- 8 1-22.  (/i)  See  the  speech  in  Cruise,  216. 
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eating  the  opinion  of  the  Judges  in  the  first  Beaumont  \  839. 
case,  where  that  learned  Judg^e  says,  "  Your  Lord-  ^Z^ 
ships  might  possibly  entertain  a  doubt  with  regard  Peerage, 
to  these  questions  (before  mentioned),  as  well  as  to 
another  question,  namely,  whether  the  title  to  a 
barony  can  survive  when  it  is  become  impossible  that 
all  the  component  parts  of  it  can  vest  in  one,"  &c.  (o). 
And  again :  "  Supposing  this  barony  not  to  be  extinct, 
&c.,  and  the  present  claimant  to  be  a  coheir,  let  the 
situation  of  the  other  coheir  be  whatever  the  counsel 
for  the  claimant  would  wish  it  to  be  (except  that 
there  is  no  failure  of  issue  naturaliter),  the  effect  of 
which  might  be  that  the  title  of  that  coheir  would 
run  upwards  to  the  common  ancestor,  and  from 
thence  fall  down  in  the  course  of  the  descent  of  the 
Stapleton  line,  and  unite  with  their  title  in  the  per- 
son of  the  claimant,  I  conceive  that  one  of  the  cases 
mentioned  by  Sir  Edward  Coke^  and  upon  which 
the  claimant's  counsel  relied  for  another  purpose, 
proves  that  the  claimant  cannot  make  title  to  the 
whole  inheritance." 

These  observations  of  Chief  Justice  Eyre^  which 
are  mere  obiter  dicta  and  immaterial  to  the  question, 
to  which  he  was  communicating  thq  Judges'  answer, 
form  the  sole  ground  on  which  an  objection  has  been 
raised  to  the  exercise  of  the  prerogative  of  the  Crown 
to  terminate  an  abeyance  in  favour  of  an  unattainted 
coheir ;  but  those  observations  are  overruled  by  the 
decision  of  this  House  in  the  second  Beaumont  case, 
resolving  that  the  barony  remained  in  abeyance. 
The  crime  of  one  coheir  has  never  been  held  to  affect 
the  interests  of  the  others,  in  the  descent  of  any  inhe- 
ritance divisible  or  indivisible (/)).     But  the  practice 

(o)  Cruise,  92 1.  (p)  Fieta,  b.  5,  c.  6,  §  18. 
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1839.       of  the  Crown  in  terminating  abeyances  of  dignities 
"  is   decisive  of  this   question.     The  Crown  has  fre- 

Peerage.  quently  preferred  one  of  several  coheirs,  without 
regard  to  the  capacity  of  the  others.  In  1677,  Sir  B. 
Shirlej/y  a  coheir  of  the  barony  of  Ferrers,  was  ad- 
mitted to  the  seat  of  the  Lords  Ferrers  in  this  House 
without  any  examination  of  his  title,  the  Lord  Chan^ 
cellar  merely  stating  to  the  House  that  he  came  in 
on  descent  (q).  In  1721,  Hugh  Fortescue^  ,a  coheir  to 
the  barony  of  Clinton^  was  admitted  to  the  seat 
of  the  Lords  Clinton^  although  the  Lord  Chancellor 
informed  the  House  that  he  was  only  one  of  the 
coheirs  (r).  In  1763,  on  Mr.  Berkeley's  claim  to  the 
barony  of  Bottetourty  the  House  decided  that  he  was 
one  of  the  coheirs,  some  of  whom  were  known,  and 
some  not  mentioned,  although  there  was  no  evidence 
in  regard  to  any  of  them.  And  in  1806,  Sir  Ceal 
Bisshopp  was  held  to  be  a  coheir  of  the  barony  of 
Zouchy  without  tracing  the  descendants  of  the  younger 
daughter  and  coheir  of  the  last  Lord  Zouch.  In  fact, 
until  the  Braye  case  (5),  this  House  never  required  a 
petitioner  for  an  abeyant  barony  to  prove  more  than 
his  own  descent  and  the  continued  abeyance  of  the 
barony. 

It  is  impossible  to  support  the  Attorney -generate 
proposition  without  endangering  the  seat  of  every 
peer  who  sits  in  this  House  as  one  of  the  coheirs  of  a 
former  peer;  for  whether  the  dignity  be  considered 
in  its  abeyance  or  as  revived  by  the  Crown,  it  is  still 
the  same  dignity,  and  its  existence  under  all  circum- 
stances depends  upon  the  same  principle.  Whilst, 
therefore,  we  endeavour  to  argue  one  member  into 

(q)  Lords'  Journals,  1667,  20th  January, 
(r)  Id.  1721,  18th  March. 
{s)  AnUf  p.  776. 
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the  House,  the  Attorney-general  tries  to  argue  several       ihsp. 
out  of  it. 


The  Solicitor-generalt  for  Mr.  Styleman^ — and  also 
for  Sir  Jacob  Astley  by  arrangement :  — The  effect 
of  an  attainder  for  treason  is  to  work  a  forfeiture 
of  property  and  a  corruption  of  blood.  The  attainder 
here  was  reversed  by  the  1st  Elizabeth^  c.  32 — a 
very  comprehensive  Act,  — and  the  parties  affected 
by  the  attainder  were  by  that  Act  enabled  in  blood 
and  lineage  to  their  father,  in  the  same  way  as  if 
he  had  not  been  attainted ;  and  it  was  declared  that 
"  they  may  demand,  ask,  have,  hold  and  enjoy 
tenements  and  hereditaments  which  came  from  their 
collateral  ancestors  on  the  part  of  Edward  LewknorJ^ 
It  is  said  in  Lord  Hale's  Pleas  of  the  Crown  (f), 
that  restoration  by  Parliament  is  of  two  kinds  : 
one,  which  only  removes  the  corruption  of  blood, 
but  restores  not  honours  nor  manors  lost  by  the 
ancestor;  another  general,  not  only  in  blood  but 
to  the  property,  honours,  &c.  of  the  party  attainted. 
It  may  be  true  that,  whatever  was  the  effect  of  the 
attainder  on  one  line,  affected  all  the  coheirs.  Ed- 
ward Lewknor  forfeited  nothing  with  respect  to  tlie 
dignity,  for  there  was  nothing  in  that  respect  in  him 
to  forfeit.  When  he  was  attainted  tlie  dignity  was  in 
abeyance  among  the  then  existing  coheirs,  and  it 
could  not  have  been  forfeited  by  the  act  of  any  one 
of  them,  nor  by  their  combined  act.  The  case  of  Sir 
H.  Norreys  (w),  NevilVs  case  (a:),  and  the  Oxford 
peerage  case  referred  to  by  Sir  W.  Jones  (y),  all 
show  that  forfeiture  only  applies  to  that  which  the 
party  has  in  use  or  possession,  and  not  to  anything 
that  mav  be  descendible  to  him. 

{t)  C.  27.  (x)  7  Rep.  121, 

\u)  Ante,  p.  8j2.  ly)  P.  96. 
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1839.  Sir  Harris  Nicolas^  though  counsel  for  Sir  Jacob 

Camoys      Astlej/f  was  heard  for  Mrs.  Otway  Cave  on  this  point : — 
Peerage.      He  Said  it  was  only  necessary  for  him  to  show  that 
the  attainder  of  Lord  Cobhamy  one  of  the  coheirs  of 
the  barony  o{Braye  (supposing  that  his  interests  in  the 
barony  were  affected  by  his  conviction,  and  that  they 
were  not  restored  to  his  descendants),  did  not  affect 
Mi*s.  Cave  as  the  heir  of  another  of  the  coheirs ;  but 
it  was  impossible  to  argue  the  question  without  in- 
quiring into  the  precise  nature  of  the  interest  which 
a  coheir  has  in  a  barony,  and  how  far  it  is  capable  of 
forfeiture.    By  the  statutes  25  Edward  3,  26  Henry  8, 
c.  13,  6  &  6  Edward  6,  and  1  &  2  Philip  ^  Mary^ 
only  lands,  hereditaments,  &c.  in  use  or  possession  at 
the  time  when  the  treason  is  committed  are  forfeitable 
(3  Rep.  10).      But  the  term  "  hereditaments"  does 
not  include  conditions  {Winchester' %  case,  3  Rep.  l), 
rights  of  action,  a  right  to  a  writ  of  error,  nor  any 
right  which  rests  in  privity,  nor  founderships,  because 
they  are  annexed  to  the  blood   {Braybrooke\  case, 
Leon.   271;  Englefield's  case,  7  Rep.  12;   Yorke  on 
Forfeiture,  82),  nor  contingent  legacies  {Stoke  v.  HoU 
den^  1  Keen,  146).    That  a  right  in  abeyance  cannot  be 
forfeited,  is  shown  by  Ratclyffe's  case  (Hobart,  334), 
and  by  Walsingham's  case (Plowden, Com.  647),  wherein 
it  was  decided  that  a  naked  right,  or  a  right  in  posse, 
and  not  clothed  with  possession,  is  not  lost  by  attain- 
der, and  that  nothing  would  revert  to  the  Crown  that 
was  not  in  the  party  at  the  time  of  the  attainder. 
The  principle   of  the   law  of  forfeiture   is,   that   all 
which  the  criminal  has  in  actual  use  or  possession, 
or  in  which  he  has  such  an  interest  as  he  may  alien- 
ate it,  shall  be  forfeited ;  and  penal  statutes  must  be 
construed  strictly  against  the  Crown  and  in  favour 
of  the  subject  {Jones,  76 ;   Yorke  on  Forfeiture,  35). 
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A  dignity  in  abeyance  is  vested  in  no  one ;  no  rights  1839. 
can  be  exercised  over  it;  and  no  one  is  capable  Camoys 
by  himself  of  calling  it  into  existence.  All  coheirs  Peerage, 
fonn  but  one  heir  to  a  dignity,  of  which,  being  im- 
partible, there  can  be  neither  division,  enjoyment, 
nor  possession.  Unlike  other  inheritances,  there  can 
be  no  writ  of  partition,  and  no  enjoyment  by  turn,  as 
of  an  advowson.  A  coheir  therefore  not  having  even 
a  portion  of  the  dignity,  because  it  is  in  its  nature 
impartible,  has  nothing  therein  to  forfeit.  The  very 
idea  of  an  abeyance  is  inconsistent  with  forfeiture. 
It  is  not  in  the  party,  but,  to  use  the  definition  of 
Lord  Coke  (1  Inst.  342  b),  non  est  in  homine  adtunc 
superstitCj  sed  tantummodo  est^  et  consistit  in  considera- 
iione  et  intelligentia  legis.  The  interest  of  a  coheir  in 
a  barony  is  only  a  potentiality — an  eligibility — a  pos- 
sibility—dependent for  its  completion  on  circumstances 
over  which  he  has  no  control ;  viz.  the  extinction  of 
all  the  other  coheirs,  or  the  prerogative  of  the  Crown. 
If  a  dignity  in  abeyance  vests  any  where,  it  is  in  the 
Crown,  because  the  Crown  only  has  power  over  it ;  and 
this  was  clearly  shown  by  the  Oxford  case  (Collins, 
175),  and  by  the  preamble  of  the  patent  of  the  barony 
of  Lucas^  which  was  confirmed  by  Act  of  Parliament, 
16  Car.  2,  which  declared,  that  when  a  barony  was 
in  abeyance  the  King  might  "  give  it  to  which  of 
the  coheirs  he  pleased,  or  might  hold  the  same  in 
suspense,  or  extinguish  the  same  at  his  pleasure^'' 
(Cruise,  198-201.) 

The  learned  counsel,  after  commenting  on  Chief 
Justice  Eyre'%  opinion  in  the  Beaumont  case,  and 
showing  that  it  was  not  conclusive,  and  that  there 
has  never  been  any  decision  that  a  coheir  forfeits 
his  interest  in  a  dignity,  observed  that  the  Lumley 
case  (3  Rep.  10),  which  was  cited  by  the  Attorney^- 
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1839.  general,  merely  decided  that  a  restoration  in  blood 
^^^|[^  did  not  revive  a  dignity  lost  by  attainder,  becaose 
Peerage,  the  heir  having  been  attainted  in  his  father's  lifetime, 
was  incapable  of  taking  for  his  own  benefit,  so  that 
the  dignity  became  extinct,  or  reverted  to  the  Crown, 
in  consequence  of  his  incapacity.  A  restoration  in 
blood  restores  nothing,  but  merely  creates  a  power 
of  inheriting  such  lands,  honours,  or  hereditaments 
as  were  not  forfeited  by  attainder.  A  right  of  suc- 
cession to  a  dignity  cannot  be  established  by  a  coheir 
deducing  his  pedigree  from  an  attainted  ancestor, 
unless  his  blood  has  been  restored  by  Act  of  Parlia- 
ment. But  supposing  that  the  interest  of  a  coheir 
were  lost  by  his  attainder,  it  would  be  inconsistent 
with  sound  policy  or  real  justice  that  the  rights  of 
the  other  coheirs  should  be  destroyed  ;  and  in  all 
attainders  by  Act  of  Parliament,  the  rights  of  inno- 
cent parties  are  specially  saved.  Such  a  principle 
would  involve  in  one  common  fate  the  innocent  and 
the  guilty.  But  if  the  interest  of  a  convicted  coheir 
vests  in  the  Crown,  it  must  rather  impart  more  power 
to  the  Crown,  quoad  the  dignity,  than  lessen  the 
power  it  possessed  before  his  conviction.  Whereas 
the  argument  that  the  attainder  of  one  coheir  renders 
the  Crown  unable  to  terminate  the  abeyance  in  favour 
of  another  coheir,  implies  that  after  tlie  right  or  inte- 
rest of  one  coheir  became  vested  in  the  Crown,  it  had 
less  power  over  the  dignity  than  when  such  interest 
was  in  the  individual. — He  therefore  submitted  that 
the  attainder  of  a  coheir  did  not  in  any  way  affect 
the  dignity  or  the  interests  of  his  heirs,  if  there  had 
been  a  restoration  in  blood  ;  but  that  even  supposing 
such  was  the  case  with  respect  to  the  heirs  of  the 
criminal,  yet  that  his  attainder  could  not  affect  the 
rights  or  interests  of  the  other  coheirs,  or  of  their 
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descendants ;  nor  did  it  interfere  with  the  prerogative       i839. 
of  the  Crown  to  terminate  the  abeyance  in  favour  of      ]^ 
any  existing  coheir.  Peerage. 

The  A  ttorney-general  replied : — The  admission  that 
a  peerage  is  an  inheritance  destroys  the  argument  on 
the  other  side.  No  inheritance  can  be  claimed  through 
a  person  who  either  had  no  title  to  inherit,  or  who 
forfeited  that  title  by  crime.  The  restoration  in 
blood  did  not  restore  the  title  to  the  honours.  Then 
as  it  is  clear  that  the  whole  peerage  was  an  inherit- 
ance, to  which  all  the  coheirs  had  by  birth  an  equal 
right,  it  is  equally  clear  that  the  loss  of  the  right  to 
claim  by  any  one  must  deprive  all  of  the  right ;  for 
the  right  to  the  peerage  is  indivisible,  and  all  the 
coheirs  are  in  the  eye  of  the  law,  with  regard  to  title, 
but  one  person.  As  to  the  argument  that  forfeiture 
affects  only  things  in  use  and  enjoyment,  it  is  possible 
that  that  may  be  so  as  to  chattels  or  other  things 
which  may  only  be  enjoyed  by  one  person  at  a  time ; 
but  it  is  not  so  as  to  the  title  to  honours,  the  right  to 
which  may  exist  in  many  persons  at  the  same  time, 
though  the  enjoyment  of  the  honour  itself  can  only 
be  conferred  by  the  act  of  the  Crown.  All  the  exist- 
ing coheirs  to  an  honour  are  in  the  enjoyment  of  the 
title  to  the  honour,  and  only  wait  the  pleasure  of 
the  Crown  to  decide  which  of  them  shall  enjoy  the 
honour.  All  these  persons,  for  such  a  purpose,  form 
but  one  individual,  and  the  forfeiture  of  one  must 
affect  the  rights  of  all  the  rest.  [Other  points  made 
by  the  Attorney -general  are  stated  and  considered  by 
Chief  Justice  Tindalj  in  communicating  the  opinion 
of  the  Judges,  infra.'] 

*  The  following  questions  were  proposed  to  the  Judges : 

— "  During  the  abeyance  of  a  barony  descendible  to 
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1859.  heirs  of  the  body,  one  of  the  coheirs  was  attainted  for 
^7"'''  ^  treason.  An  Act  of  Parliament  afterwards  passed,  in 
Feerng«i.  the  following  tcmis :  *  An  Act  to  restore  in  Blood  the 
Sons  and  Daughters  of  Edward  Lewknor,  esq.;  armo 
primo  Elizabeth^  No.  32.'  (The  Act,  which  was  set  forth 
in  full  after  the  recitals,  was  to  this  effect :  *  and  by  the 
authority  of  the  same,  that  your  said  subjects  (the  four 
sons  and  six  daughters  of  Edward  Lewknor\  and  the 
heirs  of  every  of  them,  from  henceforth  may  and  shall 
be,  by  the  authority  of  this  Act,  restored  and  enabled 
only  in  blood  and  lineage,  as  heir  and  heirs  to  the 
said  Edward  Lewknor^  their  father,  in  such,  the 
same  and  like  manner,  &c.  to  all  intents,  &c.  as  they 
or  any  of  them,  their  heirs,  &c.  might  or  should  have 
been,  if  the  said  E.  X.,  their  father,  had  not  been 
attainted :  and  also  that  your  said  subjects  (the  said 
sons  and  daughters)  and  every  of  them,  and  their  heirs 
and  the  heirs  of  every  of  them,  from  henceforth  may 
and  shall  be  enabled  to  demand,  as  to  have,  hold,  and 
enjoy  all  such  lands,  tenements  and  hereditaments, 
with  their  appurtenances,  which  at  any  time  here- 
after shall  descend,  come,  remain  or  revert  from  any 
of  their  collateral  or  lineal  ancestors  of  the  part  of 
the  said  E.  i.,  their  late  father,  other  than  such 
castles,  manors,  lands,  tenements,  rents,  reversions, 
remainders,  services,  possessions  and  other  heredita- 
ments, which  were  the  said  late  Edward  Lewknor\ 
their  said  father,  in  use,  possession,  reversion  or  other- 
wise, the  day  of  the  attainder  of  the  said  E,  X.,  or  the 
day  of  the  said  treason  by  him  committed,  and  other 
than  such  castles,  honours,  manors,  lands,  tenements, 
and  other  hereditaments  as  your  Highness'  sister, 
Queen  Mary^  or  your  Highness,  was  or  is  entitled  to 
have,  or  might  or  ought  to  have,  by  force  of  the  saJd 
attainder,   or   by  reason   of  any  office   found  or  to 
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be  found  after  the  said  attainder,  in  such  and  like  ]83«j. 
manner,  &c.  to  all  intents,  Sec.  as  if  the  said  JB.  i.,  Camoys 
late  father,  &c.  had  never  been  attainted,  &c. :  and  Peerage, 
that  your  said  subjects  (the  said  sons  and  daughters), 
and  every  of  them,  and  their  heirs,  &c.,  may  hereafter 
use  and  have  any  action  or  suit,  and  make  his  or 
their  pedigrees  and  conveyance  in  blood,  lineage,  and 
degree  as  heirs,  or  heirs,  only,  as  well  to  and  from 
the  said  E.  X ,  their  father,  as  also  to  and  from  any 
other  person  and  persons,  in  like  manner,  Sec.  to  all 
intents,  &c.  as  if  the  said  JEJ.  X.,  their  said  late  father, 
had  never  been  attainted,  and  as  if  no  such  attainder 
were  or  had  been  had,  &c. :  Provided  always,  and  be 
it  enacted,  &c.,  that  this  present  Act,  or  anything 
therein  contained,  shall  not  extend  to  enable,  restore 
or  entitle  your  said  subjects,  or  any  of  them,  or  any  of 
their  heirs,  to  any  honours,  castles,  manors,  lordships, 
lands,  tenements  and  other  hereditaments  which  your 
Highness  now  hath  or  had,  or  is,  might,  or  ought  to 
be  entitled  to  have,  by  reason  of  any  attainder  or 
attainders  of  the  same  JE.  L.  or  otherwise,  nor  to  any 
castles,  honours,  manors,  lordships,  lands,  tenements, 
rents,  reversions,  services  and  other  hereditaments, 
late  of  the  said  E.  i.,  which  your  Majesty's  sister,  the 
late  Queen  Mary^  was  entitled  to  have,  by  reason  of 
the  said  attainder  or  otherwise ;  saving  to  your  High- 
ness, your  heirs  and  successors,  and  to  all  and  every 
other  person  and  persons,  &c.  all  such  estate,  posses- 
sion, &c.  as  your  Highness,  or  any  of  them,  have  in  or 
to  any  honours,  castles,  &c.  and  hereditaments,  in  such 
manner,  &c.  to  all  intents,  &c.  as  though  this  Act  had 
never  been  had  or  made,'  &c.) 

^^  A.  claims  through  the  coheir  who  was   so   at- 
tainted ;  B.  claims  through  another  coheir : — 
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"  First,  is  it  competent  for  the  Crown  to  deteru 
the  abeyance  in  favour  of  A.  r 

"  Secondly,  is  it  competent  for  the  Crown  to  de 
mine  the  abeyance  in  favour  of  B.  ?  " 

The  Judges  requested  time  to  consider  these  qi 
tioDs. 

Lord  Chief  Justice  Tindal  this  day  delivered 
opinion  of  the  Judges ; — 

My  Lords,  in  the  questions  proposed  by  your  Lc 
ships*  House  to  Her  Majesty's  Judges,  it  is  first  s 
posed  that  during  the  abeyance  of  a  barony  descendi 
to  the  heirs  of  the  body,  one  of  the  coheirs  is  attain 
for  treason ;  and  after  reference  made  to  a  certain  . 
of  Parliament,  passed  in  the  first  year  of  Queen  £h 
beth,  intituled,  "  An  Act  to  restore  in  Blood  the  S 
and  Daughters  of  Edward  Lewknor,  esquire,"  il 
further  supposed  that  ^.claims  through  the  exA. 
who  was  so  attainted,  and  £.  through  another  coh< 
and  your  Lordships  then  require  the  opinion  of 
Judges  on  these  two  points,  viz. :  first,  is  it  compet 
for  the  Crown  to  determine  the  abeyance  in  faT< 
of  A.l  and,  secondly,  is  it  competent  for  the  Crc 
to  determine  the  abeyance  in  favour  oi B.I  A 
although  the  consideration  of  the  questions  submit 
to  us  involves  some  matters  of  curious  learning,  uj 
which  no  direct  authority  is  to  be  found  in  the  bool 
yet,  looking  at  the  principle  by  which  we  conce 
the  subject-matter  of  those  questions  is  to  be  { 
vemed,  and  reasoning  by  the  analogy  to  be  derii 
from  the  decisions  of  our  Courts  of  Law,  so  far  as  tl 
can  be  held  to  apply  to  inheritances  of  so  peculia 
nature  as  those  under  consideration  ;  and  still  furt] 
bearing  in  mind  the  decisions  of  this  House  on  ca 
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which  have  been  brought  before  it ;  the  Judges,  who        1839. 
have  heard   the  argument  at  your  Lordships'   bar,      Camoys 
have  arrived  at  the  unanimous  opinion  that  both  the      P«'erage. 
questions  proposed  to  us  are  to  be  answered  in  the 
affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance 
of  a  dignity  or  title  of  honour  is  governed,  was  not 
disputed  at  your  Lordships'  bar ;  it  has  been  indeed 
the  established  and  undoubted  law  upon  this  subject 
from  a  very  early  period  of  our  history,  that  in  a  case 
of  a  barony  descendible  either  to  the  heirs  general  or 
to  the  heirs  of  the  body,  if  the  baron  die  leaving  only 
daughters  or  sisters,  or  other  coheirs,  the  dignity  is  in 
abeyance,  so  long  as  more  than  one  of  such  coheirs  is 
in  existence ;  but  so  nevertheless  that  the  Crown,  the 
sovereign  of  honour  and  dignity,  may  at  any  time 
during  such  abeyance  determine  it  by  conferring  the 
dignity  on  whichever  of  the  coheirs  it  pleases ;  but  if 
the  Crown  do  not  exercise  such  prerogative,  and  the 
lines  of  all  the  coheirs  but  one  become  extinct,  then 
the  abeyance  is  at  an  end ;  and  such  only  surviving 
coheir  is  entitled  as  a  matter  of  right  to  the  enjoyment 
of  the  dignity.  Lord  Coke  indeed,  in  his  First  Insti- 
tute, seems  to  think  that  such  has  been  the  law  from 
the  time  of  the  Conquest  (2?),  but  it  has  at  all  events 
been  acted  upon,  at  the  least  as  early  as  the  reign  of 
Henry  the  Sixth ;  w  ho,  in  the  case  of  the  Lord  Crom- 
well dying  without  issue  male,  and  leaving  several 
daughters,  preferred  the  youngest  (a) ;  and  in  more 
modem  times  this  exercise  of  the  Royal  prerogative 
has  been  repeatedly  put  in  force ;  as,  amongst  many 
others,  in  the  case  of  the  earldom  of  Oxford^  in  1626, 
and  in  that  of  the  barony  of  Grey  of  Ruthin  (i).     But 

(«)  Co.  Litt.  165.      (fl)  Collins,  248.  175  and  195.       (b)  Id. 
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1839.  the  great  contention  at  your  Lordships'  bar  has  turned 
Camoys  ^^^  upon  the  fact  but  upon  the  nature  and  qualities  of 
Peerage  tj^ig  abeyancy,  and  upon  the  legal  consequences  of  the 
attainder  of  one  of  the  coheirs  pending  such  abey- 
ance; it  being  contended  on  the  one  part  that  the 
attainder  of  one  coheir  operated  as  a  forfeiture  and 
extinguishment  of  the  dignity  as  to  all,  and  con- 
sequently as  a  restraint  of  the  exercise  of  the  Royal 
prerogative  in  giving  a  preference  to  any  of  the  unat- 
tainted  coheirs ;  whereas  it  is  argued  on  the  part  of 
the  claimants  that  it  can  have  no  effect  whatever  on 
the  unattainted  line»  but,  at  the  utmost,  restrains  the 
Crown  from  conferring  the  dignity  on  any  descendant 
in  the  attainted  line,  so  long  as  the  corruption  of 
blood  by  means  of  the  attainder  continues. 

Now  the  argument  upon  which  the  forfeiture  or 
total  extinguishment  of  the  dignity  rests  for  its  sup- 
port is  this;  that  the  abeyance  of  a  dignity  means  no 
more  than  that  the  person  who  shall  enjoy  it  is  at  the 
time  in  uncertainty  and  expectation;  not  that  the 
inheritance  itself  is  in  suspense,  but  that  such  inherit- 
ance in  the  meantime  descends  to  and  vests  in  all  the 
coheirs  equally ;  and  that  the  dignity  being  so  vested 
jointly  and  equally  in  all  the  coheirs,  and  being  at 
the  same  time  in  its  own  nature  indivisible  and  im- 
partible, the  attainder  of  one  coheir  works  the  for- 
feiture of  his  share;  and  all  the  parts  or  shares  in  the 
barony  being  essential  to  the  constitution  of  the  dignity 
of  baron,  and  one  of  them  being  forfeited,  the  whole 
becomes  necessarily  extinguished :  and  the  authority 
which  has  been  principally  relied  upon  in  support  of 
these  positions  is  the  very  learned  speech  of  Lord 
Chief  Justice  Eyre^  when  called  upon  to  deliver  the 
opinions  of  the  Judges,  in  answer  to  the  questions  pro- 
posed to  them  by  this  House  in  the  year  1795,  on 
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occasion  of  a  claim  to  the  hs,Tony  of  Beaumont ;  in  one        jgSQ. 
part  of  which  speech  that  learned  person  has  expressed      ^""^ 
himself,  "  that  the  title  of  the  coheirs  of  a  barony  is      Peerage. 
that  of  untis  Jueres^  and  unus  corpus :  it  is  unitas juris : 
they  must  take  it,  and  it  must  vest  in  them  as  the 
heir  of  the  ancestors." 

Now,  before  entering  upon  any  discussion  of  the 
points  submitted  to  us,  it  is  to  be  observed  that  this 
dictum  of  Lord  Chief  Justice  Eyre,  upon  which  so 
great  reliance  has  been  placed,  was  not  in  any  way 
necessary  for  the  determination  of  the  question  put 
upon  that  occasion  by  your  Lordships'  House  to  the 
Judges.  The  question  submitted  to  them  was,  whether, 
supposing  the  claimant  to  have  proved  himself  one  of 
the  coheirs  of  the  barony  of  Beaumont^  he  was  then 
entitled,  of  right,  to  the  barony  ;  or,  in  other  words, 
whether  one  of  two  coheirs  was  a  complete  heir  to  the 
ancestor? — a  question  which  the  Judges  necessarily 
answered  in  the  negative.  But  this  answer  must 
equally  have  been  given  by  them  whether  the  dignity 
had  vested  in  the  coheirs,  or  whether  it  had,  by  means 
of  its  being  in  abeyance,  become  vested  in  the  Crown ; 
in  either  case,  the  answer  to  the  question  must  have 
been  that  the  one  coheir  was  not  the  complete  heir,  so 
as  to  claim  the  barony  as  a  matter  of  right.  The 
observation,  therefore,  to  whatever  weight  it  may  be 
entitled  as  coming  from  so  able  a  Judge,  is  not  to  be 
considered  as  bearing  the  same  stamp  of  authority  as 
the  opinion  of  the  Judges  expressed  on  the  very  point 
on  which  they  were  called  to  advise. 

Now  it  is  obvious  that  the  whole  strength  of  the 
position  advanced  hy  the  Attorney -general  must  depend 
on  these  two  data :  firsty  that  when  a  barony  is  in 
abeyance,  the  share  of  each  coheir  in  such  barony 
descends  to,  and  vests  in,  such  coheir  ;  and,  secondly j 
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1839.  that  the  attainder  of  any  one  coheir  operates  as  a 
'  ^^^'^  forfeiture  of  the  part  so  vested  in  him  :  for  if  either  of 
Peerage,  these  data  fail, — if  on  the  other  hand  such  be  the 
nature  of  the  abeyance  of  a  dignity  that  it  causes  the 
dignity  to  revert  to,  or  be  in  the  Crovi^n ;  or,  in  the 
language  of  the  old  books,  to  exist  in  contemplation 
of  law  only,  instead  of  vesting  in  the  coheirs,  as  is 
the  case  with  lands  and  other  descendible  heredita- 
ments,— it  is  manifest  there  can  be  no  forfeiture  by  the 
coheir,  of  that  which  was  not  in  him  at  the  time  of 
the  attainder:  and  again,  even  admitting  that  the 
share  of  this  impartible  dignity  did,  upon  the  abey- 
ance taking  place,  descend  to  and  vest  in  the  coheir, 
still  if  his  interest  is  not  a  right  of  such  a  nature  or 
description  as  can  be  the  subject  of  forfeiture:  in 
either  case  the  consequence  which  has  been  deduced 
from  the  premises,  that  the  whole  dignity  is  extin- 
guished or  gone,  becomes  altogether  untenable. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on 
the  questions  put  to  us,  it  may  be  advisable  to  con- 
sider, in  the  first  place,  the  properties  of  the  abeyance 
of  a  dignity,  and  the  legal  consequences  which  flow 
from  such  abeyance  ;  and,  in  the  next  place,  how  far 
any  right  or  interest  which  can  by  possibility  vest  in 
the  coheir  pending  the  abeyancy,  is  capable  by  law  of 
being  the  subject  matter  of  forfeiture. 

My  Lords,  all  the  instances  found  in  the  books  of 
the  inheritance  in  land  or  other  tenements  being  in 
abeyance,  have  this  common  property ;  that  there  is 
no  person  in  existence  who  is  capable  of  taking. 
If  tenant  for  term  of  another  life  dies,  the  freehold  is 
said  to  be  in  abeyance  until  the  occupant  enters ;  if  a 
man  make  lease  for  life,  remainder  to  the  right  heirs  of 
J.  S.y  the  fee  simple  is  in  abeyance  till  J.  S.  dies  (c). 

(c)  Co.  IJtt  34  2  b. 
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If  the  parson  of  a  church  dies,  the  freehold  of  the  glebe  1839. 
is  in  none  during  the  time  the  parsonage  is  void  ;  but  Camoys 
in  abeyance,  viz.,  in  consideration  and  in  the  under-  Peerage, 
standing  of  the  law,  until  another  be  made  parson  of 
the  same  church;  and  immediately  when  another  is 
made  parson,  the  freehold  in  deed  is  in  him  as  succes- 
sor (rf).  And  it  is  an  admitted  consequence  that, 
where  the  right  to  the  fee  simple  is  in  such  abeyance, 
by  possibility  it  may  every  hour  come  in  esse;  and 
there  the  fee  simple  cannot  be  charged,  granted,  or 
forfeited  until  it  come  in  esse.  If  lease  for  life  be  made, 
remainder  to  the  right  heirs  of  J.  S.y  the  fee  simple 
cannot  be  charged  till  J.  S.  be  dead  (e) ;  or  (as  it  is 
stated  in  Termes  de  la  Ley^  title  Abeyance),  after  one 
comes  in  existence  to  take,  it  is  no  longer  in  abey- 
ance, but  in  such  sort  that  the  right  heir  may  grant, 
forfeit,  or  otherwise  dispose  of  the  same. 

Further,  the  peculiar  nature  of  the  inheritance  in 
a  dignity  or  title  of  honour,  has  an  important  bearing 
on  the  question,  whether  it  is  capable  of  vesting  in 
coheirs.  That  lands  and  tenements  of  inheritance 
vest  in  coheirs  is  undeniable  ;  the  law  of  parcenary  is 
too  well  known  to  make  it  necessary  to  advert  to  it, 
but  in  all  the  instances  in  which  inheritances  are 
stated  in  our  books  to  vest  in  coheirs,  that  is,  in 
several  persons  making  together  one  heir,  it  will  be 
found  the  hereditament  is  always  capable  of  being 
actually  enjoyed  by  the  coheirs.  Land  may  be  either 
held  and  enjoyed  by  all  the  coheirs  jointly,  or  after 
partition  made  by  each  coheir  in  severalty.  Where 
the  tenements  are  in  their  nature  entire  and  indivi- 
sible, as  in  the  case  of  advowsons,  the  coheirs  may 
enjoy  by  appointing  to  the  living  in  turn,  according 

(d)  Liu.  sect.  647.  (e)  Co.  Litt.  343. 
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1839.       to  their  seniority.     If  under  the  ancient  law  a  villein 
Camots      ^^^  descended  to  the  coheirs,  either  the  profits  were 
Peerage,      divided,  or  one  coheir  had  the  services  of  the  villein 
for  one  week,  the  other  for  the  next.     In  the  case  of 
common  without  number,  or  piscary,  estovers,  and 
the  like,  the  eldest  coheir  shall  take,  and  the  rest 
shall  have  contribution,  or  if  the  eldest  cannot  make 
contribution,  there  shall  be  an  allotment  made  to  the 
one  for  so  long  time,  and  afterwards  to  the  others ; 
and  so  as  to  a  mill  or  a  toll.     But  in  all  these  cases 
the    subject-matter   is   capable   of   actual    pernancy 
and  enjoyment,  and  it  is  absolutely  necessary  for  the 
purpose   of  having   such  enjoyment   that  it  should 
descend  to  and  vest  in  the  coheirs ;  the  inheritance 
therefore  descends  upon  them,  and  they  settle  and 
arrange  the  mode  of  enjoyment  amongst  themselves. 
But  far  different  is  the  case  of  a  dignity ;  it  is  an 
inheritance  which  is  peculiarly  sui  generis ;  it  is  not 
only  in   its  nature  impartible  amongst  the  coheirs, 
but  in  its  undivided  state  utterly  incapable  of  being 
enjoyed  by  any  one  coheir.   They  cannot  all  take  the 
barony ;  no  one  can  take  it  by  law  in  preference  to 
another,  nor  is  there  any  mode  by  mutual  arrange- 
ment,  concession,   or   otherwise,  by  which  all  can 
enable  any  individual  coheir  to  wear  the  dignity. 
The  reason  therefore  fails,  for  holding  that  they  take 
the  inheritance  of  the  barony,  when  they  cannot  take 
it  for  any  available  purpose.     And  this  consideration 
at  the  same  time  fortifies  and  confirms  the  doctrine 
of  abeyance  as  understood  in  ancient  times,  which 
places  the  inheritance  anywhere  rather  than  in  the 
coheirs. 

And  this  mode  of  reasoning  agrees  with  the  law 
laid  down  by  Lord  Coke{f),  viz.  "that  the  King, 

if)  Co.  Litt.  165  8. 


CASES  IN  THE  HOUSE  OF  LORDS. 

who  is  the  Sovereign  of  honour  and  dignity,  may,  for  issp. 
the  uncertainty,  confer  the  dignity  upon  which  of  the  '^^ 
daughters  he  pleases ;"  and  again,  with  that  of  WhiU  Peerage. 
hcke^  who  says,  "  The  King  may  revive  the  honour 
in  the  issue  of  either,  or  suffer  it  to  he  in  abeyance  or 
unrevived :"  language  which,  of  itself,  seems  to  im- 
port that  the  dignity  has  not  vested  in  any  of  the 
coheirs ;  for  he  that  has  the  power  to  confer  must 
already  have  the  dignity  in  himself  before  and  at  the 
time  of  his  so  conferring  it ;  whereas,  if  the  dignity 
was  already  vested  in  others,  it  must  first  be  divested 
out  of  those  coheirs,  before,  in  strictness  of  language, 
the  Sovereign  would  be  in  a  condition  to  confer  it. 
The  writ  of  summons,  or  the  patent,  according  as  the 
coheir  is  a  male  or  female,  must,  on  that  supposition, 
have  a  double  operation,  one  of  which  is  very  foreign 
to  their  nature,  namely,  that  of  divesting  the  inherit- 
ance in  the  dignity  out  of  the  several  coheirs,  except 
as  to  the  one  who  is  favoured  and  preferred,  and  unit- 
ing the  different  shares  in  him. 

Looking,  therefore,  at  the  peculiar  description  and 
properties  of  a  dignity  or  name  of  nobility,  there 
appears  nothing  in  the  nature  of  the  inheritance  or 
in  reason,  that  should,  a  prions  cause  it  to  descend  to 
and  vest  in  coheirs  who  are  altogether  incapable  of 
taking  in  the  only  way  in  which  the  subject-matter 
can  be  enjoyed,  that  is,  by  wearing  the  dignity ;  and,  on 
the  contrary,  it  would  deem  much  more  suitable  to  its 
nature,  and  more  consonant  to  reason,  that  when  it 
has  arrived  in  the  stream  of  descent  at  a  point  beyond 
which  it  can  no  longer  proceed  in  its  regular  course, 
when  it  is  confessedly  by  all  in  a  state  of  abeyance,  that 
it  should  revert  to,  and  so  long  as  such  abeyance  con- 
tinues, remain  in  the  Crown,  that  fountain  of  honour 
from  which  it  originally  proceeded. 

VOL.  VI.  3  K 
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1839.  But  there  is  an  authority  on  this  subject,  entitled 

"T^  '  to  the  greatest  weight,  and  proving  that  this  doctrine 
Peerage,  does  not  rest  upon  speculation  and  argument  alone :  I 
allude  to  the  judgment  in  the  case  of  the  claims  of  the 
Lord  WUlaughby  of  JSresby,  and  the  Earl  of  Oxford^ 
to  the  great  office  of  Lord  Chamberlain,  and  the  ba- 
ronies of  Bolbecki  Sandfardf  and  Badlesmere.  In  that 
case  the  Judges  certify  to  your  Lordships*  House, 
'*  That  JohUf  the  fifth  Earl  of  Oxford^  dying  without 
issue,  those  baronies  descended  upon  his  sisters  and 
heirs;  but  these  dignities  being  entire  and  not  di- 
vidable,  they  became  incapable  of  the  same,  otherwise 
than  by  gift  from  the  Crown,  and  they,  in  strictness  of 
law,  reverted  imto  and  were  in  the  disposition  of  King 
Henry  8  (^)/'  And  again,  -in  a  further  opinion,  the 
language  employed  by  the  same  eminent  Judges  is  this: 
''  That  by  the  death  of  Earl  John,  in  18  Hemy  8, 
without  issue,  having  three  sisters,  those  honours  re- 
turned to  the  Crown  in  strict  construction  of  law  (A) :" 
and  thereupon  this  House  agreed,  "That  the  three 
baronies  are  in  His  Majesty's  disposition."  And  in 
the  formal  certificate,  delivered  to  the  King,  of  the 
opinion  of  this  House,  they  say,  "  That,  for  the  baro- 
nies, they  are  wholly  in  your  Majesty's  hands  to  dis- 
pose at  your  own  pleasure  (i)."  Now,  although  it 
must  be  admitted  that  the  generality  of  this  certificate, 
which  perhaps  exceeded  in  its  application  what  was 
intended  by  the  learned  Judges  themselves,  has  been 
in  subsequent  cases  qualified  and  limited  by  restrain- 
ing the  power  of  the  Crown  to  that  of  selecting  one 
amongst  the  coheirs ;  and  again,  in  another  parti- 
cular, viz.  that  the  coheirs  being  reduced  to  one,  such 
surviving  coheir  has  the  right :  still  the  main  ground 

(g)  Collins*  claimg,  175 ;  Sir  W.  Jones,  96.  (A>  CoIL  i8d. 

(t)  Collins,  194 ;  Lords'  Joum.  for  16116,  Apiil  5. 
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of  the  decision,  viz.  that  the  dignity  had  reverted  to  1 83P. 
the  Crown,  remains  altogether  unshaken,  and  the  infer-  cImotT 
cnce  to  be  drawn  IroBH  that  judgment  is,  that  where  all  Peerage, 
have  equal  pretence,  and  no  one  can  claim  ex  debitoj 
the  dignity  is  to  be  considered  as  in  the  Crown.  And 
as  to  the  objection  ui^ed  by  Mr.  Attorney-general^ 
that  there  must  of  necessity  be  an  actual  descent  and 
nesting  in  the  coheirs,  for  on  no  other  supposition 
could  the  only  surviving  coheir  claim  a  writ  of  sum^ 
mons  as  a  matter  of  right, — the  answer  may  well  be, 
that  when  the  number  is  reduced  to  one,  the  only  rea* 
son  and  cause  of  any  suspension  or  abeyance  is  at  an 
end,  and  that,  the  reason  ceasing,  the  consequence  also 
ceases,  and  the  whole  entire  and  impartible  dignity 
may  then  be  well  supposed  to  fall  upon  the  complete 
heir,  as  in  the  usual  course  of  descent. 

Now  if  it  be  the  law  that  the  barony  does  not 
descend  to  the  coheirs,  and  vest  in  each,  in  separate 
parts  and  shares,  there  is  at  once  an  answer  to  the 
question^  whether,  whilst  the  dignity  is  in  abeyance, 
the  attainder  of  one  of  the  coheirs  shall  operate  as  a 
forfeiture  or  extinguishment  of  such  dignity:  for 
upon  that  supposition  there  wa&  nothing  in  the  per- 
son attainted  which  could  become  the  subject  of  for* 
feiture ;  the  whole  had  reverted  to  the  Crown  for  the 
preservation  of  the  title  until  the  coheirs  were  re- 
duced to  one,  or  until  the  Crown  in  the  meantime 
declared  a  preference,  privatio  praBSUpponit  kabitum ; 
and  on  the  supposition  above  made,  the  party  who 
was  attainted  had  nothing  in  the  dignity  to  forfeit* 

But,  my  Lords,  conceding  for  the  sake  of  argu- 
ment, and  for  that  purpose  only,  that  pending  the 
abeyance  the  inheritance  in  the  dignity  had  descended 
to  and  amongst  the  several  coheirs  in  the  same  man- 
ner as  any  other  inheritance,  still  no  authority  has 
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J  839.  been  cited  in  support  of  the  position,  that  the  attain- 
"T^  '  der  of  one  coheir  would  operate  as  a  forfeiture  of  the 
Peerage,  wholc  dignity.  It  is  evident  from  the  old  authorities, 
that  in  the  case  of  land  a  coheir  attainted  of  felony  or 
treason  forfeits  the  share  descended  to  him,  and  that 
share  only.  If  the  other  coheirs  sue,  and  there  is  a 
plea  in  abatement  that  one  of  the  coheirs  is  not 
joined  as  a  co-demandant,  those  who  are  demandants 
may  reply  that  "  he  need  not  be  joined,  for  that  he 
has  committed  felony,  so  that  he  is  not  a  parcener  (j). 
If,  therefore,  the  inheritance  had  descended,  and  had 
been  considered  as  partible,  the  attainder  of  one  co- 
heir could  not  have  operated  as  a  forfeiture  of  the 
title  to  the  shares  vested  in  the  other  coheirs.  And 
if  such  be  the  law  in  case  of  partible  inheritances,  it 
would  surely  be  a  strange  conclusion  that  because, 
from  the  peculiar  nature  of  a  dignity,  it  is  impartible, 
therefore  the  whole  should  be  forfeited  by  the  attain- 
der of  one.  Forfeiture  is  always  odious  in  the  eye  of 
the  law ;  and  the  inference,  at  once  more  just  and 
more  consistent  with  the  genius  of  our  law,  would  be 
that  where  the  inheritance  is  impartible,  on  that  very 
account  there  should  be  no  forfeiture  at  all;  inas- 
much as  the  opposite  determination  would  confound 
in  one  common  punishment  the  innocent  with  the 
guilty. 

But,  my  Lords,  it  should  be  further  considered 
whether  the  interest  which  devolves  upon  each  coheir 
pending  the  abeyancy,  supposing  the  dignity  not  to 
revert  to  the  Crown,  is  of  such  nature  and  description 
as  to  be  the  subject  of  forfeiture  either  by  common 
law  or  statute.  That  all  dignities  or  titles  of  honour, 
whatever  be  the  estate  in  them,  are  forfeited  and  lost 

(;)  Fleta,  cap.  48,  De  excep.  ex  omissione  partidpis. 
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by  the  attainder  of  the  possessor  for  high  treason,  is        1 839. 
undoubted  law.     "  Is  it  not,"    as  has  been  justly      cImots 
asked  [by  Mr.  Charles  Yorke,  in  his  Considerations      Peerage, 
on  the  Law  of  Forfeiture  (Jt),  **  both  natural  and  politic 
that  a  distinction  bestowed  only  for  the  praise  of  them 
who  do  well,  should  be  forfeitable  on  the  commission 
of  crimes,  for  a  terror  to  evil-doers?"    But  neither  by 
common  law  or  statute  did  the  law  of  forfeiture  com- 
prehend within  its  limits  any  such  right  as  that  which 
is  supposed  to  exist  in  the  attainted  coheir,  or  any 
right  bearing  any  analogy  to  it.    At  common  law,  the 
only  real  estate  which  was  forfeited  by  attainder  for 
treason  were  all  the  lands  of  inheritance  whereof  the 
offender  was  seised  in  his  own  right,  and  all  rights  of 
entry  to  lands  in  the  hands  of  a  wrong-doer ;  and 
under  the  statutes  26  Henry  8,  c.  13,  and  33  Henry  8, 
c.  20,  such  forfeiture  was  made  to  extend  to  estates 
tail  vested  in  possession ;  but  it  has  always  been  held 
that  neither  by  common  law  or  statute  was  a  mere 
right  of  action  to  lands  in  the  hands  of  a  stranger,  as, 
for  instance,  in  the  hands  of  a  discontinuee,  or  of 
the  heir^of  the^  disseisor,  forfeitable  by  attainder  for 
treason.     But  how  far  does  the  interest  which  is  in 
the  attainted  coheir  at  the  time  of  the  attainder  fall 
short  of  a  right  of  action  ?   It  is  a  part  or  portion  only 
of  the  title  of  coheir  to  the  dignity,  giving  the  pos- 
sessor of  it,  at  the  utmost,  a  jris  precariunif  a  mere* 
power  of  asking  from  the  grace  and  favour  of  the 
Sovereign  that  the  abeyant  dignity  may  be  conferred 
upon  him,  with  the  distant  chance  that,  in  case  all  the 
other  lines  should  fail,  the  attainted  coheir  may,  in 
case  the  corruption  of  blood  be  removed,  wear  the 
dignity  himself. 

Other  considerations,  of  a  nature  perfectly  distinct, 

(*)  P.  30. 
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1839.  range  themselves  on  the  same  side  of  the  question^ 
^7"^"  '  and  strengthen  the  inference  that  no  forfeiture  of  the 
Peerage,  dignity  can,  under  the  circumstances  assumed,  take 
place.  To  hold  that  the  dignity  is  extinguished  or 
forfeited,  whilst  it  remains  with  the  Crown  by  an 
exercise  of  its  prerogative  to  revive  it  and  confer  that 
dignity  on  one  of  the  innocent  coheirs,  what  is  it 
in  effect  but  to  abridge  and  limit  such  prer(^tive  of 
the  Crown,  and  to  operate  more  as  a  penalty  upon 
the  innocent  coheirs  than  on  the  guilty  offender? 
And  I  must  confess  I  feel  strongly  the  weight  of  the 
observation  which  has  been  made  at  your  Lordships' 
bar,  that  if  the  attainder  of  one  of  the  coheirs  of 
a  barony,  whilst  it  is  in  abeyance,  causes  the  ex- 
tinguishment or  forfeiture  of  the  abeyant  barony,  it 
must  be  matter  of  very  considerable  doubt  whether 
such  an  attainder,  after  the  abeyance  has  been  deter- 
mined and  the  barony  revived  by  the  Crown,  must 
not  be  attended  with  a  similar  consequence :  for  it  is 
one  and  the  same  dignity,  whether  it  is  in  abeyance 
or  in  possession ;  and  upon  all  just  principles  of 
reasoning,  the  continued  existence  of  such  dignity 
must  be  held  to  depend  equally  in  both  cases  upon 
the  same  title  and  the  same  connexion  with  the 
deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these 
additional  arguments,  because,  as  it  appears  to  me, 
the  very  principle  now  under  discussion,  viz.  that  the 
attainder  of  one  of  the  coheirs  shall  not  operate  as 
a  bar  to  one  claiming  through  another  of  the  coheirs 
to  the  dignity,  has  been  virtually  adopted  and  acted 
upon  by  your  Lordships'  House  in  several  cases. 
I  refer  to  the  case  of  Powys  barony  (?a),  where  John 

(m)  Coll.  397;  Cruise,  8o6;  ct  supra^  p.  831, 
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Gray^  the  descendant  of  one  of  the  coheirs  oi  Edward  1339. 
CharUton  Lord  PowySy  was  summoned  to  Parlia-  ^T^ 
ment  in  the  22d  Edward  4,  after  the  attainder  and  Peerage, 
before  the  restoration  in  blood  of  John  Lord  Tiptoftj 
the  other  coheir,  enjoying  upon  that  writ  of  sum- 
mons the  seat  and  precedence  of  his  ancestor.  I  refer 
again  to  that  of  the  barony  of  Beaumont  (n),  in  the  first 
petition  of  the  claimant,  to  which  barony  he  made 
title  of  sole  heir,  upon  the  ground  that  the  attainder 
of  the  other  coheir  had  extinguished  that  line ;  and 
which  petition  gave  occasion  to  the  learned  discussion  of 
Lord  Chief  Justice  Eyre  before  referred  to.  Upon  the 
occasion  of  the  claimant's  second  petition,  he  stated 
his  title  as  one  of  the  coheirs  of  Henry  the  first 
Baron  Beaumont^  by  his  descent  through  Joan  Lady 
Stapleton;  Sir  Henry  Norreys^  the  son  of  Prides* 
wide^  the  other  coheir  of  the  barony,  having  been  at- 
tainted and  executed  in  the  28th  year  of  Henry  8. 
Upon  this  second  petition  the  report  of  the  very 
learned  Attorney-general  of  the  day,  Sir  John  Scott, 
raises  no  difficulty  as  to  the  extinguishment  or  for- 
feiture of  the  barony,  but  simply  states  it  to  be  in 
abeyance ;  and  the  Committee  of  this  House,  after 
argument  before  Lord  Loughborough,  the  then  Lord 
Chancellor,  came  to  the  resolution  which  was  after- 
wards reported  to  the  House,  "  That  it  appears  to 
this  Committee  that  the  said  barony  remains  in 
abeyance  between  the  coheirs  of  the  said  fVilliam, 
descended  from  his  sister  Joan ;''  which  resolution 
was  received  and  adopted  by  this  House. 

My  Lords,  such  being  the  grounds  upon  which  the 
rights  of  the  coheir  in  the  unattainted  line  depend,  it 
remains  only  to  make  an  observation  upon  the  legal 

(n)  Cruise,  214;  e^  suprOf  833;  et  infra,  p.  868. 
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1839.  operation  and  effect  of  the  Act  1  JElizabethj  No.  32, 
cTmoys  ^  which  your  Lordships'  question  makes  reference. 
Peerage,  with  regard  to  the  rights  that  may  be  claimed  by  the 
coheir  in  the  attainted  line.  And,  my  Lords,  it  ap- 
pears by  this  statute  that  nothing  that  had  been  lost 
by  the  attainder  has  been  restored  to  the  descendants 
of  the  attainted  person,  but  that  the  corruption  of 
blood  is  so  completely  removed  thereby,  that  the  heir 
may  claim  through  his  attainted  ancestor,  as  if  no 
attainder  had  taken  place.  That  the  previous  attain- 
der of  the  coheir  effected  no  forfeiture  of  the  abeyant 
barony  has  been  already  so  fully  discussed  as  to  make 
it  unnecessary  to  state  more  than  that  the  descendant  of 
such  attainted  coheir  may  claim  the  right  of  petition- 
ing Her  Majesty  that  she  would  terminate  the  abey- 
ance of  the  barony,  by  giving  the  preference  to  the 
line  of  such  petitioner^  in  the  same  manner  as  if  his 
ancestor  had  never  been  attainted. 

Upon  the  whole,  although  I  should  not  be  justified 
in  making  my  learned  brethren  responsible  for  the 
precise  grounds  upon  which  I  have  endeavoured  to 
support  their  opinion  and  my  own,  yet  1  have  their 
full  authority  to  declare  our  unanimous  answer  to  the 
questions  proposed  to  us,  as  follows  :  1st,  that  it  is 
competent  to  the  Crown  to  determine  the  abeyance 
in  favour  of  -4. ;  2d,  that  it  is  competent  for  the 
Crown  to  determine  the  abeyance  in  favour  of  B. 

Aug.  27.  The  Lord  Chancellor : — My  Lords,  in  this  case  your 

Lordships  have  had  to  inquire  into  various  claims  which 
are  made  to  a  peerage,  the  origin  of  which  peerage 
cannot  be  traced,  excepting  that  the  individual  from 
whom  the  claimants  derive  their  descent  is  proved  to 
have  sat  as  a  peer  in  this  House ;  this  House  having 
held,  under  those  circumstances,  where  no  patent  can 
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be  found,  but  where  there  is  proof  of  the  ancestor       1839. 
having  sat  in  this  House,  that  the  presumption  is  that      Camots 
he  was  summoned  by  writ ;  and  if  summoned  by  writ     Peerage, 
he  sat  under  the  writ,    then   that   the    peerage  is 
descendible  to  heirs  general  of  the  body. 

My  Lords,  in  this  case  there  is  no  doubt  that 
Thomas  Lord  Camoys  sat  in  this  House.  Some 
question  had  been  raised  owing  to  an  expression 
having  been  used  in  a  writ  to  the  sheriff  in  the 
7th  of  Richard  2,  in  which  Sir  Thomas  Camoys  is 
described  as  a  "  harmerety'  and  much  investigation 
has  been  had  for  the  purpose,  on  the  one  side,  of 
showing  to  your  Lordships  that  a  banneret  might 
have  sat  in  this  House  at  that  period  of  our  history, 
who  was  nofr  a  baron ;  and,  on  the  other  side,  for  the 
purpose  of  showing  that  the  words  "baron"  and 
"  banneret"  are  synonymous,  and  have  the  same 
meaning;  that  "banneret"  was  an  order  of  knighthood, 
but  descriptive  of  a  baron,  according  to  the  language 
of  those  times.  Certainly  the  history  of  the  term 
"  banneret "  is  not  very  satisfactory.  There  is  great 
uncertainty  as  to  its  original  meaning ;  but  when 
your  Lordships  find  the  fact  of  this  Thomas  Lord 
Camoys  having  sat  in  several  Parliaments,  and  that 
other  individuals,  who  are  ancestors  of  noblemen  now 
sitting  in  this  House  and  who  were  undoubted  peers, 
were  bannerets,  I  think  the  circumstance  of  the  appel- 
lation of  "banneret"  having  been  added  to  his  name  in 
that  writ,  is  not  such  as  ought  to  prevent  your  Lord- 
ships from  coming  to  the  conclusion,  to  which  you  have 
come  in  other  cases,  of  the  barony  having  been  a 
barony  by  writ,  descendible  to  the  heirs  general  of 
that  Thomas  Lord  Camoys. 

My  Lords,  another  question  arose  in  this  case, 
which  also  arose  in  a  case  in  which  your  Lordships 
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1S39.  have  made  a  report,  namely,  the  case  of  the  Braye 
^T^  '  peerage,  in  consequence  of  one  in  the  line  of  the 
Peerage,  coheirs  having  been  attainted.  I  do  not  again  advert 
to  that  point  further  than  to  observe  that  it  was  the 
subject  for  consideration  and  of  arguments  before 
the  learned  Judges ;  and  your  Lordships  have  had 
the  unanimous  opinion  of  all  the  Judges  that  were 
present  at  that  discussion,  entirely  agreeing  with  the 
opinion,  which  I  myself  formed  from  the  arguments 
at  your  Lordships'  bar,  that  that  is  no  impediment 
to  the  claim  either  of  the  collateral  branches,  or  even 
of  those  who  claim  through  the  attainted  line;  the 
corruption  of  blood  having  been  removed  by  Act  (rf 
Parliament. 

My  Lords,  this  case  really  therefore  resolves  itself 
into  a  question  of  pedigree;  and  in  all  questions  of  this 
sort  there  always  must  be,  from  the  nature  of  the 
case,  a  considerable  degree  of  doubt  as  to  whether 
what  appears  to  be  evidence  of  pedigree  be  or  be  not 
satisfactorily  made  out.  If  it  appears  to  be  satisfac* 
torily  made  out  according  to  the  evidence  as  it  stands, 
your  Lordships'  minds  may  be  satisfied  that  the  pedi- 
gree is  proved ;  but  in  all  cases  of  pedigree  so  much  de- 
pends not  only  upon  the  evidence  which  is  produced, 
but  upon  that  which  is  lost  by  the  lapse  of  time,  that 
the  result  is  always  attended  with  a  great  degree 
of  uncertainty ;  and  all  which  your  Lordships  can  do 
is  to  come  to  the  best  conclusion  which  you  can, 
always  feeling  that  there  may  be  something  behind, 
which,  if  produced,  would  alter  the  proof.  Having 
looked  into  the  proof  of  this  pedigree  with  the  atten- 
tion which  the  importance  of  the  subject  requires, 
and  which,  from  the  difficulty  of  tracing  the  descent 
from  so  early  a  period,  necessarily  becomes  incumbent 
upon  those  whose  duty  it  is  to  investigate  the  title  of 
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a  claimant ;  it  does  appear  to  me  that  the  pedigree       i9S9. 
has  been  proved  ;  that  is  to  say,  that  on  the  evidence      cImotI 
as  it  now  stands  your  Lordships  cannot  come  to  any      Peerage, 
other  conclusion  than  that  the  claimant,  Mr.  Stonar^ 
has  made  out  his  claim  which  he  places  under  your 
Lordships'  consideration,  and  has  established  his  de- 
scent from  that  Thomas  Lord  Canunfs. 

My  Lords,  another  coheir  is  Anthony  George 
Wright  Biddulphj  who  is  not  a  claimant,  but  whose 
title  and  pedigree  it  becomes  your  Lordships'  duty 
to  investigate,  for  the  purpose  of  ascertaining  and  re- 
porting to  the  Crown  between  whom  the  abeyance 
now  exists.  That  pedigree,  which  is  also  a  branch 
from  the  same  family  as  Mr.  Stomor\  is,  I  think, 
also  satisfactorily  made  out.  These  two  parties  de- 
rive their  title  from  Margaret  Radmyldej  who  was  the 
eldest  daughter  of  the  elder  grand-daughter  of  Thomas 
Lord  Camoys. 

There  is  another  branch  of  the  family  who  derive 
their  title  from  the  younger  sister  of  that  Margaret^ 
namely,  Henry  Le  Strange  Styleman  and  Sir  Jacob 
Astley ;  and  I  think  that  their  line  of  pedigree  is 
also  proved.  Mr.  Styleman,  however^  appears  to  de« 
rive  his  descent  from  an  elder  sister  in  the  descent ; 
therefore,  as  between  themselves,  Mr.  Styleman  claims 
through  a  senior  branch.  The  case  so  far  appears  to 
me  to  be  not  open  to  any  objection,  according  to  the 
evidence  as  it  stands.  There  are  other  parties,  one 
of  whom  is  a  claimant,  namely,  Madame  Sophia  de  la 
Cainea.  That  descent  is  derived  from  another  sister 
of  the  grand-daughter  of  Thomas  Lord  Camoys,  AUa- 
nora ;  and  as  far  as  that  pedigree  is  necessary  to  be 
investigated  for  the  purpose  of  tracing  the  descent  to 
the  claimant  Sophia  de  la  Cainea,  it  appears  to  me 
that  that  is  also  satisfactorily  made  out.    There  is 
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1 839.  evidence,  and  I  think,  satisfactory  evidence,  that  there 
^Z^  '  are  other  descendants  of  that  Alianora.  These  par- 
Peerage,  ties  are  not  claimants ;  and  that  is  the  most  difficult 
part  of  the  pedigree,  and  that  upon  which  the  evidence 
has  been  the  least  satisfactory.  My  Lords,  it  is  not 
important  to  inquire  farther  into  that  line,  because 
they  are  not  claimants,  and  all  that  your  Lordships 
have  to  do,  is  to  be  enabled  to  report  to  the  Crown 
whether  the  title  is  in  abeyance  between  the  parties 
who  have  made  out  their  pedigree,  and  whether  there 
is  reason  to  suppose  that  there  are  other  persons  who 
may  stand  in  an  equal  degree  with  themselves. 
Upon  that  subject  I  should  recommend  your  Lord- 
ships  to  adopt  the  course,  which  you  adopted  a  few 
days  since  in  the  Braye  peerage,  of  not  passing  any 
judgment  or  expressing  any  opinion  as  to  the  title  of 
the  other  lines,  respecting  which  there  is  no  claim 
made ;  that  your  Lordships  should  report  the  pedigree 
proved  as  far  as  the  claimants  are  concerned,  and  state 
also  that  there  are  other  persons  who  appear  to  be  co- 
heirs :  and,  my  Lords,  that  is  indispensably  necessary 
for  the  purpose  of  enabling  the  Crown  to  exercise  the 
discretion  which  belongs  to  it,  after  your  Lordships 
have  reported: — at  the  same  time  not  to  express  any 
opinion  upon  evidence  which  does  not  appear  so  satis- 
factory as  your  Lordships  would  require,  if  it  were 
necessary  to  come  to  any  certain  conclusion  as  to  the 
title  of  those  branches. 

My  Lords,  the  result  of  the  consideration  I  have 
given  to  this  case  would  be  to  submit  to  your  Lord- 
ships certain  resolutions,  which  would  constitute  your 
Lordships'  report  upon  the  reference  made  by  the 
Crown.  First,  that  Thomas  Lord  Camoys  sat  in  Par- 
liament in  7  Richard  2 ;  that  his  barony  was  created 
by  writ,  and  was  descendible  to  heirs  general ;  that 
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he  had  an  only  son  Richard^  who  died  in  his  father's  i839. 
lifetime,  and  who  had  an  only  son,  who  died  a  minor ;  ^^^^JTi^ 
that  Margaret  and  Alianora^  the  two  daughters  of  Peerage. 
Richard  the  son  of  the  said  Thomas  Lord  Camoys^ 
were  his  coheirs  ;  that  Thomas  Stonor  has  proved  his 
descent  from  Margaret,  the  eldest  of  these  coheirs ; 
and  it  also  appears  that  Anthony  George  Wright  Bid- 
dulph  is  descended  from  the  same  Margaret,  Mr.  Sto- 
nor  being  descended  from  Mary  the  eldest  daughter 
oi  John  Biddulphj  who  died  in  1720,  and  A.  G.  TV. 
Biddulph  being  descended  from  AnTie  the  youngest 
daughter  of  the  same  J.  Biddulph ;  that  it  has  also 
been  proved  that  Henry  Le  Strange  Styleman  and 
Sir  Jacob  Astley  are  descended  from  the  same  Mar^ 
garet,  the  grand-daughter  of  the  said  Thomas  Lord 
CamoySj  through  Isabella,  her  younger  daughter  and 
coheir;  that  H.  Le  Strange  Styleman  derives  his 
descent  through  Armine,  the  eldest  daughter  of  Sir 
NichoUis  Le  Strange,  the  common  ancestor  of  H.  Le 
Strange  Styleman  and  Sir  Jacob  Astley ;  and  Sir 
Jacob  Astley  derives  his  descent  through  Lucy,  the 
youngest  daughter  of  the  said  Sir  Nicholas  Le 
Strange ;  that  it  appears  that  Sophia  De  la  Cainea  is 
descended  from  Alianora,  the  youngest  grand-daughter 
of  Thomas  Lord  Camoys,  and  that  there  are  other 
coheirs  of  the  said  Alianora  now  living.  That,  I 
believe,  exhausts  the  subject  which  has  been  referred 
to  your  Lordships,  and  puts  the  Crown  in  possession 
of  all  the  information  necessary  to  be  given. 

The  Earl  of  Shaftesbury  reported  the  same  day  to 
the  House  a  resolution  of  the  Committee  in  the  terms 
thus  moved  by  the  Lord  Chancellor. 

That  resolution  was  agreed  to  by  the  House. 
It  was  accordingly  resolved  and  adjudged,  by  the 
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18S9.       Lords  Spiritual  and  Temporal  in  Parliament  assem- 
Camoys      ^^^^9  *^^^  Thomas  Lord  Camoys  sat  in  Parliament 
Peerage,     in  the  reign  of  King  Richard  2,  and  that  bis  banmj 
was  created  by  writ  and  was  descendible  to  his  heirs- 
general,  and  that  he  had  an  only  scm,  Rtekard^  who 
died   in    his    father's    life-time,    who    had   an    only 
son,  Hughj  the  last  Lord  Camoys^  who  died  a  minor ; 
and  that  Margaret  and  Alianoraj  the  two  daugh- 
ters of  Richardj  the  son  of  the  said   ThovMu  Lord 
Cemuoysj   were  the  coheirs  of  the  said   Hugh   Lord 
Camoy$j    and   that    the   petitioner    Thomas    Stonor 
has  proved  his  descent   as  one  of  the  heirs  of  the 
body  of  the  said  Margaret,  the  eldest  of  those  co- 
heirs ;  and  that  it  also  appears  that  Anthony  George 
Wright  Biddulph  is  also  descended  as  another  coheir 
from  the  same  Margaret ;  Thomas  Stonor  being  de- 
scended from  Mary,  the  eldest  daughter  of  John 
Biddutphj  who  died  in  the  year  1720,  and  the  said 
Anthony  George  Wright  Biddulph  being  descended 
from  Anne,  the  youngest  daughter  of  the  said  John 
Biddulph ;  and  that  it  has  also  been  proved  that  the 
petitioner  Henry  Le  Strange  Styleman,  and  the  peti- 
tioner Sir  Jacob  Astley,   hart.,   are  also  descended 
from  and  are  coheirs  of  the  body  of  the  said  Mar- 
garet, the  grand-daughter  of  the  said  Thomas,  Lord 
Camoys,  through  a  younger  daughter  and  coheir  of 
the  said  Margaret ;  the  said  Thomas  Stonor  and  An- 
thony George  Wright  Biddulph  deriving  their  descent 
through  Margaret,  the  elder  daughter  of  the  said 
Margaret ;  and  that  the  said  Henry  Le  Strange  Style- 
man  derives  his  descent  through  Armine,  the  eldest 
daughter  of  Sir  Nicholas  Le  Strange,  the  common 
ancestor  of  the  said  Henry  IjC  Strange  Styleman  and 
Sir  Jacob  Astley ;  and  that  Sir  Jacob  Astley  derives 
his  descent  through  Lucy,  the  youngest  daughter  of 
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the  said  Sir  Nicholas  Le  Strange ;  and  that  it  appears        1 839. 
that  the  petitioner  Sophia  de  la  Cainea  is  descended,      ^Z^    ' , 
as  coheir  of  the  body  from  Alianora  the  youngest      Peerage, 
grand-daughter  of  the  said   Thomas  Lord   Camoys^ 
and  that  there  are  other  coheirs  of  the  body  of  the 
%^\6.  Alianora  now  living;  and  that  the  said  barony 
is  in  abeyance   between  the  said  petitioner  Thomas 
StonoTj  the  said  Anthony  George  Wright  Biddulphj 
and  the  petitioner  Henry  Le  Strange  Styleman,  and 
the  petitioner  Sir  Jacob  Astley^  and  the  petitioner 
Sophia  de  la  Caineaj  and  other  coheirs  of  the  body  of 
the  said  Alianora. 

It  was  further  ordered,  that  this  resolution  and 
judgment  be  laid  before  the  Queen. 

Her  Majesty  afterwards  directed  Her  warrant  to  the 
Ijord  Chancellor  to  make  out  a  writ  of  summons  to 
Thomas  Stonor  de  CamoySj  chevalier;  and  he  took 
his  seat  accordingly,  next  to  Lord  Clinton. 
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1840: 

March  19. 

April  7. 

August  10* 


IN  COMMITTEE  OF  PRIVILEGES. 


The  Beaumont  Peerage. 


AnAndeni 

Barony, 

Evidence. 

Effect  of 

AUamJer, 


CiBOUMSTANCES  in  which  the  Committee  for  Privileges 
will  receive  in  evidence  the  printed  minutes  and  proceed- 
ings before  a  former  Committee  on  the  same  peerage. 

It  is  now  established  that  an  attainder  of  one  coheir  io  a 
barony  in  abeyance  does  not  affect  the  other  coheirs  who 
do  not  derive  through  the  attainted  person  ;  and  also,  that 
if  his  heir  is  restored  in  blood,  the  Crown  may  terminate 
the  abeyance  in  him  or  his  descendants. 


Soon  after  the  decision  of  the  House  on  the  effect  of 
the  attainder  in  the  last  case,  Thomas  Miles  Stapleton^ 
of  Carlton,  in  the  county  of  York,  esq.,  presented  his 
petition  to  the  Queen,  stating  that  his  ancestor,  Sir 
Henry  De  Beaumont^  was  summoned  to  Parliament 
in  the  reigns  of  Kings  Edward  2  and  Edward  3, 
and  that  he  sat  in  Parliament  in  pursuance  of  such 
writs  of  summons,  whereby  he  acquired  the  dignity  of 
a  baron  to  him  and  the  heirs  of  his  body ;  that  the 
peerage  and  honour  of  Baron  Beaumont  so  created 
descended  by  mesne  descents  to  John,  the  sixth  Lord 
Beaumont^  who  was  advanced  to  the  title  of  Viscount 
Beaumont y  by  letters  patent,  in  18  Henry  6 ;  that  the 
said  John  Viscount  and  Baron  Beaumont  had  issue 
William,  his  successor,  and  an  only  daughter,  Joan, 
who  intermarried  with  John  Lord  Lovel ;  that  William, 
the  second  Viscount  and  seventh    Baron  Beaumont, 
died  without  issue  in  24  Henry  7,  and  his  only  sis- 
ter, Joan,  died  in  his  lifetime,  leaving  issue  Francis 
Lord  Ijovel,  who  died  without  issue,  and  two  daugh* 
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ters,  Joan  and  Fridestvide '^  that  Fridesundcj  the  1840. 
younger  daughter,  married  Sir  Edward  Norreys^  Beaumokt 
and  had  issue  two  sons,  Sir  John  NorreySy  who  Feemge. 
died  without  issue  in  6  JElizabethj  and  Henry ^  who 
was  attainted  and  executed  for  high  treason  in  28 
Henry  8,  leaving  issue  Sir  Henry  Norreys^  who  was 
restored  in  blood  in  18  Elizabeth;  that  the  said 
Sir  Henry  Norreys  so  restored  in  blood  was  created 
Lord  Norreys  of  Rycote^  and  was  the  ancestor  of 
Montague  Earl  of  A  bingdon^  who  is  now  by  virtue  of 
such  descent  Baron  Norreys  of  Rycote^  and  a  coheir 
to  the  barony  of  Beaumont ;  that  Joan  Lovely  the 
elder  daughter  of  Joan  Beaumont  Lady  Lovely  mar- 
ried Sir  Bryan  Stapleton  of  Carlton,  and  had  issue  by 
him  Sir  Bryan  Stapleton,  who  succeeded  his  father 
at  Carlton,  and  was  the  great  great-grandfather  of 
Gilbert  Stapleion^  of  Carlton,  who  died  in  the  year 
1636,  leaving  issue  four  sons  and  two  daughters; 
that  Richardj  George,  and  John,  three  of  the  sons, 
and  Mary,  the  elder  daughter,  died  without  issue ; 
and  Miles,  the  third  son,  became  eventually  the  heir 
of  his  father,  was  created  a  baronet,  and  died  in 
1707,  leaving  no  surviving  issue  ;  that  Anne,  his 
sister,  the  younger  daughter  of  Gilbert  Stapleton, 
married  Mark  Errington,  of  Ponteland,  esquire,  and 
died  in  the  lifetime  of  her  brother,  leaving  issue 
Nicholas  Errington,  who  became  the  sole  heir  of  his 
uncle.  Sir  Miles  Stapleton,  and  succeeded  upon  his 
decease  to  the  Carlton  estates,  when  he  assumed  the 
name  of  Stapleton ;  that  the  said  Nicholas  Stapleton 
died  in  the  year  1715,  leaving  issue  Nicholas  Staple- 
ton,  of  Car/ton,  esquire,  his  son  and  heir,  who  died  in 
the  year  1750,  leaving,  amongst  other  issue,  Thomas, 
his  eldest  surviving  son,  and  Miles,  the  petitioner's 
grandfather,  his  second  surviving  son ;  that  Thomas, 
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1840.  being  the  senior  coheir  to  the  barony  of -B^atiinonf, 
'  ""  '  and  that  barony  being  in  abeyance  between  him  and 
Peerage.  Wilhughhy  late  Earl  of  Abingdon,  presented  a  peti- 
tion to  King  George  3,  praying  his  Majesty  to  deter- 
mine the  abeyance  of  the  said  barony  in  his  favour ; 
which  petition  his  said  Majesty  referred  to  the  House 
of  Lords ;  and  the  matter  thereof  having  been  duly 
considered  by  the  Lords'  Committees  for  Privileges, 
the  House  of  Lords,  on  their  report  in  March  1798, 
resolved,  "  that  the  barony  of  Beaumont  was  vested 
in  William  Viscount  Beaumont^  by  descent  from 
his  father  John  Lord  Beaumont,  who  was  summoned 
to  and  sat  in  Parliament  in  11  Henry  6,  as  a  barony 
in  fee;  that  the  said  barony  remains  in  abeyance 
between  the  coheirs  of  the  said  William,  descended 
from  his  sister  Joan,  and  that  the  petitioner  is  one  of 
these  coheirs."  That  the  said  Thomas  Stapleton,  in 
whose  favour  that  judgment  was  pronounced,  died  in 
1821,  leaving  issue  an  only  son,  Milts,  and  an  only 
daughter,  Catherine ;  that  Miles  succeeded  his  father 
at  Carlton,  and  died  in  1836,  leaving  his  sister  his 
heir,  who  intermarried  with  George  Courtenay, 
esquire  (who  subsequently  became  Sir  George  Throck- 
morton), and  died  in  January  last  without  issue ;  that 
Miles  Stapleton^  the  second  surviving  son  of  Nicholas 
Stapleton,  and  next  brother  of  the  said  Thomas,  was 
twice  married,  and  had  by  his  first  wife  an  only 
child,  John  Stapleton,  who  died  without  issue  in 
1812,  and  by  his  second  wife,  the  Lady  Mary  Bertie^ 
had  a  son,  Thomas,  who  succeeded  on  the  death  of 
Dame  Catherine  Throckmorton  to  the  Carlton  estates, 
and  became  senior  coheir  to  the  barony  of  Beaumont, 
and  died  in  July  last,  leaving  the  petitioner  his  eldest 
son  and  heir ;  and  that  the  barony  of  Beaumont  is  in 
abeyance  between  the  petitioner  as  the  sole  heir  of 
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Joan    Lovel    Lady   Stapleton,    who   was    the    elder        i840. 
daughter  of  Joan  Beaumont  Lady  Lovel.  and  Mon-    S    "^    ' 

Ohaumont 

tague  Earl  of  Abingdon,  who  is  the  sole  heir  of  Feerage. 
Frideswide  Lovel  Lady  Norreys,  the  younger  daugh- 
ter of  the  said  Joan  Lady  Lovel ;  and  that  the  peti- 
tioner is  consequently  the  senior  coheir  to  the  said 
barony.  The  petitioner  prayed  Her  Majesty  to  deter- 
mine the  abeyance  in  his  favour. 

This  petition,  with  the  Attorney -generaV^  report 
thereon,  was  referred  by  Her  Majesty  to  the  House 
of  Lords,  and  by  the  House  to  the  Lords  Committees 
for  Privileges,  who  met  to  consider  the  same  on  the 
19th  of  March  1840,  when  Mr.  Fleming,  counsel  for 
Mr.  Stapleton,  opened  the  allegations  of  his  petition. 

The  Committee  expressed  an  opinion  that  this  case 
having  been  twice  before  Committees  of  Privileges,  it 
was  unnecessary  to  repeat  the  evidence  given  on  those 
occasions ;  that  it  might  be  entered  as  read,  and  re- 
printed together  with  the  proceedings  on  the  present 
petition. 

Mr.  Fleming,  in  order  to  connect  the  evidence 
given  on  the  former  occasions  with  the  proceedings 
then  had,  and  with  the  further  evidence  he  had  now 
to  give,  put  in  the  two  petitions  presented  to  the 
Crown  by  Thomas  Stapleton,  the  claimant  in  1789 
and  1796,  and  the  resolutions  of  the  House  on  them 
respectively.  Evidence  was  then  given,  documentary 
and  oral,  showing  that  Thomas  Stapleton,  the  former 
claimant,  died  in  1821,  leaving  a  son  and  daughter, 
who  both  died  without  issue;  that  Miles  Stapleton, 
the  next  brother  of  the  said  Thomas,  had  an  eldest 
son  John,  who  died  without  issue,  and  a  second  son 
Thomas,  father  of  the  present  petitioner,  who  was  his 
eldest  son  and  heir.  Next  followed  evidence  showing 
the  continuance  of  the  abeyance  of  the  barony  in  the 
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1840.        Norreys  family   also,    and   bringing   that   pedigree 

J    ""    '      down  from  the  state  in  which  it  stood  upon  the  evi- 

Peerage.       dcnce  in  1796,  to  the  present  Earl  o{  AbingdoUj  the 

other  coheir,  to  whom  it  was  proved  that  notice  of 

this  claim  had  been  given. 

On  the  7  th  of  Aprils  after  Mr.  Fleming  had  summed 
up  the  evidence,  the  Attorney -general^  for  the  Crown, 
said  it  appeared  to  him  that  the  pedigree  of  the  claimant 
and  of  the  Earl  of  Abingdon^  as  coheirs  of  the  dignity, 
was  satisfactorily  established;  and  after  the  deter- 
mination of  the  House  in  the  Braye  and  Camoys 
cases  last  session,  he  did  not  feel  that  the  question 
on  the  effect  of  the  attainder  in  the  line  of  one  of 
these  coheirs  was  open  to  further  discussion. 

August  10.  The  Lord  Chancellor : — My  Lords,  in  the  case  of 
this  peerage,  in  the  year  1798  the  Committee  of 
Privileges  came  to  a  resolution  that  the  barony  was 
in  abeyance  between  the  coheirs  of  William  Viscount 
Beaumont,  descended  from  his  sister  Joan,  and  that 
the  then  petitioner  was  one  of  these  coheirs.  That 
petitioner  made  out  his  case  by  evidence  which  left 
no  doubt  on  his  pedigree ;  and  the  former  Committee 
came  to  that  resolution  in  his  favour.  After  a  very 
careful  perusal  of  the  evidence  which  has  been  now 
produced,  I  think  there  is  no  reasonable  doubt — ^no 
more  doubt  than  we  might  expect  to  meet  with  in  a 
pedigree  reaching  so  far  back.  The  present  petitioner 
claims  that  that  resolution  so  come  to  in  1798,  in 
favour  of  the  claimant  Thomas,  should  be  confirmed 
in  favour  of  the  present  claimant.  Evidence  was 
offered  to  the  former  Committee,  which  satisfied  the 
Lords  composing  it  that  the  origin  of  the  title  ought 
to  be  fixed  as  from  the  sitting  in  Parliament,  in  the 
11th  of  Henry  6,  of  one  of  the  ancestors  of  the 
claimant. 
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My  Lords,  this  claim  raises  a  question  which  at  1840. 
one  time  was  a  subject  of  considerable  difficulty,  but  b^^uj^joux 
that  difficulty  has  now  been  removed  by  the  resolution  Peerage, 
to  which  the  Committees  and  this  House  have  come. 
The  difficulty  which  prevented  the  claim  succeeding 
at  the  former  period  was  the  fact  of  there  having  been 
an  attainder  in  one  of  the  collateral  lines,  and  a  doubt 
as  to  what  the  effect  of  that  attainder  was  upon  a 
peerage  that  was  held  in  abeyance.  That  subject  has 
recently  been  very  fully  considered,  and  it  has  been 
decided,  and  I  apprehend  rightly  decided,  in  con- 
formity with  the  opinion  of  the  learned  Judges,  before 
whom  it  was  argued,  that  the  effect  of  that  attainder 
would  not  be  to  prevent  your  Lordships  from  coming  to 
a  resolution  in  favour  of  a  party,  where  the  attainder 
had  taken  place  in  a  collateral  branch.  This  case 
also,  like  several  other  cases  which  have  been  before 
this  House  lately,  is  the  case  of  a  peerage  founded 
upon  the  fact  of  a  writ  having  been  issued,  and  a 
sitting  under  that  writ,  there  being  no  patent  pro- 
duced; and  it  is  well  known  that  the  most  ancient 
peerages  must  have  been  founded  upon  writs,  as  there 
were  no  patents  antecedent  to  a  certain  time,  since 
which  they  have  been  generally  in  use.  It  has  been 
proved  that  the  ancestor  of  the  present  claimant  was 
summoned  to  Parliament,  and  did  sit  in  Parliament ; 
and  in  my  opinion  it  has  been  very  satisfactorily 
proved  that  the  claimant  derives  his  descent  from 
Joan^  the  elder  of  the  two  sisters,  between  the  heirs 
of  whom  the  peerage  has  been  in  abeyance  in  the  way 
I  have  stated ;  that,  with  the  other  branch  descend- 
ing from  the  youngest  sister,  exhausting  the  parties 
in  whom  the  barony  appears  now  to  be  vested. 

I  should  therefore  move  your  Lordships  to  resolve, 
in  the  terms  of  the  former  resolution :    "  That  it 
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1840.  appears  to  this  Committee  that  the  barony  of  Beau- 
BeIumont  ^^^^^^  ^'^^  vested  in  William  Viscount  Beaumont^  by 
Peerage.  descent  from  his  father,  John  Lord  Beaumont^  who 
was  summoned  to  and  sat  in  Pariiament  in  the  11th 
Henry  the  6th,  as  a  barony  in  fee ;  that  the  said 
barony  remains  in  abeyance  between  the  coheirs  of 
the  said  William^  descended  from  his  sister  Joan ;  and 
that  the  petitioner  hath  made  out  his  claim  to  be  one 
of  the  coheirs,  as  being  lineally  descended  from  Joan 
Lovel,  who  married  Sir  Bryan  Stapleton,  she  being 
the  eldest  daughter  of  the  said  Joan^  sister  of  the  said 
William  Viscount  Beaumont ;  and  that  it  appears 
that  the  Earl  of  Abingdon  is  the  only  other  of  the 
said  coheirs,  being  lineally  descended  from  Frideswtde^ 
the  younger  daughter  of  the  said  Joan^  sister  of  the 
said  William  Viscount  Beaumont'^ 

Tlie  Committee  resolved  accordingly,  and  the  reso- 
lution was  reported  and  agreed  to  by  the  House,  and 
by.  order  of  the  House  laid  before  Her  Majesty.  Soon 
afterwards,  Mr.  Stapleton  was  summoned  to  Parlia- 
ment, by  the  style  and  title  of  Lord  Beaumont ;  and 
he  took  his  seat  accordingly,  on  the  26th  January 
1841,  on  the  barons'  bench,  next  below  the  Lord 
Camoys. 

(This  case  has  been  reported  out  of  the  order  of  date,  because  it 
was  so  often  referred  to  in  the  Camoys  case,  and  involved  the  same 
question  :  it  is  the  twentieth  barony  by  writ  revived  from  abeyance 
since  the  fourteenth  century,  as  far  as  diligent  seaich  could  dis- 
cover: viz.  the  barony  of  Audley^  in  1406;  St.  Amand^  in  1449; 
Cromwelly  in  1461  ;  Powi/Sy  in  1482  ;  Le  Despenser,  in  1604  and  in 
1763;  Motvbray,  iG^ij;  Windsor /\x\  1660;  Ferrer s^  1^77;  Clinton^ 
1721;  De  Clifford^  »734,  I77^f  and  1832;  Botetourt^  1764  and 
1803;  Hoxvardde  iValderit  in  1784;  WiUoughby  d^ Eresbyj  in  1779; 
De  lioos/in  1803;  Zouchy  in  1815  and  1829;  Berners,  in  183a; 
Vaux  of  Ilarrowdienj  in  1838;  Draye,  in  1839;  ^^^  Camoys,  in 
1839.) 
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APPEAL 

FROM   THE    COURT   OF   SESSION. 

WiLUAM  Mackenzie,  W.  S.,  Trustee  fori 

Donald  Hume  Macleod,  and  the  said  ^Appellants. 
D.  H.  Macleod  ------     -J 

Mrs.  Janet  Orr  or  Gordon,  Widow,  andl 

two  others.  Trustees  of  William  Gor-  [Respondents. 
DON,  deceased      --.-.«    .J 

The  owner  of  an  estate  in  fee  in  Scotland,  granted  heritable 
bonds  over  it  for  payment  of  debts,  and  subsequently,  by 
deed  conveying  the  estate  to  his  eldest  son,  further  bur- 
dened it  with  annuities  for  younger  children.  The  eldest 
son,  after  coming  into  possession  of  the  estate,  granted 
a  bond  and  disposition  over  it  for  securing  payment  of  a 
loan,  the  lender  taking,  as  collateral  security,  assignations 
to  the  prior  heritable  bonds  from  the  borrower's  trustee, 
to  whom  they  had  been  assigned  absolutely  by  the  original 
creditors ;  but  whether  they  were  paid  out  of  the  borrower's 
funds  or  out  of  the  loan,  was  not  proved  : 

Held,  that  the  representatives  of  the  lender  were  entitled,  in 
respect  of  the  prior  securities,  to  be  preferred  for  payment 
out  of  the  estate  before  the  younger  children  and  mean 
incumbrancers : 

Held  also,  that  they  were  not  bound  to  apply  payments 
of  interest  on  the  loan,  in  discbarge  of  arrears  of  interest 
that  accrued  on  the  prior  incumbrances  before  they  were 
assigned. 

The  appeal  in  this  case  arose  in  a  process  of  rank- 
ing and  sale  of  the  estate  of  Harris^  in  the  county 
of  Inverness,  and  involved  a  question  of  competition 
between  the  above  parties  on  the  price,  which  was 
insufficient  to  pay  all  the  heritable  debts  secured  over 

the  estate. 
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18SB: 
July  3. 

1839 : 
March  S6. 
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1838.  The  Appellants  founded  their  claim  to  preference 

M^ATKEJNZ^B    ^^  ^  ^^^^  ^^  settlement,  dated  June  1811,  by  which 
^'  Alexander  Hume  Macleodj  esq.,  since  deceased,  who 

then  stood  feudally  infeft  and  seised  of  the  said  estate, 
conveyed  the  same  to  his  eldest  son,  Alexander  Nor- 
man  Macleodj  subject  to  burdens  therein  specified, 
and,  inter  alia,  to  an  annuity  of  300  /.  to  his  youngest 
son,  the  Appellant,  Donald  Hume  Afacleody  for  his 
life ;  and  in  the  event  of  his  leaving  lawful  children, 
to  them  equally  during  their  lives.  On  the  death  of 
A.  H.  Macleod  in  1812,  his  said  eldest  son  succeeded 
to  the  estate,  was  duly  infeft  upon  the  foresaid  deed,  and 
in  pursuance  and  corroboration  thereof  he  executed 
a  heritable  bond,  thereby  obliging  himself,  his  heirs, 
&c.,  to  pay  the  said  annuity  half  yearly,  by  equal 
portions,  with  liquidate  penalty  in  case  of  failure,  and 
with  interest  on  what  should  be  in  arrear.  This  in- 
strument contained  warrant  for  infefting  the  said 
Appellant  in  the  estate,  in  security  of  the  annuity, 
and  he  was  duly  infeft  accordingly ;  and  by  a  trust 
disposition,  dated  December  1828,  he  conveyed  to  the 
Appellant  William  Mackenzie^  and  another,  since 
deceased,  the  annuity,  together  with  the  arrears, 
which  then  amounted  to  3,713/.  105.  11^.,  and  also 
the  said  bond  in  his  favour;  and  they  were  duly 
infeft  in  the  trust  disposition  in  July  1829.  For  the 
said  sum  and  further  arrears  due  in  1830  on  the 
annuity,  and  also  for  such  capital  sum,  to  be  set  apart 
out  of  the  price  of  the  estate,  as  would  yield  a  yearly 
income  equal  to  the  said  annuity,  the  Appellants 
claimed  to  be  ranked  and  preferred  on  the  price  of 
the  said  estate  when  sold,  and  on  the  rents  in  the 
meantime. 

The  Respondents  founded  their  claim,  Jirstj  on  an 
original  security  affecting  the  whole  estate,  consisting  of 
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a  heritable  bond  granted  by  the  said  Norman  Macleodj  Ji838^ 
in  November  1817,  for  payment  of  26,000  /.  to  Francis  Mackemzie 
Grant,  esq.  since  deceased ;  and,  secondly,  on  four  other  Gordon. 
bonds  and  infeftments  on  the  estate,  dated  respectively 
in  1806,  1807, 1809,  and  1811,  which  had  been  grant- 
ed originally  by  the  deceased  A.  H.  Macleod  to  dif- 
ferent persons  for  securing  repayment  of  monies  bor- 
rowed, and  which  were  subsequently  conveyed  to  Mr. 
Grant  as  collateral  securities  for  payment  of  the  said 
26,000/.  with  interest;  and  the  Respondents  contended 
that  as  these  bonds  were  prior  in  date  to  the  instrument 
on  which  the  Appellants  founded,  so  they  were  entitled 
to  priority  of  payment  out  of  the  proceeds  of  the  sale. 
All  these  bonds,  as  well  as  the  bond  of  1817,  had 
been  assigned  in  1823  by  Mr.  Grants  trustees  to 
William  Gordon,  esq.  of  Melrig,  and  he  was  enfeft  in 
the  estate  of  Harris. 

The  main  objection  made  by  the  Appellants  to  the 
four  prior  bonds  was,  that  they  had  been  long  since 
paid  off  by  the  owner  of  the  estate,  and  therefore 
extinguished ;  which  the  Respondents  answered  by 
insisting  that  they  had  never  been  reconveyed  to 
the  owner  of  the  estate,  but  were  kept  up  as  separate 
securities  by  conveyances  to  third  persons. 

It  appeared  that  the  first  of  these  securities  was  a 
bond  granted  by  A.  H.  Macleod,  for  3000/.,  in  favour 
of  Mr.  John  Stewart,  and  was  by  him  conveyed  in 
1813  to  Mr.  William  Dallas,  who  was  then  trustee 
for  Norman  Macleod,  on  the  estate  of  Harris:  the 
same  was  afterwards,  to  the  extent  of  2,000  /.,  as- 
signed to  a  Colonel  Deas,  to  secure  a  loan  made 
by  him  to  N.  Macleod,  and  was  subsequently  re- 
conveyed  by  him  to  Dallas.  Another  of  the  four 
securities  consisted  of  a  heritable  bond  granted  by 
A.  H.  Macleod  to  the  said  Dallas,  as  trust  dis- 
ponee  for  a  Mr.  Bowie,  for  1,500  /. :  Dallas  assigned 


Gordon. 
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1838.       the  same  to  Mr.  Bowlegs  son,  from  whom,  after  some 
^^'    '      years.  Dallas  received  a  reconveyance  of  it.     Another 

Mackenzie     •^  ,  .  .  '^ 

V.  of  the  said  securities  was  a  deed  of  annuity  of 
1,000/.  granted  hy  A.  H.  MacUod  to  a  Mr.  Howard 
of  LondoUy  for  three  lives,  redeemable  for  7,500/.: 
this  security  also  was  conveyed  to  Dallas  by  Howard^ 
on  being  paid  the  redemption  money,  and  having  been 
assigned  to  Colonel  Z)ea«and  a  Mr.  NewtCj  as  security 
for  loans  made  by  them  to  N.  Macleod,  was  again  re- 
nounced and  discharged  by  them  in  favour  of  Dallas. 
All  these  assignments  or  reconveyances  to  Dallas 
appeared  ex  fade  to  be  absolute  conveyances  to  him 
and  his  assigns.  Dallas  afterwards  executed  convey- 
ances of  these  collateral  securities  to  Mr.  William 
Inglisy  to  whom  also  the  fourth  security,  consist- 
ing of  a  heritable  bond  granted  by  A.  H.  Afac- 
leod  to  a  Miss  Wallace,  for  an  annuity  of  285/.,  was 
by  her  or  her  representative  directly  conveyed  in 
1818.  All  the  securities  being  thus  vested  in  Mr. 
Inglisy  by  whom  the  negotiation  with  Mr.  Grant  for 
the  loan  of  25,000/.  was  conducted,  were  by  him, 
with  Mr.  Norman  Macleod's  concurrence,  assigned  to 
Mr.  Grant's  trustees  in  1819,  Grant  having  died  soon 
after  the  terms  of  the  loan  were  agreed  upon.  This 
assignment  narrated  that  in  the  treaty  for  the  loan  of 
25,000/.  it  was  stipulated  that  that  sum  should  be  ap- 
plied in  procuring  conveyances  of  the  several  heritable 
securities  aflFecting  the  said  estate,  and  that  they 
should  be  made,  over  to  Mr.  Grant  in  further  security 
of  the  25,000/.  lent  by  him;  and  that  the  said  sum 
having  accordingly  been  so  applied,  assignations  to  the 
said  several  securities  by  the  several  creditors  therein 
were  taken  by  Mr.  Inglis  for  behoof  of  Mr.  Grant. 
Upon  this  conveyance  to  Mr.  Grant's  trustees,  they 
were  infeft  in  the  estate  of  Harris.  In  1823,  these 
trustees,  upon  receiving  the  principal  sum  of  25,000/. 


Gordo  IT. 
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from  Mr.  Gordon^  executed  two  conveyances  to  him,        1 838. 
one  of  the  heritable  bond  for  25,000  /.,  and  interest    ^    ^    ' 

jXIACKBNZIk 

from  that  time ;  the  second  of  the  four  collateral  _  «. 
securities,  with  interest  on  them  from  the  same  year 
1823  ;  and  on  these  conveyances  Gordon  was  infeft  in 
the  said  estate.  In  the  latter  conveyance,  the  arrears 
of  interest  in  the  collateral  securities  from  1819,  was 
omitted ;  the  omission  was  afterwards  supplied  by  a 
formal  conveyance  of  these  arrears  by  Mr.  GranV% 
trustees  to  Mr.  GordorCs  trustees. 

The  Lords  of  the  First  Division  of  the  Court  of 
Session  (the  Lord  President  dissenting),  by  an  inter- 
locutor, pronounced  in  Jamuvry  1838,  ranked  and 
preferred  the  Respondents  on  their  interest  in  the 
securities,  in  terms  of  their  claim,  and  decerned  accord- 
ingly ;  and  remitted  the  process  to  the  Lord  Ordinary 
to  proceed,  &c. 

The  Lord  President  dissented  on  the  ground  that 
Dallas  first,  and  after  him  Inglisy  was  trustee  in  the 
transactions  for  Mr.  Norman  Macleod,  and  that  the 
original  creditors  were  paid  with  money  raised  out  of 
Macleod's  own  funds,  and  therefore  the  original  debts 
were  extinguished  confusione ;  and  that  Macleod  be- 
ing seised  in  fee-simple  of  the  estate,  could  not  pur- 
chase up  charges  on  it,  to  be  kept  alive  for  his  own 
benefit  (a). 

Dr.  Lushington  and  Mr.  Knight  Bruccy  in  support 
of  the  appeal  from  the  above  interlocutor,  said  that 
the  priority  of  the  charges  on  which  the  Appellants 
claimed  preference  of  payment  in  competition  with 
the  bond  for  the  25,000/.,  was  admitted.  The  col- 
lateral securities   founded   on   by   the   Respondents, 

(a)  Dunlop,  B.  &  M.  311 ;  iee  p.  322. 
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]  838.        which  were  prior  in  date  to  the  infeftments  foanded 
Mackenzie   ^^  ^Y  ^^^  Appellants,  were  conveyed  to  Dallas  and 
^-  Inglis  as  trustees  for  Norman  Macleod^  the  debtor  in 

these  securities,  whereby  they  were  extinguished,  the 
same  party  not  being,  under  the  circumstances,  capa- 
ble in  law  of  sustaining  at  one  and  the  same  time  the 
characters  of  debtor  and  creditor  in  the  same  debt, 
or  of  being  debtor  to  himself,  or  creditor  to  himself; 
and  a  conveyance  to  a  trustee  for  a  party  being,  in 
its  legal  effects,  the  same  thing  as  a  conveyance  to 
the   party   himself.     Assuming   that   Howard's  and 
Stewards  bonds,  as  assigned  to  Newte  and  Deas^  were 
valid  and  effectual  securities  as  held  by  them,  still 
they  had  ceased  to  be  subsisting  securities  before  they 
were  assigned  to  Grant's  trustees,  in  consequence  of 
the  renunciations  and  discharge  executed  by  Newte 
and  Dea^  respectively  upon  the  redemption  money 
being  paid  up  to  the  one,  and  his  loan  of  3,000  /.  to 
the  other ;  by  which  means  these  securities,  which  had 
been  conveyed  in  further  security  of  the  primary  and 
leading  infeftments  in  favour  of  Newte  and  Deas  over 
the  estate  of  Harris,  were,  together  with  these  primary 
infeftments,  renounced  and  discharged,  and  the  lands 
out  of  which  the  annuity  was  upliftable,  and  the  loan 
to  Stewart  payable,  disincumbered  of  the  same.   Again, 
assuming  the  substance  and  validity  of  Howard's  and 
Stewart's  bonds,  as  assigned  to  Newte  and  Deas,  the 
subsequent  conveyance   thereof  to   Grant's  trustees 
was  ineffectual,*  because,  even  though  the  renuncia- 
tions and  discharges  by  Newte  and  Deas  were  to  be 
construed  as  amounting  only  to  a  renunciation  and 
discharge  of  the  bonds  in  so  far  as  conveyed  to  them 
for  their  further  security,  still  Dallas  could  not  by 
such  deeds  be  reinvested  in  these  securities,  of  which 
ejc  htfpothesi  he  had  effectually  divested  himself,  or 
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thereby  placed  in  titulo  to  validly  convey  them  to  any 
other  person. 

But  supposing  the  Respondents  entitled  to  found 
upon  the  collateral  securities  in  competition  with  the 
Appellants,  deduction  ought  to  have  been  made  from 
their  amount,  or  credit  given  to  the  extent  of  the 
interest  which  the  Respondents  received  on  the  debt 
for  25,000/.  since  the  securities  were  acquired  by 
them,  instead  of  their  being  allowed  to  rank  for  the 
total  amount  of  the  collateral  securities,  accumulating 
the  annuities  and  interests  from  the  date  at  which 
they  were  conveyed  to  them  to  the  present  time. 
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Mackemzib 

V. 

Gordon. 


Sir  William  Follett  and  Mr.  M.  Smith,  for  the 
Respondents: — As  the  infeftments  in  favour  of  the 
original  creditors  on  the  collateral  securities  were 
prior  in  date  to  the  settlement  in  favour  of  the  Ap- 
pellants, and  were  never  extinguished  or  discharged, 
but  were  regularly  transferred  to  and  vested  in  the 
Respondents,  they  were  entitled  to  be  ranked  in  the 
price  of  the  estate,  holding  their  preferable  burdens 
on  that  estate,  in  preference  to  the  Appellants. 

With  respect  to  the  interest,  the  Respondents  were 
entitled  to  apply  the  payments  received  by  them  in 
extinction  of  the  interest  accruing  on  the  principal 
debt:  they  were  not  bound  to  apply  them  in  extinc- 
tion of  the  interest  due  on  the  collateral  securities, 
which  they  were  entitled  to  keep  up  as  debts  against 
the  estate  to  their  full  extent,  as  securities  for  pay- 
ment of  the  principal  debt. 


The  Lord  Chancellor : — My  Lords,  this  case  in-     March  36. 
volves  a  question  which  appears  not  to  be  a  subject  of 


Mackenzii 

V. 


882  CASES  IN  THE  HOUSE  OF  LORDS. 

1839.  much  discussion  in  Scotiandy  but  which  is  not  of 
infrequent  occurrence  in  this  country;  the  contest 
being  between  different  incumbrancers  on  an  estate, 
Gordon,  which  was  made  the  subject  of  a  family  settlement  in 
the  year  1811.  It  appears  that  the  author  of  that 
settlement  had  contracted  various  debts,  which  he 
had  made  charges  upon  an  estate,  to  which  he  was 
absolutely  entitled ;  and  under  that  settlement^  in- 
terests are  claimed  by  the  younger  branches  of  the 
family,  contesting  with  the  representatives  of  a  person, 
who  became  a  creditor  on  the  estate  in  1817  for  a 
sum  of  25,000  /, ;  the  contest  not  being  with  respect 
to  the  instrument  creating  that  debt,  bui  other  secu- 
rities which,  in  addition  to  that  security  of  1817 
taken  from  the  then  owner  of  the  estate,  had  been 
assigned  to  him  for  debts  anterior  to  the  year  1811 ; 
and  the  question  is,  whether,  as  between  the  parties 
claiming  under  the  settlement  of  1811,  and  the  cre- 
ditor for  26,000/.  under  the  instrument  of  1817,  that 
creditor's  representatives  are  entitled  to  avail  them- 
selves of  the  securities  for  the  debts  anterior  to  1811  ? 
If  the  author  of  the  settlement  had  not  been  absolutely 
entitled  to  the  estate,  there  could  be  no  doubt,  accord- 
ing to  the  law  of  Scdlland,  and  to  the  law  of  this 
country,  that  on  paying  off  the  prior  debts  it  would 
be  competent  to  him  to  deal  with  those  securities, 
either  for  his  own  benefit  or  for  the  purpose  of  confer- 
ring a  prior  title  on  other  creditors,  to  whom  he 
might  become  indebted  ;  but  the  question  is,  whether 
he,  being  the  absolute  owner  of  the  estate,  under  the 
circumstances  which  appear  upon  these  proceedings, 
was  entitled,  by  assigning  these  prior  securities  to  the 
creditor  of  1817,  to  give  him  a  priority  over  those 
who  claim  under  the  settlement  of  1811  ?    If  the  case 
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had  simply  been  that  the  owner  of  the  estate  had  i839. 
paid  off  those  debts,  and  taken  the  assignments  for  ^^^^^^^^^^^^ 
his  own  benefit,  then  a  question  would  have  arisen  ^  v, 
under  the  law  of  Scotland,  which  appears  not  to  have 
been  the  subject  of  discussion  in  that  country.  I  find 
that  the  Lord  President  and  the  other  Judges  of  the 
First  Division  differ  in  opinion  as  to  that ;  and  no 
case  was  cited  at  your  Lordships'  bar,  or  appears  to 
have  been  cited  in  the  Court  below,  as  to  what  would 
have  been  the  effect  of  an  assignment  under  these  cir- 
cumstances. In  this  country  the  law  would  have  been 
perfectly  well  known,  inasmuch  as  it  has  been  the  sub- 
ject of  decision  that,  as  between  parties  claiming  in- 
cumbrances on  an  estate,  the  owner  of  the  estate  being 
absolutely  entitled  to  it,  subject  to  charges,  if  he  pays 
off  the  prior  charges,  cannot  set  up  those  prior 
charges  for  his  own  benefit  as  against  those  who 
claim  under  subsequent  incumbrances  upon  the  estate. 
Upon  the  view  which  I  take  of  this  case,  afler  a 
careful  examination  of  all  the  papers  and  all  the  facts 
as  they  appeared  before  the  Court  of  Session,  it  does 
not  appear  to  me  that  your  Lordships  will  be  called 
upon  to  consider  that  question,  because  one  proposi- 
tion appears  to  be  common  to  the  law  of  both  coun- 
tries; namely,  that,  if  a  subsequent  incumbrancer 
advance  money,  and  it  is  part  of  his  contract  that  he 
shall  have  an  assignment  of  the  prior  incun/brance, 
then  he  is  entitled  to  stand  in  the  place  of  that 
incumbrancer  whose  debt  is  paid  off  by  the  money 
which  he  advances,  and  whose  incumbrance  he  pro- 
cures to  be  assigned  to  himself. 

One  difficulty  in  this  case  is,  to  ascertain  accu- 
rately out  of  what  funds  these  prior  incumbrances 
were  paid  off;  because  it  is  quite  clear  that  the  four 
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1839.       several  securities  became  the  subject  of  conveyances 
l^j^T^^^jj.   from  party  to  party,  without  ever  having  come  into 
»•  the  hands  of  the  owner  of  the  estate,  but  having  come 

certainly  into  the  hands  of  a  Mr.  Dallas,  who  was  a 
trustee  and  agent  for  him.  The  title  to  the  securities 
is  transferred  from  the  original  creditors  to  other  per- 
sons, then  to  Mr.  DallaSj  then  to  Mr.  IngUsy  and 
ultimately  to  Mr.  Grants  through  whom  the  parties, 
Respondents,  claim  the  title  to  the  25,000/.  Look- 
ing, therefore,  to  the  titles  as  they  appear  upon  the 
record,  the  Respondents  would  appear  to  be  entitled 
to  these  incumbrances,  which  we  find  to  have  been 
vested  in  certain  creditors  for  debts  anterior  to  the 
date  of  the  settlement ;  for  instance,  one  of  the  secu- 
rities, dated  in  December  1810,  was  a  heritable  bond 
for  1,500/.,  granted  to  Mr.  Dallasj  but  not  in  his 
character  of  trustee  for  Mr.  Macleody  but,  upon  the 
face  of  it,  as  trustee  for  a  person  of  the  name  ofBotoie. 
It  appears  that  in  1813,  that  is  after  the  settlement, 
Mr.  Dallas  conveyed  to  Bowie,  son  of  the  party  for 
whom  he  was  originally  trustee;  that  in  1815,  ^otrie 
was  paid;  and  in  1817,  he  conveyed  again  to DaUaSj 
it  appearing  upon  the  face  of  the  instrument  that  he 
had  been  paid,  and  that  Dallas  had  paid  that  1,500/. 
From  Dallas  the  security  was  conveyed  to  Inglisy  from 
Inglis  to  Grant,  and  from  Grant  the  present  parties 
derive  their  title.  I  have  stated  the  history  of  that 
incumbrance,  as  being  one  of  the  most  simple  :  and  it 
is  unnecessary  for  me  to  occupy  your  Lordships'  time 
in  tracing  the  others,  which  are  more  complicated 
in  their  nature  ;  but  the  same  observation  applies  to 
them  all, — that  they  are  traced  from  hand  to  hand, 
none  of  them  distinctly  coming  into  the  hands  of 
Mr.  Norvmn  Macleod. 
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Then,  my  Lords,  it  is  said  that  though  they  never  1 839. 
came  into  the  hands  of  Mr.  Norman  Macleod.  they  '  '  ' 
came  into  the  hands  of  Dallas^  and  into  the  hands  of  v. 
Inglis^  who  succeeded  Dallas  as  agent  and  trustee  for 
the  Macleod  family ;  and  that  it  is  therefore  the  same 
thing,  whether  we  trace  the  securities  into  the  hands  of 
Dallas  J  the  trustee,  or  into  the  hands  of  Mr.  Macleod^ 
the  destui  que  trust.  If,  as  I  observed  in  the  com- 
mencement, the  question  turned  upon  that  point,  it 
would  be  necessary  for  your  Lordships  to  consider  how 
the  rule  of  law  ought  to  be  laid  down  as  applicable 
to  these  transactions  in  Scotland ;  but  if,  although  the 
securities  became  vested  in  Dallas,  who  was  in  fact 
the  trustee  for  Mr.  Macleod,  your  Lordships  are  satis- 
fied that  they  did  not  come  into  his  hands  as  trustee 
for  Mr.  Macleod,  namely,  as  being  the  agent  who 
applied  Macleod's  money  for  the  purpose  of  paying 
off  those  incumbrances ;  but  that  it  was  part  of  the 
specific  transaction  that  the  other  parties  who  were  to 
advance  the  money  should,  for  their  better  security, 
have  that  money  applied  in  the  payment  of  the  prior 
securities,  and  that  they  should  have  an  assignment 
of  the  securities  so  paid  off,  it  does  not  appear  that 
there  is  any  difference  between  the  law  of  this  country 
and  the  law  of  Scotland  upon  that  subject ;  but  that 
the  law  of  either  of  the  two  countries  is,  that  the  party 
advancing  the  money  would  be  entitled  to  have  the 
benefit  of  the  securities  paid  off  with  that  money,  and 
of  which  he  had  obtained  an  assignment. 

My  Lords,  this  creates  some  diflSculty  in  investi- 
gating the  facts  of  this  case,  inasmuch  as  it  is  not 
easy  to  reconcile  the  dates  with  the  supposition  of 
Mr.  Grant's  money,  in  the  latter  instance,  and  Mr. 
Newte's  money,   in  the  first  instance,  having  been 
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1839.  applied  in  paying  ofF  and  satisfying  those  prior  in- 
cumbrances. But,  in  dealing  with  the  facts,  upon 
which  the  evidence  is  not  very  satisfactory,  your 
OoRDOM.  lordships  will  take  into  your  consideration  on  whom 
the  burden  lies  of  proving  the  fact  one  way  or  the 
other.  I  have  stated  to  your  Lordships,  that,  accord- 
ing to  the  conveyances,  they  are  all  traced,  from  hand 
to  hand,  from  those  who  were  clearly  entitled  to  Hold 
them  as  against  those  interested  under  the  settlement, 
until  they  came  into  the  hands  of  those  now  claiming 
under  them.  Assuming  Dallas  to  be  a  stranger,  and 
not  affected  by  his  character  of  trustee  of  Mr.  Mackodj 
the  title  is  apparently  good,  and  it  lies  upon  those  who 
impeach  that  apparent  title  to  show  that  those  parties, 
some  of  them  at  least, — Dallas^  for  instance, — ^were 
not  entitled  to  hold  these  securities  adversely  to  those 
claiming  under  the  settlement,  because  he  was  trustee 
for  Mr.  Macleod.  If  those  who  are  to  impeach  the 
primA  facie  title  have  not  satisfactorily  made  out  a  case 
which  would  justify  your  Lordships  in  considering 
ihBtprimd facie  title  as  affected  by  anything  appearing 
upon  the  record,  the  title  of  course  will  stand,  because 
there  is  no  case  in  equity  to  affect  that  legal  righL 

Now,  in  the  first  place,  nothing  can  be  more  impro- 
bable than  that  which  must  be  assumed  as  fact,  in 
order  to  suppose  Dallas  to  have  held  simply  as  trustee 
for  Mr.  Macleod.  It  appears  that  this  was  a  pro- 
perty very  much  incumbered;  it  is  very  evident  that 
the  owner  was  subsisting  by  means  of  what  he  de- 
rived from  the  estate;  he  was  not  a  man  who  had 
much  command  of  money,  and  when  it  was  necessary 
to  procure  money  for  the  purpose  of  paying  off  one 
incumbrance,  he  was  under  the  necessity  of  supplying 
elsewhere  for  a  loan  of  money  in  order  to  do  it.  In 
short,  there  is  nothing  which  appears  to  render  it  pro- 
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bable  that  Mr.  Macleodj  the  owner  of  the  estate,  had        i839. 
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money  to  put  into  the  hands  of  Dallas,  as  his  agent,    ^^^^^^^^^ 
to  pay  ofiF  these  incumbrances.     In  some  cases, — in      ^  «. 
the  case  of  the  10,000/.  procured  in  the  year  1813 
from  Newte,  out  of  which  several  prior  incumbrances 
were  paid, — it  is  on  the  face  of  it  stated  that  the 
10,000  /.  was  applied  in  paying  off  Howard^ s  incum- 
brance in  part ;  and  other  advances  are  subject  to  the 
same  observation — if  we  merely  look  to  the  dates,  it 
will  not  be  easy  to  reconcile  them  with  the  supposed 
history  of  the  transaction ;  but  of  that  fact  there  is  no 
doubt,  because  it  is  actually  recited  upon  the  face  of 
the  deeds ;  and  when  we  come  to  Grant's  advance  of 
26,000/.,  there  is  a  great  discrepancy  between  the  dates 
as  they  appear  and  the  supposed  period  at  which  the 
money  must  have  been  advanced  to  pay  off  the  prior 
incumbrances.     But  there  is  an  account  stated   in 
the  printed  cases,  showing  the  periods  at  which  Grant 
advanced  part  of  the  money ;  and  there  is  a  memo** 
randum  which  shows  that,  although  the  money  came 
under  the  administration  of  Dallas  in  the  first  in-* 
stance,  and  of  Inglis  afterwards,  it  was  money  put 
into  their  hands,  money  to  be  applied  for  the  purpose 
of  paying  off  the  prior  incumbrances  with  a  view  to  the 
security  of  Grants  who  was  advancing  the  25,000/. 
It  appears,  for  instance,  that  in  November  1817,  a 
sum  of  3,200/.  was  advanced,  and  that  at  subsequent 
periods,  going  through  the  latter  end  of  1817  and  into 
January  1818,  other  sums  were  advanced;  in  the 
January  of  1 81 8,  the  sum  of  10,000  /.  being  advanced ; 
and  there  is  this  note : — *•  The  loan,  with  deduction 
of  the  3,200/.  received  on  8d  November,  was  lodged 
with  the  Commercial  Bank  of  that  date,  on  their  note 
payable  on  demand  to  Mr.  Granfu  agents,  and  depo- 
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1839.       sited  with  J.  R.  and  fV.,  with  declaration  of  trust 
'    -""^      that  the  money  was  to  be  employed  at  our  joint  sight 
V.  in  paying  off  certain  existing  incumbrances."     Now 

GoKDOM.  ^Yi^^  corresponds  with  the  statements  in  some  of  the 
deeds,  and  it  is  not  met  by  any  evidence  on  the  otlier 
side,  except  that  which  might  be  derived  from  the 
different  periods  at  which  the  securities  appear  to 
have  been  executed.  Now,  that  undoubtedly  may 
to  a  certain  degree  be  accounted  for  by  the  necessity 
of  having  the  money  at  command  before  the  prior 
incumbrances  could  be  bought  up ;  and  of  course  those 
who  had  the  prior  incumbrances  were  not  likely  to 
part  with  the  legal  security,  unless  they  had  the 
money  in  hand  which  was  to  be  the  purchase-money 
of  those  securities.  But  whatever  difficulty  there 
may  be  in  reconciling  the  dates,  1  have  in  vain  looked 
for  any  evidence  on  the  part  of  those  interested  under 
the  settlement,  to  shake  that  which  not  only  is  the 
probable  state  of  the  case,  but  which  is  actually  proved 
to  be  the  case  in  more  instances  than  one,  and  which, 
from  the  memorandum  which  I  have  now  read,  ap- 
pears to  have  been  tlie  course  adopted,  as  naturally 
might  be  expected  ;  namely,  that  the  parties  advanc- 
ing the  money,  put  the  money  in  medioj  not  in  the 
possession  of  the  debtor  Mr.  AJacleodj  but  under  the 
control  of  other  persons,  and  in  trust  till  it  could  be 
applied  for  the  purpose  for  which  it  was  intended, 
namely,  buying  up  the  prior  incumbrances,  which 
were  to  be  assigned  to  the  new  creditor. 

My  Lords,  in  the  Court  below  there  was  a  difference 
of  opinion.  The  Lord  President,  differing  from  the 
three  other  learned  Judges,  in  delivering  his  judg- 
ment, says :  "  I  consider  this  case  to  be  attended  with 
great  difficulty ;  there  are  questions  of  much  nicety 
involved,  but  the  inclination  of  my  opinion  is,  that 
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the  collateral  securities  were  extins:uished  at  the  time       i839. 
the    original    debts  contained   in   them   were   paid,    m^ckemzib 
and  the  debts  and  securities  conveyed  to  Dallas"  »• 

It  is  not  disputed  that  Dallas  was  the  trustee  of 
Mr.  Macleodj  but  it  is  quite  contrary  to  the  whole 
evidence  in  the  case  to  assume  that  he  was  the  mere 
trustee  of  Mr.  Macleod.  However,  the  Lord  Presi- 
dent appears  to  have  considered  that  such  was  the 
result  of  the  evidence.  "  Dallas,''  he  says,  "  did  not 
advance  funds  of  his  own  in  paying  off  the  debts  of 
Mr.  Macleodj  which  were  conveyed  to  him;  these 
debts  were  paid  off  with  money  borrowed  by  Mn 
Macleod  under  a  new  loan."  His  Lordship  there 
says  that  the  fact  was  satisfactorily  proved  to  his 
mind  that  the  debts  were  paid  off  with  money  ad- 
vanced. Now,  if  that  were  the  real  state  of  the 
transaction,  it  is  incredible  to  suppose  that  the  party 
advancing  the  money,  intending  that  the  old  se- 
curities should  be  bought  up,  should  put  that  under 
the  control  of  Mr.  Macleod:  the  two  propositions  are 
perfectly  irreconcileable  with  each  other ;  "  and  it 
seems  to  me,"  continues  his  Lordship,  ^^  that  matters 
are  substantially  in  the  same  situation  as  if  Mr.  Mac- 
leodj  being  debtor  in  various  heritable  debts,  had 
borrowed  money,  paid  the  debts,  and  been  assigned 
to  them."  Undoubtedly,  if  he  had  done  that,  there 
would  have  been  no  title  in  those  parties  to  stand  in 
the  situation  of  original  creditors.  But  that  not  only 
is  not  proved,  but  the  converse  appears,  as  far  as  the 
evidence  goes,  to  be  satisfactorily  established  ;  and 
it  is  that  which,  according  to  the  ordinary  dealings 
between  man  and  man,  would  have  been  the  course 
of  proceedings.  "  But,"  adds  his  Lordship,  "  if  that 
had  been  the  precise  shape  of  the  transaction,  it  is 
difficult  for  me  to  understand  how  he  could  thereby 
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1839.       keep  up  the  debts  and  securities  against  himself  and 
j^][^^^^j.    his  fee-simple   estate.     I  never  heard  of  such  an 
V'  attempt  having  been  made :  it  is  quite  different  where 

there  is  an  entailed  estate  (6). 

The  other  learned  Judges  seem  to  me  to  put  the 
case  upon  a  ground  which  is  much  more  satisfactory, 
much  more  consistent  with  the  evidence,  as  it  ap- 
peared before  the  Court,  and  much  more  free  from 
any  of  those  violent  suppositions  which  must  be  en- 
tertained if  you  suppose  the  party  to  have  advanced 
the  money,  not  taking  care  to  have  it  kept  safe  till  it 
was  applied  in  buying  up  the  securities,  but  putting 
it  at  once  into  the  hands  of  the  debtor ;  the  effect  of 
which  would  have  been  that,  having  no  security  what- 
ever for  the  payment  of  the  prior  incumbrances,  the 
26,000/.  would  have  been  advanced  not  only  without 
the  security  of  the  earlier  deeds,  but  actually  subject 
both  to  the  incumbrances  under  the  settlement,  and 
the  charges  to  the  prior  creditors.      In   that  case, 
Mr.  Grants  and  those  who  acted  for  him,  in  advanc- 
ing 26,000/.  upon  the  estate,  although  incumbered 
by  creditors  to  a  very  great  extent,  and  by  the  charges 
of  the  settlement,  must  be  supposed  to  have  advanced 
that  money  not  only  without  taking  care  to  stand  in 
the  place  of  the  original  creditors,  but  to  come  third, 
namely,   after    the    prior    creditors  and   after  those 
named  in  the  settlement,  inasmuch  as,  whatever  he 
might   have   intended,   he   would    have  no  security 
for  being  paid  till  the  other  parties  had  been  paid  out 
of  the  money  so  advanced.     That  supposition  appears 
to  me  to  be  very  incredible,  and  to  be  contrary  to  the 
evidence,  as  far  as  it  can  be  considered  as  proving  tlie 
nature  of  the  transaction  between  the  parties ;  and  it 
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is  contrary  to  what  is  proved  by  some  of  the  deeds ;       1839. 
and  although  there  is  some  confusion  in  the  evidence      '    ""    ' 

..1  ^  X       ^1  1     .  .    T  1.11  M4CKBMS5I1 

with  respect  to  the  dates,  yet  I  cannot  thmk  tliat  your  v. 
Lordships  would  feel  yourselves  safe  in  proceeding  ^'^^*'- 
upon  an  assumption  which  is  totally  different  from 
that  which  appears  to  be  the  nature  of  the  transaction 
in  those  particulars,  so  &r  as  you  are  able  to  trace  it. 
Upon  the  law  there  is  no  question,  because,  inde* 
pendently  of  that  point  to  which  I  have  adverted, 
which  appears  to  me  not  to  arise  in  this  case,  there  is 
no  doubt  that  if  the  money  was  advanced  for  the  pur* 
pose  of  taking  up  the  prior  securities,  that  being  part 
of  the  contract, — and  if  the  money  was  applied  to 
that  purpose,  and  those  prior  securities  were  after- 
wards conveyed  and  assigned  to  the  parties  advancing 
that  money, — there  is  no  doubt  that  the  original  in- 
cumbrances existed,  and  existed  for  the  benefit  of  the 
parties  who  had  advanced  the  25,000  /. ;  and  beyond 
question  they  would  be  entitled  to  preference  over 
those  who  claim  under  the  settlement* 

My  Lords,  it  is  said  that  tliis  is  a  case  of  great 
hardship  upon  those  who  claim  under  the  settlement 
That  argument  will  not  influence  your  Lordships  in 
your  decision  of  the  case,  because  that  decision  must 
be  regulated  by  the  principles  of  law.  But  it  is  not 
easy  to  see  how  the  hardship  exists :  the  other  parties 
take  under  the  prior  incumbrances,  which  were  efiec* 
tual  for  the  benefit  of  those  who  were  the  original 
creditors,  namely,  Howard  and  other  persons  who 
held  the  securities  anterior  to  the  date  of  the  settle- 
ment: the  interests  of  those  claiming  under  the 
settlement  are  not  prejudiced  by  having  the  securities 
transferred  to  other  persons ;  they  come  with  an  equal 
degree  of  priority  upon  the  estate  :  whether  Howard 
claims  his  debt,  or  whether  those  who  now  claim  the 
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183Q.       benefit  of  that  incumbrance  stand  in  his  place,  their 
^.         '      interest  is  the  same. 

V.  My  Lords,  there  is  one  other  question,  and  only 

one,  to  which  I  call  your  Lordships'  attention,  though 
it  was  one  not  much  pressed  in  the  argument,  and 
does  not  appear  to  me  to  create  any  difficulty  in  the 
decision  :  it  is  with  reference  to  the  interest  on  those 
securities.  The  original  debt  of  25,000  /.  had  interest 
paid  up  to  a  certain  time,  the  date  is  not  material ; 
the  securities  were  assigned ;  but  it  appears  there 
was  an  omission  in  the  assignment,  and  there  be- 
ing arrears  of  interest  due  upon  those  securities,  it 
was  not  until  a  subsequent  period,  I  think  in  the 
year  1834,  that  the  arrears  of  interest  were  assigned 
upon  the  securities  which  had  been  the  subject  of 
a  prior  conveyance.  One  point  which  is  made 
is,  that  the  interest  which  had  been  paid  upon  the 
25,000/.  ought  to  be  applied  in  reduction  of  the 
interest  upon  the  securities,  and  not  in  reduction  of 
the  interest  upon  the  25,000  /.,  the  effect  of  which,  of 
course,  would  be  to  increase  the  debt  and  diminish 
the  seottrities  ;  whereas  it  is  obviously  the  interest  of 
those  who  claim  the  benefit  of  the  25,000  /.  to  reduce 
the  debt  and  increase  the  securities.  What  appears 
to  me  to  be  a  very  satisfactory  answer,  provided  the 
facts  were  such  as  to  make  it  necessary  to  give  that 
answer,  is,  that  the  party  receiving  interest  or  receiv- 
ing any  money,  there  being  two  accounts  to  either  of 
which  it  may  be  appb'ed,  is  entitled  to  refer  it  to  that 
one  for  which  he  has  the  least  available  security ;  and 
of  course  it  would  be  his  interest  to  apply  it  to  the 
25,000  /.,  and  not  to  the  reduction  of  the  securities 
for  that  25,000  /.  It  appears  to  me  that  tliere  is  ano- 
ther answer  to  the  argument  raised  against  the  parties 
now  claiming  under  the  bond  for  25,000/.,  namely, 


CASES  IN  THE  HOUSE  OF  LORDS.  893 

that  the  interest  was  paid,  and  paid  upon  the  25,000 /.,        1839. 
anterior  to  the  period  at  which   the  securities  were    j^^^^^^^^j^ 
assigned.     The  interest  ran  upon  the  securities,  and  v. 

increased  the  debt  secured  by  those  instruments;  it  was 
an  addition  to  the  heritable  bond ;  it  was  an  additional 
charge  upon  the  estate ;  and  when  the  arrears  were 
assigned  to  the  parties  now  claiming  the  benefit  of  the 
securities,  it  was  an  assignment  of  that  which  the  par- 
ties, to  whom  they  were  assigned,  not  having  had  the 
possession  of,  even  if  they  had  been  bound  so  to  do, 
had  not  the  means  of  applying  in  satisfaction  of  the 
interest  of  the  26,000  /.  It  appears  to  me,  therefore, 
that  thev  did  not  come  into  hands  which  could  have 
applied  in  satisfaction  of  them  the  interest  paid  on 
the  25,000  /. ;  and  if  they  had,  the  party  receiving 
that  interest  was  undoubtedly  entitled  to  apply  it 
in  satisfaction  of  that  debt  for  which  he  had  the  least 
available  security. 

My  Lords,  under  these  circumstances,  though  it 
could  have  been  wished  that  the  facts  had  been  such 
as  would  have  enabled  your  Lordships  to  come  to  a 
more  clear  and  satisfactory  conclusion,  yet  it  does 
appear  to  me  that  there  is  quite  sufficient  evidence 
to  lead  your  Lordships  to  the  conclusion,  that  the 
decision  of  the  majority  of  the  learned  Judges  of  the 
Court  below  is  right,  and  that  the  present  interlocutor 
ought  to  be  affirmed ;  but  there  having  been  a  differ- 
ence of  opinion  in  the  Court  below,  perhaps  your 
Lordships  will  be  of  opinion  that  the  interlocutor 
should  be  affirmed  without  costs. 

The  interlocutor  was  accordingly  affirmed  without 
costs. 
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*— V— ' 


July  4.  8. 
^1^23.  FROM  THE  COURT   OF  SESSION. 

Thomas    Duncan,     Treasurer    to    thel 
Trustees  of  the   Perth  and  Dundee  ^Appellant. 
Turnpike  Road    ------    -J 

James  Findlater  -------  Bespondent. 

Highmay      X||]£  tmstees  appointed  under  a  public  Road  Act  are  not 

responsible  for  an  injury  occasioned  by  the  negligence  of 
the  men  employed  in  making  or  repairing  the  road. 
The  funds  raised  by  such  Act  cannot  be  charged  with  com- 
pensation for  such  an  injury;  the  persons  employed  on 
the  road  not  being  in  the  situation  of  servants  to  the 
trustees. 


1  HIS  was  an  action  brought  at  the  instance  of  James 
Findlater^  innkeeper  in  Perth,  against  the  Appellant, 
treasurer  of  the  trustees  for  the  turnpike-road  through 
the  Carse  of  Gowrie,  which  extends  from  the  city  of 
Perth  to  the  boundary  of  Forfarshirey  near  the  town 
of  Dundee.  The  action  was  laid  upon  the  General 
Road  Act,  1  &  2  William  4,  c.  43,  s.  16,  by  which  the 
trustees  of  every  turnpike-road  were  authorized  to  sue 
and  be  sued,  in  all  actions  or  processes,  in  the  name 
of  their  clerk  or  treasurer  for  the  time  being. 

The  summons  narrated,  that  the  trustees  (a),  "  or 
their  surveyors  or  contractors,   or  other  person   or 

(a)  The  trustees  were  appointed  under  a  local  Act,  s  Will  4, 
c  32,  which  contained  the  following  enactment :  '^  Sect.  16.  And 
be  it  farther  enacted  and  declared,  that  at  any  of  the  stated  general 
meetings  of  trustees,  it  shall  be  lawful  for  the  said  trustees  to  direct 
the  tolls  arising  at  the  gates  or  turnpikes  erected  or  to  be  erected 
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persons  for  whom  these  trustees  were  and  are  respon- 
sible,  were  engaged  in  constructing  or  repairing  a 
large  drain  or  ditch,  running  along  the  side  of  the 
turnpike:  that  a  quantity  of  stones,  intended  to  be 
used  in  that  operation,  had  been  thrown  down,  and 
allowed  to  remain  on  the  road,  so  as  to  form  a  dan- 
gerous obstruction  to  travellers  at  night:  that  the 
trustees,  or  workmen,  or  others  employed,  permitted 
the  stones  to  remain  on  the  road  without  adopting  the 
precautioii.5  necessary  to  be  taken  to  prevent  danger : 
that  the  pursuer,  having  occasion  to  travel  along  the 
road  by  night,  in  a  gig,  accompanied  by  his  son,  the 
gig  came  in  contact  with  the  stones,  and  was  over- 

on  the  said  roads,  to  be  applied  towards  making,  repairing,  uphold- 
ing, and  improving  the  aforesaid  roads  and  bridges  thereon  respec- 
tively, in  such  manner  as  the  said  trustees  shall  think  fit;  and 
paying  the  expense  of  management,  interest  of  the  money  borrowed, 
advanced,  ana  owing  at  the  time ;  and  the  surplus  shall  be  appro- 
priated annually  to  extinguish  the  principal  of  the  money  so  bor- 
rowed, advanced,  and  owing,  and  to  no  other  purpose  whatsoever." 

The  1  &  3  Will.  4,  c.  43,  is  the  General  Turnpike  Act  for  Scotland. 
The  second  section  of  that  Act  is  in  the  following  terms :  **  And 
whereas  it  is  of  great  importance  that  one  uniform  system  should 
be  adhered  to  in  the  laws  for  regulating  the  management  and 
maintenance  of  turnpike  roads  throughout  Scotland;  be  it  therefore 
enacted,  that  from  and  af^er  the  passing  of  this  Act,  all  the  enact- 
ments, provisions,  matters,  and  tnings  m  this  Act  contained,  shsdl 
extend  to  all  local  Act;^  of  Parliament  now  in  force,  and  to  all  Acta 
of  Parliament  which  shall  hereafter  be  passed  for  making,  &c.  way 
turnpike  road  in  Scotland." 

By  the  101st  section  it  was  enacted,  ^  that  if  the  surveyor  of  an v 
turnpike  road,  or  any  contractor,  or  other  person  employed  on  such 
road,  shall  lay  on  any  part  of  any  such  road  any  heap  of  stones,  or 
other  materials  for  the  repair  thereof,  and  shall  permit  the  same  to 
remain  longer  than  necessary  for  the  breaking  and  spreading  of 
such  materials ;  or  shall  lay  on  any  such  road  any  matter  or  thing, 
or  shall  knowingly  permit  to  remain  on  any  part  of  any  such  road 
any  matter  or  thing  which  may  endanger  the  safety  of  any  pas- 
senger ;  or  shall  dig  any  pit,  or  make  any  cut  on  any  turnpike  road, 
without  sufficiently  fencing  the  same,  such  person  shall,  for  every 
such  offence,  forfeit  and  pay  a  sum  not  exceeding  5/.  over  and  above 
the  damages  occasioned  thereby  and  expenses ;  and  it  shall  be  lawful 
for  any  person  travelling  along  any  turnpike  road  to  prosecute  for 
such  sum,  damages,  and  expenses,  in  manner  herein  after  provided." 


1839. 
Duncan 

V. 
FiNDLATER* 
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1839.       turned,  by  which  the  pursuer  himself  was  injured, 
J^    ^    '     and  his  son  so  seriously  hurt  that  he  died  in  conse- 

DUVCAN  ...  . 

V.         quence  of  the  injuries  received."     The  summons  con- 
FiKOLATCK,   ^|y  jg^j  fQj.  payment  of  a  sum  of  600 1.  for  solatium  to  the 

pursuer,  on  account  of  the  death  of  the  boy,  and  for  a 
farther  sum  of  500  /.  as  a  compensation  for  the  loss  and 
injuries  which  he  alleged  he  himself  had  sustained. 
The  plea  in  law  for  the  pursuer  was  to  the  effect, 
that,  "  having  sustained  injury  in  his  person,  property 
and  feelings,  as  set  forth  in  the  revised  condescend- 
ence, from  the  wrongful  acts  of  the  trustees  upon  the 
Dundee  and  Perth  turnpike-road,  or  of  others  in  their 
employment  and  acting  by  their  authority,  the  de- 
fender, as  representing  these  parties,  is  liable  in 
damages,  as  reparation  and  solatium,  to  the  pursuer, 
conform  to  the  conclusions  of  the  libel."  The  pleas 
for  the  Appellant,  as  representing  the  trust,  were,  that 
the  pursuer  was  not  entitled  to  damages  on  account 
of  his  son's  death ;  that  the  injuries  to  the  pursuer 
himself  were  not  of  a  nature  to  give  rise  to  any  claim 
of  damage ;  and,  •*  that  at  any  rate,  the  overturn  and 
consequent  injury,  such  as  it  was,  not  having  arisen 
from  misconduct  on  the  part  of  the  trustees,  or  of  any 
person  for  whom  they  are  in  law  responsible,  or  from 
any  cause  for  which  they  are  legally  responsible,  the 
defender  is  entitled  to  absolviturj'  The  fact  that  the 
defender  was  the  treasurer  of  the  trustees  was  admitted. 
The  issue  raised  on  the  record  was  in  the  following 
terms  :  "  Whether,  on  or  about  the  23d  day  of  October 
1836,  the  pursuer  and  the  late  Henry  Findiater,  his 
son,  while  travelling  in  a  gig  along  the  said  road,  near 
the  west  half-way  house,  were  overturned  through  the 
fault  or  negligence  of  the  said  trustees,  or  others  in 
their  employment,  to  the  loss,  injury  and  damage  of 
the  pursuer  ?" 
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The  cause  came  on  for  trial  on  the  18th  of  July       1839. 
1837,  before  the  Lord  President.    Evidence  was  given     dukcIm 
on  the  part  of  the  pursuer,  from  which  it  appeared,  ^^ 

that  about  the  time  when  the  accident  happened,  a 
large  open  drain,  on  the  side  of  the  turnpike- road, 
which  had  been  constructed  by  an  adjoining  proprie- 
tor, and  was  conceived  by  the  road  trustees  to  be  very 
dangerous  to  passengers,  was  in  the  course  of  being 
filled  up  under  the  superintendence  of  the  surveyor 
of  the  trust,  and  under  general  directions  from  the 
trustees,  to  the  effect  that  the  drain  should  be  filled. 
The  stones  which  were  intended  to  be  used  in  this 
operation  were  carted  to  this  place  on  the  afternoon  of 
the  23d  of  October,  and  placed  in  the  immediate 
neighbourhood  of  the  ditch.  They  were  piled  up  upon 
the  footpath  and  upon  a  part  of  the  road.  Late  in 
tlie  evening  of  that  day,  it  appeared  that  the  pursuer 
passed  the  spot  iu  question  on  his  return  from  Dundee. 
It  happened  that  a  carter  was  in  the  middle  of  the 
road,  to  whom  the  pursuer  called  out  to  know  whether 
there  was  room  to  pass.  He  was  told  that  he  might 
pass.  The  night  was  extremely  dark — there  were  no 
lights  in  the  pursuer's  gig — the  wheels  came  in  contact 
with  the  stones,  the  gig  was  overturned,  and  thus  the 
accident  happened. 

No  evidence  whatever  was  offered  to  connect  the 
trustees  directly  with  the  cause  of  the  accident  in 
question.  It  was  not  pretended  that  they  were  in  the 
slightest  degree  accessory  to  the  placing  of  these  stones 
on  or  near  the  road.  The  trustees  had  given  a  general 
direction  that  this  drain  should  be  filled :  they  gave 
no  direction  as  to  the  particular  mode  in  which  the 
operation  should  be  carried  through.  They  entrusted 
as  in  similar  circumstances,  the  execution  of  the 
whole  details  to  their  surveyor,  and  the  operation  was 
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18S0.       carried  on  under  his  direction  by  persons  whom  he 
^^      employed. 

^'  The  learned  Judge  directed  the  jury  "  that  road 

trustees  on  a  public  road  are  liable  for  any  injury 
which  may  happen  to  passengers  in  consequence  of 
the  negligence  or  improper  conduct  of  labourers,  or 
surveyors,  or  other  persons  employed  by  the  trustees, 
or  by  the  officers  of  the  trustees,  when  engaged  in  any 
operation  performed  under  authority  of  the  trustees :" 
and  under  this  direction  the  jury  found  a  verdict  for 
the  pursuer  for  damages  to  the  amount  of  800  /.,  of 
which  600  /.  were  given  as  reparation  for  the  death 
of  the  son,   and  300  /.   for  the  injury  sustained  by 
the  pursuer  himself.     Exceptions  were  taken  to  this 
direction,   and   were  argued  in  the  usual   manner, 
and  an  interlocutor  was  pronounced,  disallowing  these 
exceptions.    Another  inlerlocutor  was  afterwards  pro- 
nounced, giving  final  judgment  and  awarding  costs  to 
the  pursuer.     The  defender  appealed  against  these 
interlocutors. 

The  Attorney -general J  and  the  Lord  Advocate^  for 
the  Appellant : — This  is  a  case  of  the  most  extraor- 
dinary kind.  The  Scotch  Judges  have  construed  a 
British  Act  of  Parliament  (ft),  the  General  Turnpike 
Act,  as  a  mere  provision  of  Scotch  law.  In  one  im- 
portant point  the  English  and  Scotch  law  differ  from 
each  other.  By  the  Englishl^w,  if  a  man's  wife  or  sou 
should  be  killed  on  the  spot,  he  could  have  no  action 
against  the  person  whose  negligence  had  caused  the 
death.  The  English  law  allows  no  solatium  in  this 
respect.  The  Scotch  law,  however,  says  more  sensibly, 
that  in  such  a  case  a  solatium  shall  be  granted  to  the 

(b)  The  1  &  2  Will.  4,  c.  43. 
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person  injured  in  his  happiness  and  circumstances  by       i830. 
the  death  of  his  wife  or  child.  In  the  present  case,  there     duwcIm 
is  no  intention  to  dispute  the  general  right  to  main-  ^' 

tain  such  an  action.  The  objection  is,  that  the  action 
has  been  brought  against  the  wrong  person.  The 
action  ought  to  have  been  brought  against  the  indivi- 
dual who  caused  the  mischief,  not  against  the  trustees, 
who  are  in  no  way  responsible  for  it.  In  this  case  the 
trustees  cannot  be  made  personally  liable,  for  that 
would  be  to  get  at  the  tolls  indirectly,  when  the 
Legislature  had  distinctly  declared  that  the  toll» 
should  not  be  liable  for  any  such  purpose.  The 
Scotch  Judges  admit  this  to  be  the  rule  of  the 
English  law ;  but  they  say  that  the  construction  of 
this  statute  is  a  rule  of  Scotch  law,  and  must  be 
governed  by  the  rules  of  the  Scotch  law.  This  is  the 
error  complained  of  by  the  Appellant.  The  statute 
in  question  is  the  1  &  2  Will.  4,  c.  43.  It  is  a  Bri^ 
tish  statute,  and  must  receive  a  liberal  construction ; 
its  provisions  must  not  be  defeated  by  the  mere 
technical  rules  of  the  Scotch  law.  No  personal  blame 
is  imputed  to  the  trustees ;  and  the  question  there- 
fore is,  whether  the  trustees,  as  a  body,  are  liable  for 
an  injury  which  was  not  caused  by  the  personal  mis- 
conduct of  any  of  them.  The  words  in  the  libel  are, 
"  the  trustees,  or  others  in  their  employ.**  The  Lord 
President's  direction  on  the  point  goes  to  throw  the 
liability  for  accidents  of  this  sort  directly  upon  the 
trust  fimd.  To  that  direction  there  was  a  bill  of 
exception ;  and  there  can  be  no  doubt,  that  neither 
in  principle  nor  in  practice  can  the  direction  be 
justified.  This  is  an  action  ex  delicto,  imputing  per- 
sonal blame  to  the  defendants;  and,  consequently, 
the  funds  of  the  trust  cannot  be  made  answerable  in 
this  action.     If  the  trustees  are  to  be  made  personally 
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1839.      responsible,  it  can  only  be  in  respect  of  personal  mis- 
^^^^     conduct,  and  personal  misconduct  is  not  even  charged 
».  against  them.     In  no  way,  therefore,  neither  in  law 

nor  in  fact,  is  this  action  rightly  adopted,  as  there 
are  no  Scotch  authorities  directly  in  point;  and  as 
the  law  is  in  this  respect  the  same  in  both  countries, 
Mnglish  cases  may  with  propriety  be  cited.  It  is 
clear  that  an  action  of  this  sort  is  not  maintainable 
under  the  circumstances  of  this  case;  Harris  v. 
Baker  (c).  Trustees  appointed  under  an  Act  of 
Parliament  are  not  liable  for  the  negligence  of  arti- 
ficers employed  under  their  authority;  Hall  v. 
Smith  (d).  The  cases  of  Baulton  v.  Crowther  (c), 
and  Humphries  v.  Mears  {f\  are  to  the  same  effect ; 
and  these  authorities  are  considered  so  completely  to 
have  settled  the  point,  that  the  attempt  to  maintain 
an  action  of  this  kind  would  now  never  be  made  in 
Westmiruter  Hall. 

Mr.  Pemberton  and  Mr.  Anderson  for  the  Re- 
spondent:— These  interlocutors  are  correct.  The 
law  in  the  two  countries  is  not  the  same ;  and 
this  being  a  Scotch  case,  must  be  decided  by  the 
rules  and  principles  of  the  Scotch  law.  The  Enjlish 
cases  cited  on  this  occasion  are  inapplicable.  There 
have  been  many  cases  in  Scotland  where  the  liabi- 
lity of  road  trustees,  or  of  other  persons  liable  to 
perform  a  public  duty,  and  yet  neglecting  it,  has 
been  fully  maintained.  The  first  of  these  cases  is  that 
of  Innes  v.  The  Magistrates  of  the  City  of  Edin- 
burgh (g).  There  a  pit  had  been  dug,  into  which  the 
pursuer  fell,  and  injured  himself;  and  the  magistrates 
were  held  liable  in  damages,  because  it  was  their  duty 

(c)  4  Maule  &  S.  37.  (/)  Man.  &  Ryl.  187. 

((f)  2  Bing.  156.  Ig)  Morr.  13189. 

(e)  4  Dowl.  &  Ryl.  195. 


FiNDLATER. 
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to  see  that  no  such  dangerous  things  existed  in  the        i839. 
public  thoroughfares.     Then  came  the  case  of  Gunn     ^'    ' 
V.  Gardener  {h)y  and  afterwards  that  of  M'Laghlan    ^     v. 
V.  The   Wigton  Road  Trustees  (i).      In  the   first  of 
these  cases  the  road  trustees  had  improperly  allowed 
some  stones  to  remain  on  the  road,  and  they  were 
held  responsible,  both  to  the  proprietors  of  a  stage- 
coach and  to  a  passenger  by  the  coach,  who  had  been 
injured.     In  the  latter  case,  the  trustees  were  equally 
held  liable,  because  a  contractor  in  their  employment 
had  culpably  omitted  to  shut  up  an  old  road»  in  con- 
sequence of  which  negligence  the  pursuer  had  been 
seriously  injured.     The  placing  of  the  stones  here 
was  an  act  done  in  the  course  of  the  management  of 
the  road,  and  that  act  having  been  done  in  such  a 
manner  as  to  cause  an  injury  to  an  individual,  the 
trustees  are  bound  to  afford  compensation.     No  ques- 
tion of  the  personal  liability  of  the  trustees  is  raised 
here.     There  is  no  imputation  of  personal  misconduct 
on  them ;  but  as  they  have  employed  persons  to  do 
the  work  which  the  statute  has  authorized  them  to 
cause  to  be  done,  they  must  be  held  responsible,  as 
employers,  for  the   misconduct  of  the  persons  they 
have  employed.     This  is  a  general  rule  of  law.     The 
master  is  liable  for  the  act  of  his  servant,  where  that 
act  is  done  in  the  ordinary  course  of  the  servant's 
employ.     That    is    precisely   the   case    here.      Mr. 
Erskine  lays  it  down  as  a  general  rule  (^),  that  "  as 
to  persons  liable  to  repair  damage,  it  is  he  who  does 
the  wrong  must  repair  it ;  and  whoever  gives  a  man- 
date or  order  for  it,  is  held  as  the  doer ;"  and  this 
principle  was  fully  recognized  in  the  cases  already 
cited.     Under  these  circumstances,  it   is  clear  that 

(A)  3  Murray's  Cases  in  the  (i)  4  Murray,  216. 

Jury  Court,  194 ;  Id.  201-211.  (Jc)  Bk.  iii.  tit.  1,  s.  15. 
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1839.        whatever  may  be  the  law  of  England  and  the  English 

^■^^    '      authorities,  they  cannot  be  permitted  to  overrule  the 

r.  principles  of  Scotch    law  and    Scotch   cases.      The 

(ivDLATEB.    g^f^^  |j^^  admits  a  demand  like  the  present;  this  is 

the  proper  form  of  proceeding  to  enforce  it ;  and  the 

direction  of  the  Judge  at  the  trial  was  right,  and  the 

interlocutors  must  be  affirmed.    But  even  the  English 

authorities  show  that  this  action  is  maintainable  in  its 

present  form ;  and  JBush  v.  Steinman  (/),  and  Matthews 

v.  TTie  JVest  Middlesex  Waterworks  Company  {m\  prove 

that  the  judgment  of  the  Court  below  has  proceeded 

on   correct    principles   of    law,    and    ouglit    to    be 

affirmed. 

The  Lord  Chancellor: — In  this  case,  my  Lords, 
there  is  supposed  to  be  somewhat  of  conflict  of  deci- 
sions in  this  country  and  in  Scotland^  upon  a  point 
raised  on  the  construction  of  an  Act  of  Parliament. 
The  earliest  case  in  Scotland  occurred  in  the  vear 

ml 

1798;  the  English  cases  go  upon  principles  esta- 
blished at  a  much  earlier  period  ;  notwithstanding 
which,  the  earlier  decisions  of  the  Courts  of  England 
have  been  objected  to  in  the  argument,  as  attempting 
to  overrule  the  decisions  of  the  Courts  of  Scotland. 
It  is  important  to  preserve  the  law  of  Scotland  where 
it  really  differs  from  that  oi England;  but  where  that 
is  not  so,  and  no  principle  of  conflicting  law  is  in- 
volved, it  is  a  reproach  to  any  system  of  law  that 
there  should  be,  in  matters  of  the  same  kind  and  on 
subjects  of  the  same  legislation,  a  difl^erent  rule  of 
construction  applied  in  one  part  of  the  kingdom  and 
in  another.  In  looking  into  the  authorities  in  this 
case,  I  have  in  vain  sought  for  a  rule  of  Scotch  law 

{/)  1  Ros.  k  Pul.  404.  (m)  3  Camp.  403. 
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peculiar  to  that  country;  and  in  the  English  law,  I        i839. 
find  that  the  principle  on  which  the  liability  of  em-     ^'^aw 
ployers  is  founded,  was  fully  recognized  in  the  time  ^^ 

of  Lord  Holt  in  Lane  v.  Cotton  (n),  and  applied  in 
Bush  V.  Steinman  (o),  where  it  was  pushed  to  its  fullest 
extent.     Indeed,  there  is  one  Scotch  case,  that  of  JLin^ 
wood  y.  Van  Hathom(p)j  which  is  much  more  re- 
strictive in  respect  to  the  liability  of  trustees  than 
some  of  the  English  cases,  and  certainly  more  so  than 
the  case  I  have  just  mentioned.     But  it  is  supposed 
that  the  regulations  of  the  law  are  not  the  same  in 
both   countries  upon  this  point.     When   trusts  are 
created,  it  is  plain  that  for  the  public  benefit  the 
Courts  should  have  a  common  principle  of  dealing 
with  them,  on  which  might  be  engrafted  such  special 
rules  as  it  seemed  advisable  to  adopt  on  account  of 
the  particular  circumstances  of  one  or  other  of  the 
two  countries.     In  England^  we  have  long  held  that 
trustees  of  a  turnpike-road  are  not  liable  in  cases  of 
this  sort ;  Baker  v.  Harris(jq),  Humphries  v.  Mears(r), 
and  Hall  v.  Smith  (s).      In  all  these  cases  it  was 
distinctly  held  that  such  trustees  are  not  answerable 
but  for  their  own  personal  default.     There  is  another 
class  of  cases  in  which  it  has  been  decided  that  trus- 
tees exceeding  the  authority  given  them  may  be  per- 
sonally  liable,  but  keeping  within  it  they  are  not 
answerable.     In  this  instance  there  is  no  pretence 
for  setting  up  personal  liability.     In  some  cases,  it  is 
true,  a  person  injured  may  be  without  a  remedy ;  but 
the  fact  that  he  may  be  so  will  not  alter  the  principle 
of  law  which  was  left  him  in  that  situation.     The  Bri- 

(n)  12  Mod.  488.  (q)  4  Maule  &  S.  26. 

(o)  1  Bos.  &  Pul.  404.  (r)  1  Man.&  Ryl.  187. 

(p)  Fac.  Coll.  11  March  1817.         (s)  2  Bing.  156. 
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1839.        tish  Plate  Gluss  Company  v.  Meredith  (^),  and  Boul- 
^     '      ton  V.  Crowther  lu).  the  former  decided  in  1792,  are 

Dt'NCAN  P  1  1  . 

V,  cases  that  may  be  referred  to,  as  showing  that  where 
iKDLAir^.  |.^yg|.ggg  Qp  (jQjnmissioners  are  appointed  under  a  pub- 
lic Act,  they  are  not  responsible  for  the  consequences 
of  an  act  done  within  the  scope  of  their  authority. 
In  both  these  cases,  if  the  plaintiff  had  obtained  a 
judgment,  it  would  have  been  against  a  public  body 
as  such,  and  it  was  not  therefore  necessary  to  consider 
the  question  of  the  personal  liability  of  the  trustees. 
In  Hall  V.  Smith  (t?),  Lord  JVynford  said,  "  If  com- 
missioners under  an  Act  of  Parliament  order  some- 
thing to  be  done  which  is  not  within  the  •scope  of 
their  authority,  or  are  themselves  guilty  of  negligence 
in  doing  that  which  they  are  empowered  to  do,  they 
render  themselves  liable  to  an  action ;  but  they  are 
not  answerable  for  such  as  they  are  obliged  to  em- 
ploy." The  true  distinction  is  here  taken,  and  the 
law  thus  laid  down  has  ever  since  been  recognized  in 
England. 

The  first  action  in  Scotland^  Innes  v.  The  Magis* 
trates  of  the  City  of  Edinburghy  occurred  in  JFe- 
hruary  1798,  and  is  reported  in  Morrison  {x).  It  is 
in  substance  this,  that  a  person  receiving  a  material 
injury  from  falling  during  the  night  into  a  temporary 
pit  in  one  of  the  lanes  of  a  burgh,  was  found  entitled 
to  damages  from  the  magistrates,  although  a  consider- 
able degree  of  precaution  had  been  used  by  those 
who  dug  the  pit  to  prevent  such  accidents.  But  that 
case  proceeded  almost  entirely  on  the  principle  that 
it  was,  by  the  Scotch  law,  the  duty  of  the  magistrates 

(0  4  Term  Rep.  794.  (r)  2  Ring.  156. 

(«)  2  Barn.  &  Cr.  703 ;  4  Dowl.         (x)  Morr.  1 3 1 8g. 
&  R>1.  145. 
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to  see  that,  in  every  operation  carried  on  within  the  1839. 
burgh,  sufficient  precautions  were  taken  for  the  safety  j^^j^^kv 
of  the  passengers:  and  on  that  ground  the  judg-  ^  v. 
ment  expressly  proceeded.  At  that  time,  therefore, 
the  rule  now  considered  part  of  the  law  of  Scotland 
could  not  have  been  established.  Then  come  the 
JVaddell  cases  (y).  Wliether  the  finding  in  those  cases 
against  the  trustees  was  right  or  wrong,  is  a  matter 
that  cannot  affect  the  present,  for  it  was  there  ex- 
pressly found  that  there  had  been  culpable  negli- 
gence on  the  part  of  the  defendants  in  removing  the 
stones.  Then  comes  the  case  of  M^Laghlan  v.  The 
Road  Trustees  of  Wigton  (z),  which  occurred  in 
1820,  and  is  supposed  to  overrule  in  Scotland  the 
principle  to  be  drawn  from  the  English  cases.  But 
that  was  what  we  should  call  here  a  Nisi  Prius 
case,  and  was  not  affirmed  by  the  Judges  in  the 
Court  above :  it  cannot  therefore  possess  more  than  a 
secondary  degree  of  authority.  Miller  v.  The  Road 
Tntstees  of  Calder  (a),  in  1827,  was  another  case  of 
the  same  sort,  and  was  also  not  taken  before  the  full 
Court  of  Session ;  and  Aitken  v.  Peebleshire  Trustees^ 
in  1836,  is  subject  to  the  same  observation.  Besides, 
in  the  last  two  cases  the  liability  of  the  trustees  was 
assumed,  and  consequently  neither  of  them  can  be  an 
authority  in  the  present  argument.  Mitchell  v.  The 
Police  of  Edinburgh  (6),  and  other  cases  of  a  similar 
sort,  are  likewise  inapplicable,  as  they  all  depended 
on  the  particular  circumstances  of  the  cases,  or  the 
particular  words  of  a  statute.  Such  is  the  state  of 
opinion  to  be  collected  from  the  cases  among  the 
Scotch  lawyers.  The  Judges  in  Scotland  say  that  the 
law  is  established  there,  and  that  the  practice  is  in 

(y)  2  Murray,  201-21 1.  (a)  4  Murray,  5^3. 

\z)  4  Murray,  2it).  (b)  11  Shaw  &  Dunl.  287. 
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1839.       conformity  with  the  decision  in  this  case  ;  but  when 
^^J^^ji      we  come  to  examine  the  authorities,  this  does  not 
V.  appear  to  be  the  case.   If  the  decisions  had  been  such 

as  are  supposed,  and  had  proceeded  on  an  erroneous 
view  of  the  law,  it  would  be  the  duty  of  this  House  to 
correct  the  error;  but  fortunately  there  is  no  such 
difficulty  to  overcome. 

Independently  of  the  authorities,  let  us  first  in- 
quire what  are  the  merits  of  the  case  on  the 
statute  under  which  these  trustees  act.  It  has  been 
said  that  that  question  has  not  been  properly  raised 
by  the  terms  of  the  issue.  But  the  question  sub- 
mitted to  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover  for  the  loss,  injury,  and  damage, 
&c.  The  word  "injury"  seems  to  me  sufficiently  to 
raise  the  point ;  and  in  a  similar  case  occurring  in 
Chancery,  I  remember  that  Lord  JEldan  directed  an 
issue  in  nearly  the  same  terms.  Under  this  issue  the 
jury  would  not  have  to  find  a  verdict  without  being 
of  opinion  that  the  plaintiff  was  entitled  to  redress, 
and  so  the  Judge  must  have  considered  it.  The 
learned  Judge  said,  "  the  road  trustees,  in  forming  a 
road,  are  liable  for  any  injury  which  may  happen  to 
passengers  in  consequence  of  the  n^ligence  or  im- 
proper conduct  of  labourers  or  surveyors,  or  other 
persons  employed  by  the  trustees,  or  by  the  officers 
of  the  trustees,  when  engaged  in  any  operation  per- 
formed under  the  authority  of  the  trustees."  If  the 
law  thus  laid  down  to  the  jury  is  wrong,  the  verdict 
which  has  been  given  in  consequence  of  it  cannot  be 
permitted  to  stand.  The  law  is  stated  to  be  that  the 
road  fund  is  liable  for  the  misconduct  of  any  person 
employed  by  the  road  trustees.  This  direction  assumes 
that  the  act  done  was  an  act  not  within  the  provi- 
^  sions  of  the  statute,  that  it  was  not  done  in  consc- 
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quence  of  those  provisions ;  for  otherwise  the  direction        1839. 
would  be  in  that  respect  improper,  since  whatever  is      dukcau 
done  under  the  authority  of  the  statute  gives  no  right  «'• 

P  .  Ti»       1  11  111  FlNDLATBR, 

ot  action.  It  that  was  not  so,  the  result  would  be 
that  all  the  damages,  though  not  arising  from  any  act 
done  by  the  immediate  authority  of  the  road  trustees, 
would  be  liable  to  be  compensated  out  of  the  trust 
fund ;  a  proposition  which  certainly  cannot  be  sup- 
ported by  the  law  which  regulates  the  liability  of 
master  and  servant.  Reference  has  then  been  made 
to  the  10th  section  of  the  General  Turnpike  Act, 
which  authorizes  the  trustees  to  appoint  surveyors 
and  other  officers,  with  reasonable  salaries,  as  show- 
ing that  the  persons  employed  on  the  works  must  be 
considered  as  their  servants ;  and  therefore  as  persons 
for  whose  conduct  they  are  answerable.  But  I  think 
that  argument  cannot  be  supported ;  and  at  the 
utmost  it  is  but  an  inferential  argument  adduced  to 
support  a  proposition  directly  contrary  to  the  plainest 
words  of  the  statute,  by  which  it  is  ordained  that  the 
funds  thereby  raised  shall  be  applied  to  the  purposes 
therein  set  forth,  "  and  to  no  other  purposes  whatso- 
ever." It  is  impossible  to  suppose  that  the  framers 
of  this  statute  contemplated  that  any  part  of  this  fund 
would  be  appropriated  for  the  purpose  of  affording 
compensation  for  any  act  of  the  persons  who  might 
be  employed  under  the  authority  of  the  trustees.  If 
the  thing  done  is  within  the  statute,  it  is  clear  that 
no  compensation  can  be  afforded  for  any  damage 
sustained  thereby,  except  so  far  as  the  statute  itself 
has  provided  it ;  and  this  is  clear  on  the  legal  pre* 
sumption  that  the  act  creating  the  damage  being 
within  the  statute  must  be  a  lawful  act.  On  the  other 
hand,  if  the  thing  done  is  not  within  the  statute, 
either  from  the  party  doing  it  having  exceeded  the 
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powers  conferred  on  him  by  the  statute,  or  from  t 
manner  in  which  he  has  thought  fit  to  perform  t 
work,  why  should  the  public  fund  be  liable  to  ma 
good  his  private  error  or  misconduct?  Cases  m; 
possibly  be  supposed  in  which  the  funds  raised  by 
statute  would  be  liable  for  acts  done  strictly  in  pu 
suance  of  the  directions  of  that  statute,  but  none  : 
which  such  funds  would  be  liable  for  acts  done  wit! 
out  the  authority  of  the  statute.  Finding,  therefor 
the  rule  of  law  clearly  established  in  ETigiand,  an 
nothing  in  the  Scotch  taw  contrary  to  that  rule ;  an 
finding,  too,  that  the  earliest  cases  in  the  Scott 
Courts,  supposed  to  be  really  conflicting  with  tli 
English  authorities,  go  no  further  back  dian  182( 
I  do  not  hesitate  to  say  that  the  practice  supposed  t 
be  established  by  them  in  the  Courts  of  Scotland  i 
decidedly  erroneous ;  and  I  therefore  propose  to  you 
Lordships  to  reverse  all  the  interlocutors,  but  viUion 
costs. 

Lord  Brougham : — I  entirely  agree  with  the  viei 
taken  of  this  case  by  my  noble  and  learned  frieoc 
The  question  is  one  not  of  ordinary  importance,  whe 
ther  it  respects  the  state  of  the  law,  or  the  rights  am 
duties  of  trustees,  of  men  who  have  sometimes  to  at 
under  very  difficult  circumstances. 

I  entirely  agree  with  the  doctrine  that,  as  this  is 
Scotch  law  question  referring  to  the  powers  of  Seotc 
trustees,  and  to  be  decided  in  a  Scotch  Court,  am 
coming  here  by  way  of  appeal,  your  Lordships  muj 
look  at  it  as  if  you  were  Judges  sitting  in  a  Seotc. 
Court ;  and  that  the  principles  of  the  Scotch  law,  whe 
ther  derived  from  text  books  or  from  the  decisions  o 
the  Judges  there,  must  be  referred  to  as  your  guide 
in  coming  to  a  conclusion  on  this  case.  But  thougl 
that  would  show  that,  if  there  be  a  principle  of  th 
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Scotch  law  to  support  the  present  decision,  and  that       183Q. 
if  all  the  authorities  hitherto  have  laid  down  one  rule,      duncan 
that  rule   must  in  this  case  be  followed  in  prefer-          v. 

FiNDLATER 

ence  or  even  in  opposition  to  the  rule  which  would 
have  prevailed  had  any  man  in  England  brought 
the  question  before  our  Courts,  yet  I  hold  it  to  be 
clear,  nothing  more  so,  that  if,  on  the  contrary,  the 
Scotch  law  is  silent,  if  there  is  not  any  case  nor  any 
authority  of  any  text- writer  at  variance  with  the  prin- 
ciple on  which  the  matter  would  be  decided  in  the 
English  law,  we  are  bound  in  such  a  case  as  this, 
when  we  are  construing  a  British  Act  of  Parliament, 
where  there  is  no  decision  against  us,  to  yield  to  the 
doctrine  which  would  regulate  us  in  our  own  Courts,  in 
order  to  avoid  the  inconvenience  of  different  rules  of 
law  existing  in  two  countries  having  the  most  constant 
intercourse  and  living  under  the  same  Government, 
and  subject,  so  far  as  the  highest  Court  of  Appeal  is 
concerned,  to  the  decision  of  the  same  supreme  tribunal. 
There  may  be  decisions  or  there  may  be  principles 
opposed  to  our  taking  such  a  course.  That  there  was 
no  such  decision  previous  to  1820  is  admitted,  that 
all  the  cases  which  have  been  decided  have  been 
upon  the  terms  of  particular  turnpike  trusts  is  not 
denied ;  that  therefore  no  general  rule  has  been  laid 
down  by  the  Scotch  Courts  may  be  taken  as  ad- 
mitted, but  it  may  be  that  some  case  has  been 
decided  extending  the  liability  of  persons  for  the 
acts  of  their  agents  beyond  the  limit  assigned  to  it 
by  the  law  of  England.  But  such  is  not  the  fact ; 
on  the  contrary,  it  is  found  that  the  liability  of  the 
principal  is  more  restricted  there  than  here.  Such 
a  case  as  that  of  Bush  v.  Sldnman,  which  was  satis- 
factorily decided  here,  if  it  had  happened  in  Scotland, 
would  not  have  been  so  decided  there,  for  the  reason 
I  have  just  mentioned.     The  rule  of  liability,  and  its 
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reason,  I  take  to  be  this :  I  am  liable  for  what  is  doi 
for  me  and  under  my  orders  by  the  man  I  employ,  (i 
I  may  turn  faim  off  from  that  employ  when  I  pleast 
and  the  reason  that  I  am  liable  is  this,  that  by  en 
ploying  hiim  I  set  the  whole  thing  in  motion  (c) ;  an 
what  he  does,  being  done  for  my  benefit  and  und< 
my  direction,  I  am  responsible  for  the  consequenci 
of  doing  it. 

In  the  present  case,  I  am  of  opinion  that  tli 
Scotch  law  does  not  in  any  manner,  by  way  of  prat 
tice,  doctrine,  or  general  principle,  allow  this  fuQi 
to  remain  liable.  So  that  I  hold  it  to  be  my  duty,  sil 
ting  here,  to  set  right  the  course  which  the  Courts  i 
Scotland  have  taken.  That  will  be  done  by  reversin: 
the  interlocutors  in  this  case.  This  case  will  not  tfaei 
be  inconsistent  with  any  decision,  but  will  be  con 
sistent  with  the  general  principles  of  the  Scotch  law 
and  not  only  so,  but  consistent  at  the  same  time  wit 
the  settled  law  of  England.  All  the  interlocutors  mut 
be  reversed.  The  costs  of  the  appeal  must  of  couis 
be  given,  but  I  do  not  think  that  the  Respcndei 
ought  to  be  iftddlcd  with  the  costs  of  the  Court  below 

Interlocutors  reversed. 

(c)  The  Court  of  Queen's  Bench,  in  Wanttall  v.  Pooltn/,  Mie 
Term  184.1,  acted  upon  this  principle  in  a  very  decided  maniK 
A  comt'actor  was  absent  Trom  hie  ehop,  and  during  his  abiem 
his  sister  managed  the  business.  She  wanted  to  send  out  snn 
corn  to  a  customer,  and  for  this  purpose  she  employed  a  pent 
who  occasionaily  worked  for  her  brother,  end  who  at  the  time 
such  employment  was  in  a  state  of  inebriety.  This  man  (contrai 
to  tbe  practice  of  the  cornractor's  shop)  took  out  the  com  on 
small  warehouse  truck,  which  he  negligently  left  in  the  road,  where! 
a  person  driving  along  in  a  chaise  was  injured.  The  cornfact 
was  held  liable  man  action  at  the  suit  of  this  person,  on  thegroui 
that  the  employment  of  a  tipsy  man  was  an  act  of  negligence,  ai 
that  by  such  employment  he  set  the  whole  thing  in  motion,  ai 
must  therefore  be  answerable  fur  the  coniequenccsr— MS. 
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APPEAL  1838: 

Feb.  15.  19, 

20.  26,  and  27. 

March  1. 


1839  : 
June  3. 


FROM   THE   COURT   Ot   SESSION. 

Mrs.  Maria  Campbell  Stewart      -    -  Appellant. 

Ferdinand  Stewart  Campbell  Stew-1  t»  7    ^ 

ART,  and  Others jSespondent,. 

The  widow,  brother,  and  sister  of  an  American  who  died  in        Family 
Italtfj  leaving  considerable  personal  estate  in  the  hands  of  j'^^^iflw! 
trustees  in  Scotland,  agreed,  by  advice  of  their  law  agent,     Client  and 
to  compromise  their  respective  claims  to  the  succession  by       ^i^' 
taking  equal  shares.    The  widow,  after  receiving  her  share, 
brought  an  action  in  Scotland  to  rescind  the  agreement, 
on  the  ground  of  having  thereby  sustained  injury  through 
ignorance  of  her  legal  rights  and  the  erroneous  advice  of 
the  law  agent.    There  was  no  allegation  of  fraud  against 
him  or  against  the  parties  to  the  agreement : — 

Held  that,  although  the  fair  inference  from  the  evidence 
was  that  she  was  ignorant  of  her  legal  rights,  and  would 
not  have  entered  into  the  agreement  had  she  known  them, 
yet,  as  the  extent  of  her  ignorance  and  of  the  injury  sus- 
tained was  doubtful,  and  there  was  no  proof  of  fraud  or 
improper  conduct  on  the  part  of  the  agent,  she  was  bound 
by  his  acts  and  affected  by  the  knowledge  which  he  was 
presumed  to  have  of  her  rights,  and  was  therefore  not 
entitled  to  disturb  the  arrangement. 


This  was  an  appeal  against  interlocutors  pronounced 
in  an  action  brought  by  the  Appellant  to  reduce  an 
agreement  into  which  she  had  entered  with  the  above- 
named  Respondent  and  another  person,  who  was  not 
a  party  to  the  action. 
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The  succession  to  the  estate  o^Ascogf  in  the  county 
of  Bute,  and  to  other  estates  in  the  counties  of  Argyle 
and  Peebles,  in  Scotland,  was  opened,  on  the  death  of 
Archibald  M^ Arthur  Stewart,  in  1816,  to  Frederick 
Campbell  Stewart,  the  Appellant's  late  husband,  as 
heir  male  of  tailzie  and  provision  under  two  deeds  of 
entail,  one  executed  in  1763  by  John  Murray,  or 
Stewart,  the  other  in  1783  by  the  said  A.  M^ Arthur 
Stewart.     Both  deeds  contained  prohibitions  against 
selling  the  entailed  estates,  but  no  corresponding  irri- 
tant and  resolutive  clauses  in  case  of  contravention  of 
the  prohibitions.  Frederick  C.  Stewart  was  a  barrister 
in  the  city  of  Westmoreland  and  state  of  Virginia  in 
America,  of  which  he  was  a  native,  having  been  bom 
there  in  1787.     The  Respondent,  his  brother,  was 
bom  in  the  same  state,  and  was  professor  in  a  college 
there.     John  Campbell,  their  father's  younger  brother, 
was  a  barrister  in  the  same  city  and  state,  but  be  was 
bom  in  Scotland.     On  his  suggesting  a  doubt,  when 
the  account  of  Mr.  M^ Arthur  Stewart's  death  reached 
them,  whether  he  or  his  elder  nephew  Frederick  was 
entitled  to  succeed  to  the  entailed  estates,  they  entered 
into  an  agreement,  to  whicli  the  Respondent  was  a 
party,  and  by  which,  after  reciting  that  it  was  uncer- 
tain on  whom  devolved  the  title  to  the  succession,  and 
that  they  were  anxious,  without  regard  to  the  strict 
right  of  either,  to  divide  the  estates  in  the  most  equi- 
table manner  among  them,  the  three  mutually  bouDil 
themselves,  their  heirs,  &c.,  that  whilst  any  of  them 
should  be  in  possession  of  the  entailed  estates,  he 
should  pay  to  each  of  the  other  two,  their  heirs,  &c., 
one-fourth  part  of  the  free  yearly  rents  or  income 
thereof;  and  that  if  any  of  the  three,  having  attained 
such  possession,  should  die,  having  a  widow,  and  she 
should  take  dower,  his  heirs  should  make  up  to  tlie 
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other  two  their  full  proportion  of  the  benefits  granted 
them  by  the  agreement. 

Frederick  C.  Stewart  came  to  Scotland  in  1816, 
took  up  the  succession  to  the  entailed  estates,  and 
after  travelling  through  England^  France^  and  other 
states  of  Europe^  without  acquiring  a  fixed  residence 
in  any,  returned  to  America  in  1819.  No  payments 
were  ever  made  in  fulfilment  of  the  agreement.  In 
1820  he  came  again  to  Scotland^  thence  proceeded  to 
London  and  Paris,  and  for  several  years  travelled 
about  for  the  benefit  of  his  health,  accompanied  by 
his  wife,  the  Appellant,  who  was  an  American,  and 
two  daughters,  one  by  the  Appellant,  and  born  in 
France,  the  other  by  a  former  wife.  He  carried  on  in 
the  meantime  a  constant  correspondence  with  Messrs. 
Gibson-Craigs  <§'  Co.,  his  solicitors  and  agents  in 
Scotland,  more  particularly  with  Mr.  Wardlaw  of  that 
firm,  respecting  the  entailed  estates.  Having  no  son 
to  succeed  him,  (the  destination  being  to  heirs  male,) 
and  being  desirous,  in  order  to  make  provision  for 
his  daughters,  to  take  advantage  of  the  omission  of 
irritant  clauses  in  the  deeds  of  entail  applicable  to  an 
infraction  of  the  prohibitions  to  sell,  he  instructed  his 
said  agents  to  sell  the  estates,  and  also  to  bring  an 
action  of  declarator  in  the  Court  of  Session  against 
the  heirs  substitute  of  entail,  to  ascertain  and  establish 
his  power  to  sell.  The  Court  of  Session  held  in  that 
action  that  the  heir  in  possession  had  power  to  sell, 
and  the  sales  would  be  eflectual  to  the  purchasers, 
but  that  the  proceeds  should  be  vested  in  the  purchase 
of  otlier  estates,  to  be  settled  on  the  same  series  of 
heirs  as  those  specified  in  the  entails  (a).     From  that 


r. 

Stewart 

and  others. 


(a)  4  Shaw  &  D.  418. 
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decision  Mr.  Frederick  Stewart  appealed  to  the  He 
of  Lords. 

While  the  appeal  vras  pending,  a  case  was  deci< 
in  the  Court  of  King's  Bench,  in  Mngiand,  to 
effect  that  persons  bom  in  the  United  States 
America,  after  the  recognition  of  their  independe 
by  the  Crown  of  Great  Britain,  were  aliens,  incapa 
of  inheriting  lands  in  England  (h).  Mr.  C  Stetoi 
alarmed  at  the  application  of  that  decision  to  his  o 
situation,  and  fearing  that  his  uncle  would  avail  hi 
self  of  the  law  so  laid  down,  instructed  Gibson-Cra 
^  Co.  to  apply  for  an  Act  of  Naturalization  for  hi 
and  for  that  purpose  he  came  to  London  in  June  18; 
One  of  the  entailed  estates  had  been  previously  sold 
26,000/.,  and  that  sum  was  put  out  to  interest  pen 
ing  the  appeal.  The  result  of  the  application  for  t 
Act,  as  well  as  the  appeal  to  the  House  of  Lords,  beii 
yet  uncertain,  Mr.  C.  Stewart,  with  a  view  to  eith 
event,  executed  in  London  a  bend  of  provision 
favour  of  the  Appellant,  under  the  then  recent  A 
5  Geo.  4,  c.  87 ;  and  he  thereby  granted  to  her  for  hi 
life,  in  case  she  should  survire  him,  an  annnity  i 
800  f.,  being  one-third  part  of  the  free  yearly  ren 
of  the  entailed  estates,  or  of  the  interest  of  the  pria 
of  them,  if  his  power  to  sell  without  re-investio 
should  be  held  valid  ;  and  he  declared  that  the  sam 
should  be  accepted  by  her  in  full  satisfaction  of  al 
life-rent  provision,  terce  of  lands,  half  or  third  c 
moveables,  and  everything  else,  which  she,  her  hein 
&c.,  could  claim  of  him,  his  heirs,  ficc.,  in  case  sh 
survived  him. 

The  Naturalization  Act  was  passed  in  May  1826 
Mr.  C.  Stewart  went  to  Edinburgh ;  and  after  con 

(i)  Doe  (Irak  Thomat  v.  Acilam,  a  Bam.  &  C.  779. 
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sultation  there  with  his  agents,  he  ratified  the  bond 
of  provision  for  his  wife,  and  also  bonds  of  provision 
which  he  had  executed  in  1824  in  favour  of  his  chil- 
dren, under  and  to  the  extent  of  his  power  by  the  said 
Act  of  5  Geo.  4.  He  also  executed  in  Edinburgh,  on 
the  2d  of  September  1826,  a  trust  disposition  and  settle- 
ment of  all  his  means  and  estates,  heritable  and  move- 
able, in  Great  Britain,  then  belonging  or  which 
should  belong  to  him  at  the  time  of  his  death,  in 
favour  of  James  Gibson-Craig^  David  Wardlaw,  and 
James  Thomson  Gibson-Craig,  esquires  (all  of  the  firm 
of  Gibson-Craigs  ^  Co.),  and  the  survivor  of  them ; 
and  he  thereby  directed  them,  his  trustees,  to  pay  the 
Appellant  for  her  life,  if  she  should  survive  him,  one- 
third  of  the  free  annual  income  of  the  trust  estate, 
under  a  declaration  that  the  sum  provided  by  the 
bond  of  provision  in  her  favour  should,  so  far  as 
made  good  to  her,  be  reckoned  as  part  of  the  said 
third  ;  and  if  the  yearly  sum  received  by  her  in  virtue 
of  the  bond  should  be  equal  to  or  exceed  the  third  of 
the  free  annual  income  of  his  property  (exclusive  of 
the  entailed  estates  of  which  he  might  die  in  posses- 
sion), she  should  have  no  claim  on  the  property  con- 
veyed by  this  disposition  to  his  trustees :  they  were 
to  divide  the  residue  of  the  trust  estate  equally  among 
the  children  of  his  first  and  second  marriages,  or  of 
any  marriage  he  might  thereafter  enter  into,  who 
should  not  succeed  to  the  entailed  estates,  the  share 
of  each  to  be  payable  at  his  or  her  attaining  majority 
or  being  married  ;  and  he  appointed  his  said  trustees 
liis  executors,  and  tutors  and  curators  of  his  children 
during  their  minority.  This  deed  contained  the  usual 
reservation  of  the  maker's  life-rent,  power  to  revoke 
and  alter,  &c.,  and  a  clause  dispensing  with  delivery. 
He  returned  to  France  soon  after  its  execution  ;  and 
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1839.  having  travelled  over  Framx  and  Italy,  he  d 
^^^^^j  Nixxy  inltaly,  the  20th  May  1827,  leaving  with  j 
"■  laat  a  will,  which  was  partly  as  follows  : — **  I,  ^ 

niui  otti«ts.  rick  Campbell,  of  the  city  of  Westmoreland  and 
of  Virginia,  otherwise  Frederick  Campbell  Stew 
Aacog,  in  Scotland,  do  hereby  make  my  last  wil 
testament,  viz. ;  1.  I  give  to  my  wife  all  my  pe 
estate,  except  my  negroes,  and  except  as  is  h 
after  mentioned.  2.  I  give  my  place,  called  1 
Pomona  (in  Virginia),  to  my  wife  for  her  life 
after  her  death  to  my  daughter  Mary  (the  dav 
by  his  first  wife),  with  power  nevertheless  to  mj 
to  sell  the  same,  or  any  part  thereof,  if  she  shall 
fit,  provided  the  value  thereof  thus  sold  be  secui 
my  said  daughter,  afler  my  wife's  death.  3.  I  h 
give  to  all  my  negroes  their  freedom,  and  charg 
above  estate  with  a  sum  sufficient  to  pay  the  pr 
a  passage  by  water  to  some  part  of  the  United  S 
where  they  can  retain  their  ireedom,  &c.  4.  I 
to  my  nephew.  Dr.  W.  Tennent,  my  Manton  gui 
case,  &c.  6.  I  desire  that  there  may  be  no  sale  c 
personal  effects  otherwise  than  as  my  wife  shall  i 
fit,  and  that  there  be  no  inventory  nor  appraise 
thereof." 

*'  Written  wholly  with  my  own  hand,  and  si 
by  me  this  16th  day  of  March  1827.  F.  Cam 
Stewart." 

On  the  a7th  of  the  same  month  of  March  he  i 
a  letter  to  Mr.  Wardlaw,  in  which,  after  refei 
to  the  power  reserved  to  him  in  the  trust  disposi 
he  proceeded  thus:  "and  being  anxious  to  i 
some  provision  for  my  brother,  in  case  it  shoul 
ultimately  decided  that  I  have  a  right  to  dispo; 
the  money  for  which  1  may  sell  any  or  all  of 
entailed  estates  in  Scotland,  I  beg  the  favour  of 
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to  prepare  for  me  such  a  paper  as  will  convey  by  way        i839. 
of  gift  or  legacy  to  him,  in  case  he  shall  survive  me,      stewart 
the  sum  of  2,250  /.  out  of  the  estate  which  has  been      ^    ^- 

St  f  W  A  RT 

already  sold,  and,  in  the  event  of  either  or  both  the  and  others, 
other  estates  being  sold,  a  sum  bearing  the  same  pro- 
portion to  the  amount  for  which  they  are  sold  as  the 
above  grant  does  to  the  estate  already  sold.  These 
bequests,  however,  are  given  on  the  condition  that 
my  brother  shall  not  succeed  to  any  part  of  the  Ascog 
estate.  In  like  manner  I  wish  provision  made  for 
my  only  sister,  Mrs.  Anna  S.  Tennent,  of  Virginia^  of 
600  /.  out  of  the  estate  already  sold,  and  of  a  sum 
bearing  the  same  proportion  to  the  amount  for  which 
either  of  the  others  may  be  sold,  out  of  the  amount 
for  which  they  may  sell,  as  500  /.  do  to  the  estate  of 
JVhitebarony  (the  estate  that  was  sold) ;  and  this  also 
on  the  condition  that  I  be  found  by  law  entitled  to 
dispose  of  the  estates.  Perhaps  this  may  be  best  done 
by  a  paper  in  the  testamentary  form,  as  I  wish  it  to 
lie  by  me  with  the  other  deed."  Mr.  IFardlaw,  in 
his  answer,  inclosed  two  bonds  for  the  brother  and 
sister,  to  the  effect  desired,  and  they  were  both  signed 
by  Mr.  C.  Stewart  on  the  7th  -May,  and  transmitted 
to  Mr.  irardlaWy  in  a  letter  written  by  Miss  Smithy 
the  Appellant's  sister,  Mr.  C.  Stewart  being  then  too 
ill  to  write.  After  his  death  a  paper  writing  was 
found  in  his  repositories,  intitled  "Information  and 
advice  intended  for  Mrs.  Maria  Campbell  Stewart^  in 
case  she  be  called  by  my  death  to  act  in  my  affairs ;" 
from  which  the  following  are  extracts :  "  My  will 
must  be  sent  to  Westmoreland  county,  Virginia^  in 
order  to  be  recorded ;  and  as  it  is  wholly  in  my  own 
handwriting,  it  does  not  require  any  witness  to  it  by 
the  law  of  that  state.  There  is  no  time  limited  for 
its  being  sent  and  recorded ;  only  the  sooner  it  can 

VOL.  vi.  3  o 
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be  done  with  safety  the  better:  it  would  be  quite 
time  enough  to  take  it  yourself,  writing  to  say  that 
there  is  one.  I  beg  particularly  you  will  have  my 
intentions  in  regard  to  my  negroes  being  entirely  and 
securely  emancipated  carried  into  effect." 

"  In  Scotland  all  my  business  is  regularly  managed, 
and  will  be  easy   to   understand.     If  the    entailed 
estates  cannot  be  sold  without  the  money  being  again 
reinvested  in  a  new  entail,  then  by  the  settlements 
I  have  made  under  Lord  Aberdeen  s  Act  (5  Geo.  4, 
c.  87),  you  will  have  about  800  /.  a  year  for  life,  and 
the  children  one  clear  year's  income  apiece,  or  about 
2,400  /.  sterling.     Should  the  House  of  Lords,  how- 
ever, decide  that  there  need  be  no  reinvestment,  you 
and  the  children  will  have  the  Whiteharony  estate, 
which  is  sold,  and  the  amount  of  any  other,  in  case 
any  more  should  be  disposed  of  before   my  death, 
subject   to  the  legacies   to   my  brother   and    sister. 
The  deed  of  trust  of  settlement  to  Messrs.  Gibson- 
Craigs  and  Wardlaw,  giving  them   all  the  property 
I  have  in  Scotland^  to  be  disposed  of  by  them  as  my 
trustees,  in   the   manner  directed,  is   in    my  trunk. 
Take   a   copy,   and    send    the   deed    itself    to   Mr. 
Wardlaw.'' 

"  In  regard  to  the  legacy  to  my  brother,  I  wish  to 
make  some  explanation.  I  always  considered  the 
contract  entered  into  by  me  for  dividing  my  estate 
between  him  and  my  uncle  with  myself,  as  entirely 
at  an  end  from  the  time  my  uncle  gave  it  up ; 
because,  as  my  uncle  dictated  the  paper  and  the 
terms,  and  made  it  a  condition  that  my  brother 
should  be  included,  I  had  no  objection  to  make,  but 
I  was  not  master  to  negotiate.  Notwithstanding,  as 
this  gave  my  brother  an  expectation  of  receiving 
a  part  of  my  fortune,  if  during  my  lifetime  I  could 
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ever  have  had  my  affairs  settled,  I  should  have  made 
him  a  present  of  such  a  sum  as  would  have  been  a 
competent  fortune  for  him,  not  pretending  to  execute 
literally  the  contract,  which,  made  in  entire  ignorance 
of  all  the  laws  of  Scotland^  was  inexecutable." 

On  the  2d  oi  June  1827,  Mr.  Wardlaw^  in  reply  to 
a  letter  received  that  day  from  Appellant's  sister, 
announcing  Mr.  C.  Stewart's  death,  wrote  to  the 
Appellant,  stating  that  on  consultation  with  his 
partners,  they  all  joined  in  opinion  that  it  was  highly 
expedient  that  one  of  them  should  immediately  repair 
to  Nice  to  assist  the  Appellant,  and  to  take  charge  of 
Mr.  C.  Stewards  settlements  ;  accordingly,  Mr.  Gib- 
son-Craigy  jun.  would  set  out  without  delay,  and  they 
all  expected  she  would  take  the  opportunity  of  his 
escort  to  come  to  Scotland^  for  the  benefit  of  consulta- 
tion as  to  the  critical  state  of  the  family  affairs.  On 
the  3d  of  June,  in  answer  to  another  letter  from  Miss 
Smithy  inquiring,  for  the  information  of  the  Appellant, 
^*  what  was  the  situation  of  her  affairs,  and  what  she 
had  to  depend  on  for  herself  and  family,'*  Mr. 
IVardlaw  wrote,  "  if  the  sales  of  the  estates  should 
be  sustained,  and  the  prices  found  to  be  at  the  dis- 
posal of  Mr.  C.  Stewart's  will,  she  should  be  entitled 
under  it  to  one-third  of  the  annual  produce  of  upwards 
of  60,000  /.,  which  would  be  about  800  /.  a  year ;  and,  in 
addition,  to  one-third  of  the  rent  of  the  unsold  lands, 
about  100  2.  a  year.  On  the  other  hand,  if  it  should 
be  found  that  Mr.  C.  Stewart  was  not  entitled  to 
appropriate  the  money,  her  income  would  be  some- 
what less,  perhaps  from  600 2.  to  800/.  a  year;  and 
the  young  ladies  in  the  first  event  would  have 
27,000  /.  each,  while,  in  the  last,  they  would  only 
have  2,000  /.  each,  or  thereby."  In  answer  to  a  third 
letter  from  Miss  Smithy  inclosing  Mr.  C.  Stewart's 
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1839.       trust  disposition  (supra^  p.  915),  and  asking  Mr,  Ward- 

^^^^     law's  advice  whether  the  Appellant  should  continue 

V.         for  some  time  in  Europe,  or  return  immediately  to 

aud  others.    America^  he  wrote  expressing  his  clear  opinion  that 

she  should  not  think  of  going   to  America  for  the 

present,  but  should  come  to  Scotland ;  adding,  that  he 

had  written  to  America^  to  Professor  Campbell  (the 

Respondent),  recommending  his  coming  to  Britain. 

The  Appellant,  in  compliance  with  this  advice,  set 
out  for  Scotland^  but  was  not  able  to  proceed  further 
than  Paris,  from  which  she  sent  a  commission  to 
Messrs.  Gibson- Craigs  ^  Co.,  dated   2d  of  August 

1827,  appointing  them  her  factors  and  attomies,  to 
uplift  and  discharge  all  debts  and  sums  of  money  due 
to  her,  and  to  compound  and  transact  any  doubtful 
debts  or  claims,  and  in  general  with  power  to  do 
every  thing  in  relation  to  her  affairs  in  Gfreat  Britain. 
In  consequence  of  continued  bad  health,  she  did  not 
come  to  Scotland,  but  kept  up  a  correspondence  with 
Mr.  IVardlaw — by  her  sister  and  step-daughter  when 
not  able  herself— respecting  the  state  of  her  affairs. 
In  one  of  his  letters  to  her  he  said  he  had  been  in  cor- 
respondence with  Professor  Campbell,  and  his  uncle, 
Mr.  John  Campbell,  and  took  the  opinion  of  counsel 
for  them ;  that  the  result  of  their  claim  was  uncer- 
tain, but  there  was  no  chance  of  their  anno3'ing  her 
in  any  way.     In  another  letter,  dated  12th  January 

1828,  he  wrote  to  her  that  he  had  that  morning 
received  a  letter  from  the  Respondent,  announcing 
the  decease  of  Mr.  John  Campbell ;  and  that,  conse- 
quently, the  Respondent  would  be  allowed  to  take  quiet 
possession  of  the  unsold  lands,  and  he  (JVardlaw)  was 
instructed  to  make  up  his  papers  for  that  purpose. 

Mr.  Wardlaw  had  put  himself  in  communication 
with  the  Respondent  from  the  day  he  received  intelli- 
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gence  of  Mr.  C.  Stewart^  death.  In  a  letter  written 
by  him  the  3d  oi  June  1827,  after  informing  the  Re' 
spondent  of  that  event,  he  proceeded,  "  As  it  is  neces- 
sary immediately  to  attend  to  your  interests  as  heir 
of  entail  of  the  estate  of  Ascog,  1  beg  to  inclose  a 
power  of  attorney  by  you  to  my  partners  and  myself, 
which  you  will  please  to  execute  according  to  the 
printed  directions,  and  return  to  me.  This  would 
enable  us  to  do  what  is  required  in  the  first  place, 
and  we  will  be  glad  to  receive  your  instructions,  to 
which  we  shall  pay  due  attention."  [After  referring 
to  the  decision  of  the  Court  of  Session  respecting  the 
reinvestment  of  the  price  of  the  estates,  he  proceeded :] 
"  Mr.  Stewart y  upwards  of  two  years  ago,  sold  the 
Peebleshire  estate  for  26,000  /.;  and  not  long  before  his 
decease  the  Argyleshire  estates  were  sold  by  us,  under 
his  authority,  for  40,000  /.  The  prices  of  both  estates 
are  secure,  and  will  wait  the  issue  of  the  action  which 
has  been  appealed  to  the  House  of  Peers.  We,  of 
course,  will  continue  to  attend  to  the  interest  of  your 
brother's  family  in  that  matter;  but  as  the  preparation 
of  the  cause  is  complete,  we  do  not  feel  that  there  is 
any  such  collision  between  your  interest  and  theirs, 
as  to  render  it  improper  for  us  to  act  for  you  with 
regard  to  the  succession.  The  remaining  estate  (that 
of  Ascog)  was  also  sold  by  me  just  last  week,  for 
12,600/.;  but  as  it  turns  out  that  your  brother  had 
deceased  before  the  sale>  the  transaction  of  course 
falls  to  the  ground." 

The  Respondent,  in  reply  to  that  letter,  sent  Mr* 
Wardlaw  the  power  of  attorney,  executed  as  directed  ; 
and  on  the  25th  of  December  1827,  wrote  to  him  thus : 
"  I  shall  sue  for  every  farthing  due  to  me  by  my  bro- 
ther under  the  contract  (of  1815)  executed  by  him." 
"  A  copy  of  that  contract  is  inclosed  herewith,  and  you 
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will  oblige  me  by  obtaining  the  opinion  of  Sir  James 
Moncreiff  respecting  the  same;  and,  in  particular, 
whether  it  would  be  possible  to  stop  any  part  of  the 
proceeds  of  the  sales  of  the  lands  made  by  my  brother, 
in  case  Parliament  should  decree  that  the  prices  of 
the  same  may  be  appropriated  to  his  private  use. 
My  brother  bought  off  the  claim  of  my  uncle  under 
the  contract." 

Mr.  Wardlaw  wrote  in  answer  to  that  letter,  "  On 
consideration,  I  have  not  thought  it  necessary  to  ask 
any  opinion  of  counsel  on  the  subject.  It  is  as  yet 
completely  uncertain  what  will  be  the  decision  of  the 
question  now  under  appeal  in  the  House  of  Peers,  as 
to  your  brother's  right  to  appropriate  the  price  of  the 
lands  sold : — if  the  price  is  found  to  have  been  bis 
private  property,  then  his  legacy  to  you  will  (a)  take 
effect,  and  in  that  case  your  claim  under  the  agree- 
ment must  be  barred,  at  least  to  the  extent  of  the 
legacy,  because  you  could  not  claim  both  as  a  creditor 
and  legatee  at  the  same  time;  and  I  think  your 
brother  most  probably  computed  the  amount  of  the 
claim  under  the  agreement,  when  he  fixed  the  sum 
left  to  you  in  legacy : — on  the  other  hand,  if  the  deci- 
sion be  adverse  to  your  brother's  claim,  the  price  will 
be  reinvested  in  a  new  estate,  and  the  rents  of  it,  as 
well  as  the  portion  of  the  Ascog  estate  unsold,  will  be 
yours  for  your  life ;  under  the  proviso  that  you  are  found 
entitled  to  the  privileges  of  a  free-bom  British  subject; 
and  in  that  case,  under  the  same  agreement,  you 
would  be  liable  for  one-fourth  of  the  rents  to  your 
brother's  heirs ;  so  that  your  claim  for  arrears  would 
be  compensated,  or  in  the  course  of  being  compen- 
sated, by  the  debt  you  would  be  incurring  to  them  in 
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this  way.  At  present,  therefore,  there  is  no  room  for 
the  proposed  consultation." 

The  Respondent  arrived  in  Edinburgh  in  October 
1828,  and  having  in  1829  obtained  an  Act  of  Natural- 
ization, he  made  up  titles  to  the  entailed  estates  as 
far  as  they  were  unsold,  took  the  addition  of  Stewart 
to  his  name,  and  returned  to  America. 

In  August  1829,  Mr.  C.  Stewart' %  eldest  daughter 
died  in  the  south  of  France j  between  17  and  18  years 
of  age,  and  unmarried,  and  the  younger  daughter  died 
there  in  January  1830.  The  settlements  left  by  their 
father  not  having  provided  for  these  events,  questions 
arose  in  the  minds  of  his  trustees  as  to  the  disposition 
of  his  property,  and  they  stated  a  memorial  or  case 
for  the  opinion  of  Mr.  Jeffrey  and  Mr.  Rutherfurd, 
containing  most  of  the  matters  above  stated  (except 
the  will  made  at  Nice^  which  was  not  then  known  to 
them),  and  concluding  with  the  following  queries: 
"1.  Is  the  succession  to  the  estate  in  question,  if  per- 
sonal, to  be  regulated  by  the  domicile  of  the  late  Mr. 
Stewart ;  and  if  so,  where  was  his  domicile  ?  2.  Or  is 
the  succession  to  be  regulated  by  the  domicile  of  the 
young  ladies,  and  where  was  their  domicile?  3.  Did 
the  moiety  of  the  elder,  on  her  decease,  immediately 
transmit  to  her  younger  sister?  4.  Supposing  the 
ownership  to  have  last  vested  in  the  younger,  to 
whom  does  the  succession  now  open?  5.  The  pre» 
sent  Mr.  Stewart^  of  Ascog^  and  his  sister  Mrs.  Ter^ 
nenty  being,  according  to  the  laws  of  Scotland,  the 
nearest  in  kin  and  equally  related,  is  he,  in  virtue  of 
the  Act  of  Naturalization,  entitled  to  exclude  his  sister 
as  being  an  alien  ?  6.  Is  Mr.  C.  Stewart's  widow,  (who 
is  mother  of  the  last  deceased  young  lady,)  entitled  to 
any  share  of  the  succession,  she  being  an  alien,  unless 
her  late  husband's  naturalization  accresces  to  her? 
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And  7.  Supposing  that  the  money  must  be  reinvested, 
are  the  sums  contauied  in  the  bonds  of  provision  exe- 
cuted, under  authority  of  Lord  Aberdeen's  Act,  by  the 
late  Mr,  Stewart^  in  his  daughters'  favour,  in  reference 
to  such  event,  to  be  considered  heritable  or  moveable, 
and  to  whom  wi41  these  provisions  now  belong  ?  " 
The  above-named  counsel  gave  a  joint  opinion  (c), 

(c)  The  opinion  was  to  this  effect:—"  i,  «,  3,  4.  In  the  event 
of  its  being  decided  in  the  House  of  Lords  that  the  price  drawn  bj 
Mr.  Stexvart  is  nut  subject  to  reinvestment  as  a  surrogatum  for  the 
entailed  estate,  there  can  be  no  doubt  that  the  price,  along  with 
the  other  moveable  funds  vested  in  the  memorialists,  must  be  held 
to  have  been  the  pergonal  property  of  their  constituent,  and  must 
be  dealt  with  accordingly. 

"  The  domicile  of  Mr.Stevoart  is  of  importance  chiefly  as  regulating 
the  domicile  of  bis  daughters,  who  died  before  they  had  obtained  an^ 
domicile  of  their  own  independently  of  his.     The  only  question  is 
between  the  American  and  the  Scotch  domicile ;  for  we  see  no  ground 
upon  which  it  can  be  aimied  that  he  obtained  any  domicile  on  the 
Continent  of  Europe.    The  claim  of  the  Scotch  domicile,  and  of  the 
Scotch  lawy  in  virtue  of  it,  to  regulate  the  moveable  succession  of 
Mr.  Stewart  and  his  children,  is  attended  with  great  difficulty,  prin- 
cipally because  he  had  unquestionably  an  American  domicile  before 
he  came  to  this  country :  it  is  a  rule  very  general,  in  reference  to 
intestate  succession,  though  not  without  exception,  that  there  can 
he  only  one  domicile,  and  a  domicile  once  established  cannot  be 
lost,  except  by  acquisition  of  another ;  and  there  is  an  absence  of 
any  proper  residence  or  abode  in  Scotland.     At  the  same  time,  we 
are  not  prepared  to  say  that  this  is  a  case  in  which  the  Scotch  law, 
which  must  be  appealed  to  in  the  first  instance*  will  feel  itself 
to  be  controlled  by  the  American  domicile,  and  constrained  to  sur- 
render the  property  within  its  jurisdiction  to  the  distribution  of  a 
foreign  law.     \Ve  may  add,  too,  that  considering  the  property  as 
in  bonis  of  the  children,  the  difticulty  of  the  case  appears  to  be 
somewhat  increased,  in  consequence  of  the  father's  deed  vestii^ 
the  funds  in  the  hands  of  Scotch  trustees,  and  appointing  them 
tutors  and  curators  to  his  children. 

"  Wiih  respect  to  Mr.  Stewart  himself,  we  are  of  opinion  that  he 
must  be  held  to  have  died  testate,  although  it  is  not  quite  free  of 
question  whether,  under  the  provisions  of  this  deed,  the  shares  which 
are  declared  to  be  payable  to  the  children  or  survivors  on  majority 
or  marriage,  vested  in  them  by  the  survivance  of  the  father,  or 
lapsed  in  consequence  of  their  predecease  before  marriage  or  ma- 
jority;  and  on  the  supposition  of  their  lapsing,  the  whole  fuuds  must 
be  held  to  be  still  in  bonis  of  Mr.  Stewart,  and  to  be  distributable  as 
his  intestate  succession.  If,  however,  as  we  rather  hold,  tbe  shares 
vested  in  each  child  upon  survivance,  then  the  funds  must  be  dis* 
tributed  as  tbe  intestate  succession  of  the  children ;  and  we  are 
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and  suggested  a  compromise  between  all  the  parties 
entitled  to  make  claim,  *'  in  a  case  presenting  so 
many  difficulties^  and  threatening  a  very  tedious  and 
expensive  litigation." 

Mr.  Wardlaw  sent  copies  of  the  opinion  to  the 
Appellant  and  Respondent,  and  also  to  Mrs.  Tennent. 
In  his  letter  inclosing  the  copy  to  the  Appellant  he 
wrote,     "  You   will    observe   that  the   two   lawyers 

inclined  to  think  that,  in  their  case,  there  are  some  circumstances 
which  strengthen  the  right  of  those  whose  interest  it  is  to  claim 
under  the  Scotch  law. 

'*  We  have  chosen  rather  to  i^tate  where  the  difficulties  lie,  than 
give  any  direct  opinion  upon  the  questions  which  suggest  themselves ; 
because,  before  forming  a  satisfactory  opinion,  farther  information 
may  be  necessary ;  and  in  so  far  as  regards  the  memorialists,  or 
any  practical  advice  they  may  require,  we  can  have  no  doubt,  in  the 
first  place,  that  the  rights  of  the  competing  parties  must  be  deter- 
mined in  the  Scotch  Courts,  leaving  each  party  to  make  effectual 
\\U  claim  as  he  can.  under  the  law  on  which  he  founds ;  and,  in 
the  second  place,  that  nothing  but  a  judgment  of  the  Court  will 
exonerate  the  trustees,  except  a  compromise  between  all  the  par- 
ties who  can  make  claim  under  eiiher  the  American  or  the  Scotch 
law.  We  think  such  a  mode  of  settlement  would  be  very  advisable 
in  a  case  presenting  so  many  difficulties,  and  threatening  a  very 
tedious  and  expensive  litigation;  but,  even  if  a  compromise  were 
gone  into,  it  ought  to  be  done  judicially,  and  the  trustees,  at  all 
events,  should  bring  an  action  k)^  multiple-poinding,  in  which  the 
several  parties  interested  ifiny  lodge  claims,  and  afterwards  assent 
to  judgment,  in  terms  of  any  compromise  they  may  agree  to. 

''5,  6.  Assuming  that  the  succession  is  distributable  by  the  law 
of  Scotland,  on  which  suppot^ition  it  would  have  been  vested,  under 
the  deed  or  otherwise,  in  the  child  last  deceasing,  we  are  of  opinion 
that  Mr.  Ferdinand  C.  Stewart ,  and  his  sister  Mrs.  Tennent,  must 
succeed  equally  as  next  of  kin ;  that  his  Act  of  Naturalization  gives 
him  no  exclusive  right,  and  that  she,  as  an  alien,  is  not  prevented 
from  taking  moveable  succession.  On  the  same  supposition,  we  are 
of  opinion  that  the  widow  has  no  right  whatever  to  any  part  of  the 
funds,  except  in  so  far  as  she  claims  her  share  of  the  goods  in  com- 
munion,  or  under  Mr.  Stewart's  trust-deed. 

'*  7.  In  the  event  that  the  House  of  Lords  shall  affirm  the  judg- 
ment of  the  Court  of  Session,  and  that  the  price  must  be  reinvested, 
we  are  of  opinion  that  the  bonds  of  provision  executed  under  Lord 
Aberdeen's  Act,  in  favour  of  the  daughters,  must  be  considered  as 
moveable,  and  must,  along  with  the  residue  of  the  trust-funds,  be 
distributable  according  to  the  law  which  shall  be  held  to  regulate 
the  daughters*  moveable  succession. 

**  Edinburgh,  3d  April  1830.  F.  Jeffrey.    A,  Hutherfurd. 
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strongly  recommended  a  compromise,   which  it  ap- 
pears to  me  also  should  be  for  the   interest  of  all 
concerned.      In  writing  on  the  subject  to-day  to  Pro- 
fessor Stewart^  I  have  said  the  same  as  I  have  done 
to  you  now^  and  have  gone  further  to  try  to  assist  you 
in  any  amicable  arrangement,  by  submitting  to  con- 
sideration the  outlines  of  an  agreement  which  may 
be  proposed :  Thus,  to  agree  that,  in  case  the  money 
should  be  found  free  from  the  entail  and  the  private 
property  of  your  late  husband,  the  whole  produce  of 
the  land  sold,  as  well  as  the  provisions  to  Mr.  Stew- 
art'^ two  daughters,  should  be  thrown  into  a  mass  and 
divided  into  three  equal  parts,  one  of  which  should 
be  your  absolute  property  at  your  disposal,  another  to 
belong  to  Professor  Stewart,  and  the  third  to  his  sister 
Mrs.  Tennent.     The  lands  unsold  would  belong,  of 
course,  to  Professor  Stewart,  as  heir  of  entail ;  and  it 
may  be  conditioned  that,  in  case  of  the  division  pro- 
posed, the  remaining  estate  and  shares  of  money  U) 
Professor  Stewart  and  Mrs.  Tennent  should  be  free 
of  dower  on   the   one   hand,   and  that  your  share 
should,  on  the  other  hand,  be  free  of  any  claims  of 
the  Professor  under  the  agreement  between  your  hus- 
band and  Mr.  John  Campbell  and  him,   and  under 
the  bonds  executed  by  your  husband  in  favour  of  his 
brother  and   sister  shortly  before  he   died.      What 
I  have  now  sketched  is  the  suggestion  of  my  own 
mind,   as   the   friend  of  all  the   parties,    and   with 
a  view  to  do  them  all  a  benefit.     I  have  mentioned 
it  to  Mr.  Stewart  in  the  same  way  as  to  you,  leaving 
yourselves   and   friends  to   consider   and    determine 
upon  it."     "  The  amount  which  the  division  in  three 
parts  proposed  would  give,  would  be  about  20,000/. 
each,  which  would  leave  you  an  income   of  about 
800/.  a  year,  and  the  capital  at  your  disposal." 
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In  the  letter  inclosing  the  opinion  to  the  Respon- 
dent, Mr.  Wardlaw  wrote,  "  They  recommend  a  com- 
promise, and  it  may  be  of  great  importance  to  attend 
to  this  recommendation."  "  At  the  present  moment 
there  is  no  room  for  compromise,  because  the  de- 
cision of  the  Court  of  Parliament  is  not  known  ;  but 
it  might  be  considered  whether  or  not  a  prospective 
or  contingent  agreement  might  not  be  made.  Thus, 
in  case  the  House  decide  for  reinvestment,  or  in 
any  other  way  find  that  the  prices  were  in  your 
brother's  person,  as  trustee  for  the  entail,  that  the 
present  agreement  shall  be  held  void  :  but  if,  on  the 
other  hand,  it  should  be  found  that  the  prices  became 
your  brother's  private  property," — [After  stating  the 
terms  of  compromise,  as  in  the  letter  to  the  Appel- 
lant, the  writer  concluded  :]  "  I  hope  you  will  take 
this  suggestion  in  good  part  as  an  act  of  friendship 
to  all  concerned,  as  it  is  intended  to  be." 

The  Appellant,  in  a  letter  in  reply,  said,  "  With 
regard  to  the  compromise  which  you  propose,  such  is 
my  confidence  in  your  excellent  judgment,  and  so 
well  am  I  convinced  of  the  kind  interest  which  you 
take  in  my  concerns,  that  I  willingly  agree  to  it, 
although  it  appears,  as  I  am  entitled  to  an  annuity, 
the  agreement  is  not  so  much  to  my  advantage  as  to 
that  of  my  brother  and  sister-in-law :  but  I  submit 
all  these  matters  to  your  better  judgment."  Mr. 
Wardlaw  communicated  that  assent  to  the  Respon- 
dent, and  expressed  a  hope  that  he  and  Mrs.  Tennent 
would  follow  the  example. 

The  House  of  Lords,  in  July  1830,  gave  judg- 
ment in  the  appeal,  and  declared  that  the  price  of 
the  entailed  estates  that  were  sold  was  the  private 
property  of  Mr.  C.  Stewart ^  free  from  the  entails  (rf). 

(d)  Stetioari  v.  Fuilerton,  4  Wils.  &  S.  196. 
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Mr.  Wardlaw  communicated  that  decision  to  the 
Appellant  and  Respondent,  and  urged  the  expediency 
of  the  proposed  compromise.  The  Respondent  arrived 
in  Edinburgh  in  the  November  following,  and  acceded 
to  the  terms  of  compromise,  of  which  Mr.  Wardlaw 
informed  the  Appellant ;  adding  that  articles  of  agree- 
ment were  accordingly  prepared  and  revised  by 
Messrs.  Jeffrey  and  Hutherfurdy  that  one  copy  was 
signed  by  the  Respondent,  another  was  sent  to  Mrs. 
Tennentj  and  he  inclosed  a  third  to  Appellant,  with 
directions  how  to  execute  it. 

The  Appellant,  before  that  communication  reached 
her,  wrote  to  Mr.  fVardlaw^  "  I  wrote  to  you  some 
time  since  that  I  would  agree  to  whatever  you  would 
recommend  in  regard  to  dividing  the  estate,  but  that 
I  thought  the  arrangement  a  disadvantageous  one  to 
me,  I  mean  dividing  it  into  three  equal  parts ;  as  in 
case  of  the  worst,  I  should  still  be  entitled  to  a  third 
part,  whereas  if  Mr.  Stewart  and  Mrs.  Tennent  should 
lose  they  would  have  nothing  left.  I  do  not  think  the 
chances  equal."  She  signed  the  deed  of  compromise 
in  February  1831,  and  in  her  letter  returning  it  she 
wrote,  "  I  should  not  have  consented  if  I  had  not 
thought  that  it  would  have  been  extremely  agreeable 
both  to  him  (the  Respondent)  and  Mrs.  Tennent^  as  it  is 
certainly  very  disadvantageous  to  me,  as  1  would  still 
have  had  800/.  a  year,  even  if  I  had  lost  the  suit,  and 
they  nothing." 

The  deed  of  agreement  or  compromise,  which  was 
signed  also  by  Mrs.  Tennent^  recited  much  to  the 
effect  as  hereinbefore  stated,  and  that,  "  oviring  to 
various  circumstances,  it  is  uncertain  upon  whom 
devolved  the  right  of  succession  to  the  prices  of  the 
foresaid  lands,  so  far  as  unconsumed  by  Frederick  C. 
Stewarty  and  to  the  other  personal  estate  left  by  him 
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and  his  daughters,  and  conflicting  opinions  are  enter-        1839. 
tained  on  the  point  by  different  eminent  counsel  at     sjfwaut 
the  Scottish  bar,  and  a  trial  at  law  of  the  very  intri-  «. 

SlCWAUT 

cate  questions  arising  thereon  must  be  attended  with  aud  others, 
very  great  delay,  expense,  and  uncertainty:  there- 
fore, and  with  a  view  to  avoid  litigation,  and  being 
mutually  disposed  to  an  amicable  arrangement,  we  (the 
parties,  &c.)  have  mutually  consented,  &c.  that  the  free 
proceeds  of  the  whole  estate  and  eflects  left  by  the 
said  F.  C.  Stewart  and  his  daughters  in  Great  Bri' 
taifij  or  elsewhere  in  Europe^  other  than  the  entailed 
estates,  shall  be  divided  equally  among  us,  &c.,  that  is, 
one  equal  third  part  or  share  to  each,  &c. :  and  so  soon 
as  the  whole  funds  are  realised,  and  the  accounts  of 
the  trustees,  &c.  are  made  up,  they  or  the  survivors 
of  them  are  hereby  authorised  to  settle  with  and  pay 
over  one  equal  third  part  of  the  free  residue  of  the 
whole  personal  estate  of  the  said  F.  C.  Stewart^  and 
of  both  his  said  daughters,  which  now  is  or  may  come 
into  their  hands,  to  me,  Maria  Campbell  Stewart,  &c., 
and  I  shall,  accept,  &c.  of  my  said  share  in  full  of  the 
whole  provisions  in  my  favour  contained  in  the  bonds, 
&c.  before  narrated,  or  trust-deed  of  settlement,  as 
also  in  full  of  dower,  jointure,  annuity,  terce  of  lands, 
third  or  half  of  moveables,  and  everything  else  which 
I  could  claim  through  the  decease  of  my  husband 
or  his  daughters."  [Then  followed  similar  clauses  of 
acceptance  by  the  Respondent  and  Mrs.  Tennant  of 
their  shares,  and  provisoes  that  the  agreement  did  not 
extend  to  the  entailed  estates  which  were  unsold,  and 
which  should  belong  to  the  Respondent  exclusively ; 
nor  to  the  property  of  the  deceased  F.  C.  Stewart  in 
America,  nor  to  any  will  he  might  have  left  of  that 
property.] 

After  the  death  of  Mr.  Wardlaw,    in  September 
1831,  Sir  J.  Gibson- Craig,  one  of  the  surviving  trus- 
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tees  and  agents,  wrote  to  the  Appellant  that  in  making 
up  the  accounts,  the  balance  appearing  due  to  her  for 
her  third  part  was  22,640/.,  reduced  to  20,700  i.  by 
the  payments  made  to  her,  in  respect  of  the  bond  of 
provision  of  800/.  a  year,  since  her  husband's  death: 
she,  in  reply,  on  the  24th  December  1831,  (having 
arrived  in  Edinburgh  in  November^)  approved  of  the 
state  of  the  accounts  and  of  the  management  of  the 
trustees,  but  insisted  that  there  should  not  be  any 
such  deduction  from  her  share ;  that  the  division  of 
the  fiind  should  be  as  at  the  date  of  the  agreement, 
which  would  have  made  her  share  2,000/.  more,  and 
that  unless  that  sum  was  paid  to  her,  she  would  not 
complete  the  agreement.     After  a  correspondence  on 
this  point,  and  a  communication  of  the  claim  to  the 
Respondent,  he  admitted  the  justice  of  it  in  respect 
of  arrears  that  were  due  of  her  annuity,  and  out  of 
his  share   he  refunded  1,000/.,  not  doubting   that 
Mrs.  Tennent  would  grant  the  like  sum.     The  Ap- 
pellant, having  received  the  1,000/.  from  the  Respon- 
dent's agents  in  June  1832,  gave  a  receipt  for  the  same, 
as  his  proportion  of  the  annuity,  &c.  from  1827  to 
1831,  and  as  paid  to  her  in  terms  of  the  proposal  con- 
tained in  her  letter  of  the  24th  December  last.    The 
like  sum  was  paid  to  her  by  Mrs.  7'ennent. 

In  July  1832  the  Appellant  gave  the  trustees  notice, 
(requesting  them  to  communicate  the  same  to  the 
Respondent,)  that  she  would  claim  the  full  benefit  of 
her  husband's  last  vrill  (supra,  p.  916),  and  disre- 
gard the  agreement;  alleging  that  when  she  signed 
it  she  was  ignorant 'of  that  will;  that  she  conceived 
and  was  advised  that  by  the  will  she  was  entitled  to 
the  whole  of  her  husband's  personal  property ;  that, 
independently  of  the  will,  she  was,  by  the  Scotch 
law,  entitled  to  a  terce  of  her  husband's  heritable 
estate,  and  to  the  jus  relicta  or  third  of  his  personal 
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estate;  and  that  if  the  law  of  Virginia  were  to  prevail,        1839. 
she  was  entitled,  on  the  death  of  her   daughter  in     stewart 
1830,  to  the  other  two-thirds,  to  which  that  daughter     ^   ^• 

^        '  ^  Stewart 

had  succeeded  by  surviving  her  father  and  elder  and  others, 
sister.  She  accordingly,  in  1 834,  after  an  unsuccess- 
ful negotiation  for  an  amicable  arrangement  between 
her  and  the  Respondent,  brought  an  action  of  reduction 
against  him,  alleging  in  her  summons  the  following 
reasons  of  reduction  :  "  That  she  was  induced  to  sign 
the  agreement  in  ignorance  of  her  just  rights,  and  in 
consequence  of  being  misled  and  erroneously  in- 
formed in  reference  thereto  by  those  who  acted  at  the 
same  time  both  as  her  agents  and  as  agents  for  the 
other  parties  to  the  same ;  that  at  the  time  she  signed 
it  she  was  ignorant  of  the  existence  of  the  will  of  her 
husband,  dated  7  March  1827,  whereby  he  bequeathed 
to  her  all  his  personal  estate,  at  least  the  existence 
and  effect  of  the  said  will  were  overlooked  by  her, 
and  the  deed  of  agreement  proceeded  on  the  footing 
that  no  such  will  existed  ;  that  after  she  had  dis- 
covered the  errors  and  deception  under  which  she 
had  been  induced  to  execute  it,  she  made  proposals 
to  the  Respondent  and  Mrs.  Tennent  for  an  amicable 
settlement ;  that  Mrs.  Tennent  and  her  two  sons,  (who 
came  to  Scotland  authorized  by  their  mother  to  make 
such  an  arrangement,)  being  satisfied  the  Appellant 
had  been  misled  as  to  her  rights  when  she  entered 
into  the  said  agreement,  consented  that  the  same 
should  be  reduced,  and  covenanted  that,  upon  an 
action  being  brought  for  that  purpose,  they  would 
not  offer  any  opposition ;  and  the  Appellant,  actuated 
by  kind  feelings  to  them,  agreed  to  discharge  and 
renounce  all  claims  against  Mrs.  Tennent^  on  re- 
ceiving from  her  6,737/.  in  addition  to  the  sums 
already  received  by  the  Appellant ;  but  that  the  Re- 
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spondent  having  refused  to  accede  to  the  like  amicable 
proposals,  it  was  necessary  for  her,  in  viDdication  of 
her  rights,  to  pursue  the  action  against  him/' 

The  Respondent  pleaded  in  defence  that  the  Appel- 
lant, having  been  fully  cognizant  of  her  rights,  and 
of  the  deeds  by  which  they  were  regulated,  when  she 
executed  the  agreement,  was  barred  from  challenging 
it ;  that  having  been  cognizant  of  the  deeds,  she  was 
to  be  presumed  to  have  been  cognizant  of  her  rights, 
and  her  ignorance,  if  such  existed,  not  being  imput- 
able to  him,  she  was  not  entitled  to  set  aside  the 
agreement ;  and  that,  whether  she  was  ignorant  of 
her  rights  or  not  when  she  executed  the  agreement, 
she  having  homologated  it  by  acting  on  it,  and  taking 
advantage  of  it,  after  becoming  acquainted  with  all 
the  circumstances  now  averred  for  its  reduction; 
on  that  ground  also,  and  because  the  parties  could 
not  be  restored  in  integruirij  or  the  funds  replaced  in 
the  hands  of  the  trustees  or  at  the  disposal  of  the 
Court,  she  was  barred  from  challenging  it. 

The  Lord  Ordinary  having  considered  the  closed 
record  and  heard  parties,  pronounced  an  interlocutor 
the  17th  March  1836,  finding  "that  the  pursuer  has 
not  established  any  sufficient  ground  for  setting  aside 
the  agreement  brought  under  reduction,"  &c.  And 
by  an  interlocutor  of  the  22d  November  1836,  the 
Lords  of  the  Second  Division  refused  a  reclaiming 
note  presented  to  them  by  the  Appellant  against  the 
above  interlocutor,  and  adhered  (d). 


((I)  15  Dunlop,  B.  &  M.  113.  That  report  contains  a  note  of 
the  Lord  Ordinary's  reasons,  but  not  so  full  a  statement  of  the 
opinions  of  ihe  Judges  on  advising  the  reclaiming  note  as  was 
annexed  to  the  Respondent's  printed  case,  from  which  the  follow- 
ing extracts  are  taken : — 

The  Lord  Justice  Clerk :  — •*  It  (the  action)  is  not  rested  on  any 
allegation  of  fraud,  circumvention^  or  deception,  nor  of  any  under- 
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Mr.  Pemberton  and   Sir  JVilliam  FoUetty  for  the  v. 

Appellant : — The  question  is  whether  the  instrument    and'^rihers, 

hand  concealment  practiced  by  the  defender :  not  a  whisper  even  is 
stated  against  Professor  Slewarfs  conduct ;  neither  has  it  been,  nor 
can  be  stated,  that  he  adopted  any  steps  whatever  to  bring  about  or 
ifnpetrate  the  agreement.  But  though  nothing  is  imputed  to  the 
defender  himself  that  can  afford  the  vestige  of  a  ground  of  reduc- 
tion, it  is  alleged  that  Mr.  Wardlawy  at  a  time  when  he  was  taking 
charge  ef  the  interests  of  both  parties,  did  withhold  from  the  pur- 
suer the  true  knowledge  of  her  legal  claims  against  the  succession, 
especially  in  regard  to  her  right  to  claim  her  jus  relictaj  if  the  law 
of  Scotland  were  to  regulate  the  case ;  and  that  holding  that  law  to 
apply,  he  held  out  that  she  could  claim  no  more  than  the  annuity 
provided  by  her  husband's  deed  (though  the  contrary  was  true  in 
law),  and  had  no  right  to  any  part  of  her  husband's  moveable  suc- 
cession (contrary  in  fact  to  the  import  of  the  opinion  of  counsel, 
which  had  been  transmitted  to  her,  and  which  contemplated  a  claim 
by  her  to  a  share  of  the  goods  in  communion).  And  it  is  farther 
alleged,  that  at  the  date  of  the  agreement,  which  gave  her  only  one- 
third  of  the  moveable  succession,  she  was  ignorant  of  the  existence, 
or  had  overlooked  the  will  of  her  husband,  which  gave  her  a  right 
to  the  whole  of  his  moveable  and  heritable  estate.  Now,  as  to  this 
branch  of  the  case,  it  is  carefully  to  be  observed,  that  as  to  what 
Mr.  Wardlaii)  did  in  bringing  about  this  agreement,  there  is  no  alle- 
gation of  any  intentional  Jraud  or  wrong  having  been  committed 
by  him.  On  the  contrary,  it  seems  most  manifest  that  he  was 
throughout  acting  with  the  utmost  fairness  and  honajides'y  and  that, 
though  he  may  have  either  formed  an  erroneous  opinion  of  the 
pur8uer*s  claims  as  to  the  succession  in  question,  and  that,  in  refer- 
ence to  the  law  of  Scotland^  he  did  not  advert  to  her  right  to  repu- 
diate her  husband's  settlements  altogether,  and  betake  herself  to 
her  jus  reHcta,  he  certainly  is  not  proved  by  any  evidence  whatever 
to  have  acted  in  malajide^  or  with  intention  to  hurt  the  interest  of 
the  pursuer,  or  even  want  of  zeal  for  her  welfare.  The  written 
evidence  shows  that  after  the  deaths  of  Mr.  C.  Stetvart  and  his  two 
daughters, — it  never  before  the  death  of  the  latter  having  entered 
into  the  imagination  of  the  trustees  that  Mrs.  Stetvart  would  aban- 
don the  conventional  jointure,  and  Jay  claim  to  a  share  of  the 
succession  of  the  moveable  estate  of  her  husband  (which  for  a  long 
time  was  far  from  certain  if  it  would  ever  exist),~the  trustees  laid  a 
case  before  counsel  whose  opinion  we  see,  contemplating  the  nicety 
of  the  questions  that  might  arise,  and  their  doubts  as  to  the  mode 
of  their  solution,  and  decidedly  advisine  a  compromise  of  the  dif- 
ferent claims,  though  suggesting  a  multipTe-poinding  for  the  security 
of  the  trustees.  Now  that  opinion  Mr.  Wardlaw  instantly  commu- 
nicated both  to  the  pursuer  and  to  the  defender.     Nothing  that  it 
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Stewart     Stated,  18  to  be  Sustained  against  her.     The  facts  of 

V. 

nud^oiheis      contained  or  indicated  as  to  her  rights  was  withheld,  though  Mr. 
fVardlato  does  seem,  in  the  accompanying  letter  ofSihApjil  1830, 
to  have  put  a  construction  upon  part  of  it  beyond  its  import,  as  to 
the  point  being  one  of  great  nicety,  and  so  important  ^*  that  if  the 
law  oi  Scotland  be  found  the  rule,  you  would  get  none  of  the  money 
excepting  your  annuity  for  life ;  whereas  if  the  law  of  America  be 
the  proper   rule,  it  is  understood  that  the  whole   money  would 
become  at  your  disposal."     Perhaps  his  opinion  as  to  one  law  wai 
as  erroneous  as  to  the  other.     But  be  this  as  it  may,  the  opinion  of 
counsel  was  communicated,  and  the  letter  conveying  and  suggest- 
ing the  agreement  expressly  left  it  to  the  pursuer  and  her  friends 
to  consider  and  determine  upon  it,  while  it  also  expressed  a  wish 
that  she  should  come  to  this  country.    If  she  did  come  here  it  would 
necessarily  follow  that  when  consulting  with  friends  she  would 
have  access  to  the  best  legal  advice;  and  as  this  was  thus  in  htX 
recommended  to  her  by  Mr.  WardlaxjOy  when  he  first  suggested  the 
agreement,  it  aflbrds  decisive  proof  that  he  could  have  had  no 
sinister  object  in  view,  and  is  a  circumstance  of  real  evidence  most 
important  to  the  interests  of  the  defender.     Every  page  of  the  cor- 
respondence concurs  in  establishing  the  fairness  of  Mr.  Wardkwt 
proceedings,  as  well  as  the  strong  interest  which  he  seems  to  have 
felt  for  the  benefit  of  the  pursuer ;  and  the  utmost  length  that  the 
pursuer  can  carry  her  case  is,  that,  while  he  bondjide  suggested  so 
agreement,  by  which  all  litigation  was  to  be  avoided,  as  to  the  con- 
flicting claims  of  the  parties  and  the  nicety  of  the  questions  likely 
to  arise,  according  to  the  opinion  of  counsel,  and  under  which  the 
pursuer  should  draw  a  full  third  of  the  whole  moveable  funds  of 
her  husband,  while  she  retained  her  benefit  under  the  will  as  to  her 
American  succession,  Mr.  fVardlaxv^  either  from  blunder  misunder- 
stood, or  overlooked,  what  would  be  Mrs.  Stexvart'n  rights  under 
the  law  of  Scotland  on  her  repudiation  of  her  provisions,  and  sup- 
posing that  law  alone  to  regulate  the  case. 

Now  viewing  the  question  under  this  aspect,  are  there  relevant 
grounds  in  law  for  reducing  this  agreement,  or  transaction  of 
doubtful  claims,  established  in  this  case?  The  agreement  pro- 
ceeds on  the  narrative,  '<  That  a  trial  at  law  of  the  very  intricate 
questions  arising  thereon  (the  succession)  must  be  attended  with  a 
very  great  delay,  expense,  and  uncertainty,"  and  ^*  therefore,  and 
with  a  view  to  avoid  litigation,  and  being  mutually  disposed  to  an 
amicable  arrangement,"  the  parties  agree,  fee:  I  must  say  that  it 
is  on  this  branch  of  the  case  alone,  it  appears  to  me,  the  pursuer 
can  rely.  For  I  can  pay  no  regard  whatever  to  the  allegea  ignor- 
ance on  her  part  of  tne  existence  of  her  husband's  will,  or  of  the 
fact  of  her  having  overlooked  it ;  because  it  is  incontestable  that  the 
will  was  found  put  up  along  with  the  trust-deed,  which  was  sent 
from  France  by  the  pursuer  herself  through  her  sister,  and  that 
a  copy  of  ihc  will  had  also  been  sent  to  America,  and  that  it  was 
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the  case  were  not  sufficiently  understood  in  the  Court 
of  Session  when  the  interlocutors  were  pronounced. 

there  acted  on  as  to  the  manumission  of  the  slaves  by  money  being 
sent  for  that  purpose.  This  is  clearly  proved  by  letters  referred  to. 
After  this  it  is  quite  preposterous  to  s(ate  the  pursuer's  ignorance 
of  this  will,  or  of  her  having  overlooked  it.  And,  moreover,  I  have 
seen  nothing  to  satisfy  me  that  that  will  ever  could  have  been 
applied  to  affect  more  than  Mr.  C.  Stewart's  property  in  America. 
Keeping  in  view  then  all  that  the  pursuer  can  allege  as  to  the  pro- 
ceedings of  Mr.  JVardlaxxiy  the  mutual  agent  of  the  parties,  can  the 
agreement  or  transaction  of  doubtful  claims  to  avoid  nice  ques- 
tions of  law  be  set  aside  on  such  grounds  ?  I  have  ever  been  taught 
that  the  opening  up  the  transaction  of  claims  of  this  nature  is 
always  a  matter  of  extreme  difficulty,  and  when  our  legal  authori- 
ties are  considered,  they  will  be  found  to  give  no  countenance  to 
reductions  on  such  grounds  as  are  here  relied  on.  [He  cited  Lord 
Stair^  b.  i,  tit.  17,  s.  2,  and  Lord  Bankton,  vol.  1,  p.  453,  and  pro- 
ceeded :]  These  authorities  seem  very  clearly  to  show  that  it  is 
not  on  trivial  grounds  that  a  transaction  can  be  set  aside.  And 
certainly  they  afford  no  ground  for  holding  that  mere  ignorance 
of  a  person's  rights,  however  occasioned,  if  no  force  or  fraud  has 
been  used,  can  avail. 

Lord  Glenlee: — The  mere  allegation  that  there  was  fraud  prac- 
tised in  any  transaction  puts  one's  mind  into  a  strange  state,  and 
one  is  very  apt  to  think  that  there  is  fraud.  I  sat  down,  therefore, 
to  this  record  and  the  relative  documents,  I  may  say  a  fraud- 
bunting,  but  was  unsuccessful  in  discovering  even  a  scent  of  fraud 
in  any  corner  of  them.  The  principle  of  not  disturbing  agreements 
of  this  nature  is  one  of  the  best  founded  in  our  law.  It  was  well 
laid  down  by  Lord  AU&voay  in  the  case  of  Johnstone  v.  Paterwn, 
(November  29,  18*25,)  that  a  transaction  could  not  he  set  aside 
without  an  allegation  of  fraud  or  concealment,  or  something  equi- 
valent. An  allegation  that  a  party  has  not  got  all  he  was  entitled 
to,  b  of  no  importance.  I  am  not  quite  satisfied  the  pursuer  would 
have  got  so  much  had  she  gone  to  law.  Though  the  sale  to  Mai' 
colm  might  not  have  been  affected  by  death- bed,  still  Professor 
Stevoart  might  not  confirm  it  as  heir  of  entail,  without  getting  the 
price. 

Lord  Meadavohank  : — I  entirely  concur  in  the  opinions  expressed, 
and  I  would  not  have  considered  it  necessary  to  say  one  word 
more,  but  having  formed  a  very  decided  opinion  that  there  was 
not  only  nothing  wrong  in  the  conduct  of  Mr.  WardlaxjOy  but 
nothing  even  approaching  to  impropriety,  I  feel  it  to  be  my  duty, 
after  the  pleading  which  we  heard,  to  state  that  opinion  here.  I 
am  satisfied  that  Mr.  Wardlam  never  contemplated  the  possibility 
that  the  purs(uer  would  repudiate  her  husband's  deed.  I  never 
saw  a  stronger  desire  manifested  on  the  part  of  any  practitioner 
than  what  was  manifested  by  Mr.  JVardlaw  in  this  case  to  act 
fairly.   While  he  suggested  the  terms  of  compromise  that  occurred 
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fUTJlL  ^  himself,  he  left  it  to  the  parties  themseWet  to  consider  and  con- 
"*  '"'^  suit  their  friends.  I  am  not  conTinced  that  the  lady  was  injured 
after  all,  or  that  the  law  would  have  given  her  more  than  she  got 
by  the  compromise.  Oo  the  contrary,  if  I  were  to  take  the  cor- 
respondence to  pieces  I  could  show  tliat  the  matter  was  attended 
with  great  doubt. 

Lord  Medwun  : — ^The  parties  having  many  diflScult  questions  to 
settle,  entered  into  a  transaction  with  much  deliberationy  and  sid>- 
sef^uently  executed  a  deed  of  agreement,  the  object  of  which  wis 
to  compromise  these  disputes.  I  can  scarcely  conceive  a  esse 
where  so  many  questions  of  great  difficulty  as  to  the  law  of  succes- 
sion and  of  domicile  occurred  among  near  relations,  and  as  to 
which  I  6nd  the  acutest  lawyers  differing — more  fit  for  a  transac- 
tion. Some  modifications  are  made  after  the  pursuer  came  to 
this  country,  and  the  transaction  was  finally  settled  by  payment  of 
an  additional  sum  to  the  pursuer  on  receipt  and  discharge.  Trans- 
actions are  tlie  firmest  oi  all  pactions,  borrowed  by  us  from  the 
Roman  law,  where  apparently  notliing  but  fraud  on  the  part  of  one 
of  the  parties  would  afford  ground  fur  setting  it  aside. 

The  grounds  of  reduction  in  this  case  are  two;  ignorance  of  fact, 
and  ignorance  of  law.     The  ignorance  of  fact  is  founded  on  the 
American  will.     Now,  without  saying  what  would  be  the  eflect  of 
such,  if  true,  1  cannot  hold  this  to  have  been  the  case.     Tlie  sum- 
mons speaks  cautiously,  and,  after  stating  that  she  was  ignorant  of 
the  existence  of  this  will  when  she  made  the  agreement,  proceeds, 
'<  at  least  the  existence  and  effect  of  it  were  overlooked  by  her.'' 
But  it  is  impossible  to  admit  of  her  ignorance  legally.     The  will 
was  found  in  her  husbands  repositories  along  with  the  deed  of 
settlement  and  letter  of  instructions  ;  it  was  the  subject  of  frequent 
correspondence,  and  a  copy  of  it   was   sent,  by  her   orders,  to 
America.     The  original  she  retains  and  brings  with  her  to  Edim* 
burgh  in  November  1831.     In  February  183a  she  first  exhibits  it, 
and  claims  upon  it.     Now  I  cannot  hold  her  ignorant  of  a  docu- 
ment in  her  own  hands  all  the  time,  not  forgetting  it,  but  acting 
upon  it,  and  frequently  referring  to  it.     But  I  dare  say  the  claim 
she  made,  and  makes  upon  it  now,  was  new  to  her,  that  is,  that  it 
gave  her  the  whole  personal  property  of  her  husband.     This  must 
have  been  a  new  idea ;  for  if  there  be  any  one  point  admitting  of 
no  doubt  in  tliis  case,  I  think  it  is  that  this  will  applies  only  to  the 
American  estate.     The  deed  of  settlement  bore  to  be  for  tlie  regu- 
lation of  her  husband's  property  in  Great  Britain^  and  the  will,  as 
an  American  subject,  plainly  refers  to  American  property,  and  con- 
tains no  revocation  of  the  other;  and  she  was  desired  by  the  paper 
of  instructions  to  send  it  to  be  recorded  in  America,     She  was  to 
send  the  other  deed  to  Mr.  Wardlatu  as  still  operative,  and  con- 
ve^'ing  all  the  properly  he  left  in  ScotLnd,     According  to  her  idea 
this  will  would  have  disinherited  his  two  daughters ;  so  that,  even  if 
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Virginia.  He  never  abandoned  that  nor  gained  any 
other  domicile.     His  letters  to  Mrs.  Tennent  and  his 

overlooked  or  UDknown,  and  if  it  were  a  valid  ground  for  setting 
aside  a  transaction  between  parties  settling  a  disputed  and  disput- 
able point,  that  she  did  not  transact  on  the  footing  that  the  whole 
inovcabie  property  of  her  husband  had  been  made  over  to  her  by 
him,  she  would  not  be  borne  out  by  the  fact  that  it  had  been  made 
over  to  her. 

The  pursuer's  second  reason  of  reduction  is  ignorance  of  the 
law,  because  she  had  not  been  informed  by  Mr.  Wardlaxn  that  she 
might  claim  her  terce  and  j't/^  relictce,  and  that  in  fact  by  the  trans- 
action she  got  no  more  than  she  would  have  got  under  her  legal 
claims.  Tliere  are  circumstances  in  this  part  of  the  case  which 
have  been  founded  on  as  presenting  the  pursuer's  claim  in  a  very 
favourable  point  of  view :  i.  She  was  a  stranger  unacquainted  with 
our  law,  and  ignorant  of  her  rights.  2.  She  was  abroad  all  the 
time  of  the  discussion,  and  had  no  access  to  any  other  advice  but 
her  own  agent,  but  declaring  that  she  acceded,  though  she  thought 
the  bargain  unequal,  in  reliance  on  his  excellent  judgment  and  kind 
interest  in  her  affairs.  3.  This  agent  was  alsvi  agent  for  the  other 
party,  although  not  accused  of  acting  in  any  way  improperly. 
His  great  object  was  to  avoid  a  lawsuit  among  the  parties  so 
nearly  related.  4.  Truly  she  got  nothing  but  what  was  incontest- 
ably  her  own ;  so  that  the  transaction  should  have  been  about  the 
two-thirds  which  belonged  to  her  daughters,  the  whole  of  which 
would  be  hers,  it  is  said,  by  the  American  law,  or  half  to  Professor 
Sttvcart  and  half  to  Mrs.  Tennent,  if  regulated  by  Scotch  law.  Al- 
though Mr.  Wardlavo  acted  for  both,  or  rather  all  the  parties,  this 
was  not  concealed  from  Mrs.  Stevoart ;  on  the  contrary,  he  witliheld 
nothing  which  seemed  to  him  for  her  advantage.  There  is  one 
expression  only  of  Mr.  U'ardlaw* a  in  the  whole  of  the  correspond- 
ence which  I  should  have  liked  as  well  not  to  have  seen.  I  allude 
to  that  in  his  letter  of 'id  October  1830  to  Professor  Stewaii,  where 
he  says,  "  Mrs.  Campbell  Stewart  has  never  written  to  me  with- 
drawing her  consent,  although  the  decision  of  the  House  of  Peers 
has  given  the  case  a  better  aspect  in  her  favour ;  and  if  I  had  got 
your  approbation,  I  should  at  this  time  have  eone  and  got  the 
agreement  finally  concluded."  But  on  considering  the  whole  cor« 
respondence,  I  agree  with  all  your  Lordships  that  nothing  could 
be  more  fair  than  the  part  which  Mr.  IVardlaxo  acted  throughout. 
But  even  if  there  had  been  anything  wrong  on  the  part  of  Mr. 
Wardlaw,  Professor  Stewart  had  nothing  to  do  with  it,  and  he  was 
by  no  means  anxious  to  enter  into  the  transaction.  If  the  pursuer 
has  suffered,  it  arose  from  her  ignorance  of  her  legal  rights,  and, 
being  so,  I  am  unwilling  to  give  relief,  because  it  would  be  break- 
ing down  an  important  principle  of  the  law,  such  as  may  in  its 
application  be  sometimes  attended  with  hardship  in  particular 
cases ;  but  it  is  essential  that  the  general  principle  should  be 
strictly  adhered  to.     On  the  death  of  the  eldest  daughter  her 
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other  relations  and  friends,  while  he  was  in  Europe^ 
show  how  anxious  he  was  to  return  and  remain  among 
them  as  soon  as  his  health  would  permit  him  to  make 
the  journey.  The  Act  of  Naturalization  did  not 
change  or  affect  the  domicile :  the  object  of  obtain* 
ing  the  Act  was  to  secure  the  enjoyment  of  the  estates 
against  the  law,  as  declared  in  Doev.Acklam  (e).  Soon 
after  his  succession  to  the  estates,  an  absurd  anomaly 
existed  in  the  law  of  Scotland  applicable  to  entaik 
Though  the  heirs  succeeding  under  defective  entails 
could  not  be  restrained  from  selling  the  entailed 
lands,  they  were  held  bound  by  a  series  of  decisions 
of  the  Scotch  Courts  to  reinvest  the  prices  in  the  pur- 
chase of  other  lands  to  be  settled  upon  the  same  heirs 
specified  in  the  entails.  When  the  case  of  Stewart 
V.  Lockhart  relating  to  the  Westshiels  estate  was  ap- 
pealed to  this  House  in  1811,  Lord  EldoUj  then  Lord 
Chancellor^  perceiving  the  anomaly  of  those  decisions 
standing  in  opposition  to  every  sound  principle  of 
jurisprudence,  suggested,  by  remitting  that  case  to 
the  Court  below  for  the  deliberate  reconsideration  of 
all  the  Judges,  that  the  law  ought  not  to  be  allowed 


share  fell  to  her  sister,  and  on  her  death  the  succession  fell  to  ber 
next  of  kin.  It  might  not  be  so;  at  least  there  would  have  beeo 
room  for  argument.  The  competition  as  to  what  law  was  to  regu- 
late the  succession  co  the  daughters  seems  to  have  been  between 
the  laws  of  France  and  America :  if  by  the  law  of  America ,  the  whole 
would  have  devolved  upon  Mrs.  Stetoartf  but  of  course  under  the 
claim  for  fulfilment  of  the  American  agreement  in  1815,  and  per- 
haps of  the  bond  of  provision  in  1827,  if  the  principle  of  debitor 
non  presumitvr  donare  did  not  apply :  if  by  the  law  of  Scotland, 
Mrs.  Stewart  would  not  have  succeeded  to  her  daughters,  but  Mrs. 
Teiinent  and  the  defender,  with  a  claim  under  the  American  agree- 
ment of  1815.  It  is  difficult  to  estimate  the  amount  or  value  of 
the  respective  pleas,  and  the  chance  of  success  of  the  one  party  or 
the  other ;  and  I  think  it  is  impossible  to  set  aside  a  compromise  so 
deliberately  made,  although  perhaps  mistake  has  occurred  from 
the  ignorance  of  the  legal  rights  of  one  of  the  parties. 

(e)  2  Barn.  &  C.  779.   Vide  supra ^  p.  914, 
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to  remain  in  such  a  state.   In  that  state  of  the  law  the        issQ. 
Appellant's  late  husband  brought  the  action  to  try  his      stewaut 
right  to  sell  the  entailed  lands,  and  to  appropriate  the  ^ 

prices.  The  Court  below,  however,  repeated  their  and  others, 
former  judgment,  finding  that  he  might  sell  and 
should  make  a  good  title  to  the  purchasers,  but  that  he 
was  bound  to  reinvest  the  prices  in  the  purchase  of 
other  lands  in  Scotland  for  the  benefit  of  the  same 
heirs.  Although  he  was  advised  to  appeal  from  that 
judgment,  yet  from  the  weight  of  authority  in  sup- 
port of  it,  he  could  not  have  expected  a  reversal,  with 
any  confidence,  and  while  in  suspense  as  to  the  result 
he  executed  various  deeds  of  provision  and  settlement 
in  favour  of  his  wife  and  children.  Estates  to  the 
value  of  66,000 1,  altogether  were  sold  before  his 
death.  The  whole  of  that  sum  would  belong  to  his 
personal  estate  if  the  judgment  then  under  appeal 
should  be  reversed,  but  if  affirmed  the  whole  would  be 
real  estate,  held  to  be  reinvested  for  the  benefit  of 
the  heirs  substitute  of  entail.  The  two  daughters 
died  soon  after  their  father,  and  while  the  appeal  was 
pending.  By  the  death  of  the  younger,  who  survived 
the  elder,  a  new  question  arose  in  the  event  of  the 
judgment  being  reversed  and  the  prices  of  the  sold 
estates  being  found  personal  property,  in  which  event 
the  66,000  /.  would,  subject  to  the  Appellant's  provi- 
sions, be  distributable  according  to  the  law  of  the 
domicile  of  Mr.  Stewart  and  of  the  last  surviving 
daughter,  in  case  he  had  left  no  will  applicable  to 
that  fund.  The  judgment  was  reversed  shortly  after, 
and  the  price  of  the  lands  belonged  accordingly  to 
Mr.  Stewart'^  personal  estate. 

At  the  time  of  Mr.  Stewart's  death,  part  of  the  en- 
tailed estates,  that  of  Ascog^  remained  unsold,  and  to 
that  the  Respondent  succeeded  as  heir  of  entail.     He 
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1 839.       employed  the  same  law  agents  to  attend  to  his  affairs 
^g^^^^    Jn  Scotland  who  had  been  employed  by  the   Appel- 
^'  lant's  husband,  and  continued  to   be   eniployed  by 

aod  others,  herself.  They  entered  into  a  correspondence  with 
the  Respondent  from  the  day  they  were  informed  of 
his  brother's  death.  At  that  time  unquestionably  the 
Respondent  and  Appellant  had  adverse  interests,  the 
question  being  then  undecided  whether  the  price  of  the 
sold  estates  belonged  to  Mr.  Stewart's  personal  estate, 
or  to  the  Respondent  as  heir  of  entail,  and  also  whe- 
ther the  Appellant  had  a  right  to  dower  out  of  the 
unsold  estate.  If  the  law  of  the  Virginian  domicile 
of  Mr.  Stewart  were  to  govern  the  distribution  of  his 
property,  the  Appellant  was  entitled,  in  the  events 
that  happened,  to  all  his  personal  estate,  after  her 
daughter's  death,  as  widow,  and  as  sole  heir  of  that 
daughter,  and  also  to  dower  out  of  the  unsold  Scotch 
estate,  and  neither  the  Respondent  nor  Mrs.  Tennent 
were  entitled  to  any  part  of  the  personal  estate ;  and 
if  the  Scotch  domicile  and  law  prevailed,  the  Appel- 
lant would  be  entitled  to  repudiate  her  husbands 
settlements  on  her,  and  take  one-third  of  the  per- 
sonal estate  absolutely,  and  the  terce  or  third  part  of 
the  rents  of  the  real  estate  in  Scotland  for  her  life. 
In  consequence  of  the  doubts  that  suggested  them- 
selves to  Messrs.  Gibson- Craigs  and  JVardlaw,  the 
trustees  under  the  trust-disposition,  and  acting  as 
agents  for  all  the  parties,  they  drew  up  a  memorial 
or  case  for  the  opinion  of  Messrs.  Jeffrey  and  Ruther- 
furd ;  who,  as  well  as  the  trustees  themselves,  seemed 
to  have  grave  doubts  as  to  the  domicile  of  Mr.  Stew- 
art ;  and  as  the  succession  was  to  be  regulated  by  the 
law  of  his  domicile,  they  suggested  the  expediency  of  a 
compromise.  The  opinion  was  expressed  in  doubtful 
language,  merely  because  the  ctise  submitted  raised 
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doubts  where  doubts  did  not  really  exist,  and  because 
it  was  stated  much  more  favourably  for  the  Respon- 
dent than  for  the  Appellant.  But,  even  by  that 
case,  the  whole  matter  for  compromise  was  the  dif- 
ference of  benefit  arising  to  either  party  from  the 
domicile,  whether  it  was  in  America  or  in  Scotland. 
The  correspondence  set  out  in  the  printed  cases 
shows  that  that  was  the  only  question  for  compro- 
mise. If  what  was  actually  compromised  was  a  dif- 
ferent subject  from  that  which  was  contemplated  by 
the  parties,  or  either  of  them,  the  deed  cannot  be 
sustained. 

Although  the  opinion  of  counsel^  with  the  case,  and 
all  the  proceedings  in  the  Scotch  Courts  and  in  the 
House  of  Loi:ds  were  unreservedly  communicated  to  the 
Appellant  as  well  as  to  the  Respondent,  there  is  still 
a  very  perceptible  diflference  of  tone  in  the  communi- 
cations to  one  and  the  other,  manifesting  an  anxiety 
to  secure  the  new  client  succeeding  to  the  unsold 
estate  of  Ascog.  Nothwithstanding  the  encomiums 
passed  by  the  Scotch  Judges  on  Mr.  JVardlaw^  they 
could  not  help  censuring  that  passage  in  his  letter  to 
the  Respondent  of  the  2d  of  October  1830,  in  which 
he  says,  "  Mrs.  C.  Stewart  has  never  written  to  me 
withdrawing  her  consent,  although  the  decision  of 
the  House  of  Peers  has  given  the  case  a  better  aspect 
in  her  favour ;  and  if  I  had  got  your  approbation,  I 
should  by  this  time  have  gone  and  got  the  agreement 
finally  concluded."  Besides  this  leaning  of  the  com- 
mon agent  towards  the  Respondent,  it  ought  to  be 
considered  that  the  Appellant  was  an  American^  resi- 
ding in  Franccy  B,'9f2Ly  from  friends,  without  any  other 
adviser  than  Mr.  JVardlaw^  in  whom  she  confided ; 
she  was  in  a  deplorable  state  of  health,  so  as  to  be 
unable  to  write  her  letters,  and  incapable  of  under- 
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1 839.  standing  those  written  to  her,  and  at  best  unacquainted 
Stewart  ^^^  ^^^  meaning  of  the  technical  terms  used  in  the 
V.  communications  to  her.  Can  she  be  held  under  the 
and  othere.  circumstauccs  to  have  been  aware  of  her  rights  when 
she  put  her  name  to  the  agreement  ?  But  Mr.  Ward- 
law  mis-stated  to  her  not  only  the  law  of  Scotland 
but  also  the  effect  of  the  opinion,  either  from  blunder 
or  ignorance,  no  doubt.  He  informed  her  that  if  the 
law  of  Scotlajid  was  to  regulate  her  rights,  she  would 
be  entitled  to  claim  the  life-rent  of  one-third  of  her 
husband's  personal  estate,  (a  blunder  which  pervades 
all  his  subsequent  letters  to  her,)  and  that  the  two- 
thirds  which  devolved  on  her  daughter  by  survivor- 
ship would  belong  to  her  next  of  kin,  the  Respondent 
and  Mrs.  Tennent :  but  that  by  the  American  law,  if 
that  were  to  govern  the  distribution  of  the  estate,  she 
would  be  entitled  to  the  whole  personalty  in  the 
events  that  happened.  Mr.  Wardlaw^  doubting  which 
law  would  prevail,  recommended  a  tripartite  division 
of  the  personal  estate,  representing  to  the  Appellant 
that  by  agreeing  to  that  arrangement  she  would  have 
the  one-third  of  the  personalty  absoluteh/^  instead  of  a 
life-rent  in  it.  That  was  the  equivalent  for  which  the 
Appellant  was  to  renounce  her  title  to  the  fortune  that 
vested  in  her  daughter — an  equivalent  to  which  she 
was  then  entitled  by  law,  by  the  Scotch  law,  the  law 
least  favourable  to  her  claims.  In  fact,  her  claim 
against  her  daughter's  succession  under  the  law  of 
America  was  never  brought  under  her  view,  Mr.  Ward- 
law's  representations  to  her  being  confined  to  her 
rights  as  widow ;  but  her  principal  claim  arose  from 
the  succession  to  her  daughter,  and  to  that  claim  only 
could  the  proposed  compromise  apply,  because  her 
rights  as  widow  were  the  same  by  the  laws  of  Scotland 
and  America. 
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But  although  there  is  no  proof  or  imputation  of  ia39. 
fraud  against  Mr.  WardlaWy  he  was  certainly  guilty  Stewart 
not  only  of  mistakes  in  law  and  omissions  of  facts  ste^'^^t 
in  his  communications  to  the  Appellant,  but  also  of  and  others, 
misrepresentations  as  to  Mr.  Stewart'^  domicile,  in 
the  statement  of  the  case  for  the  opinion.  Mr.  Stewart 
never  entertained  the  notion  of  abandoning  his  domi- 
cile at  Pomonay  and  his  letters  to  Mrs.  Tennent^  giving 
her  directions  about  the  furniture  there,  and  express- 
ing a  strong  desire  to  find  his  health  sufficient  to  bear 
the  voyage  back  from  Europe^  left  no  doubt  of  his 
domicile  in  her  mind.  If  the  Respondent  was  not 
made  acquainted  by  his  sister  with  the  contents  of 
those  letters,  at  least  he  must  have  known  after  his 
arrival  in  Scotland  that  his  brother  never  gained  a 
domicile  there.  What  could  have  created  any  doubt 
in  Mr.  Wardlaw's  mind  on  the  subject  it  was  impos- 
sible even  to  conjecture,  but  it  clearly  appears  that 
he,  as  well  as  the  Respondent,  plit  the  compromise  on 
that  question.  If,  therefore,  the  Appellant  entered 
into  a  compromise  of  her  rights  upon  misrepresen- 
tations, whether  fraudulent  or  not,  she  was  entitled 
to  relief.  That  parties  may  be  bound  by  a  compro- 
mise by  which  one  of  them  gains  great  advantages 
over  the  other,  is  not  to  be  denied,  but  they  must  all 
have  equal  knowledge  of  the  facts  which  form  the 
subject  of  their  agreement.  The  right  of  succession 
to  the  personal  estate  of  Mr.  Stewart  in  Scotland^ 
under  the  doubts  raised  of  his  domicile,  was  the 
subject  of  compromise.  The  Appellant  was  kept  in 
ignorance  of  her  rights  under  th^  Scotch  law,  which 
was  foreign  law  to  her ;  that  law  was  less  favourable  to 
her  than  the  law  of  America ;  slie  gave  up  her  claim 
under  the  latter  to  the  whole  fund,  by  obtaining  only 
what  the  former  would  unquestionably  award  to  her. 
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1839.        Is  she  to  be  held  bound  by  that  compromise,  to  which 
*    ^    '      she  was  induced  by  the  mistakes  and  misrepresenta- 
V.  tions  of  the  common  agent  ?     ouppose,  m  one  state 

aii'^oUiers.  ^^  fects,  A.  is  entitled  to  property,  which,  in  another 
state  of  facts,  would  belong  to  B.,  and  they  both, 
while  their  rights  are  unascertained,  agree  to  divide, 
there  is  a  consideration  to  the  party  who  is  found  to 
have  given  up  his  rights.  But  suppose  A.  holds  an 
estate,  of  his  right  to  which  there  could  not  be  a 
question,  and  another  estate,  to  which  his  right  is 
doubtful,  and  he  enters  into  a  compromise  respecting 
the  former,  there  would  be  no  consideration,  and  that 
would  not  be  a  binding  compromise ;  yet  is  not  that 
the  state  of  things  in  this  case  ?  The  Appellant  was 
entitled  absolutely  to  22,000  /.  by  the  law  of  Scotland, 
that  being  the  one- third  of  her  husband's  moveable 
effects  there ;  but  if  she  went  to  law  she  might  be  held 
entitled  to  44,000/.  more;  she  gives  up  her  claim  to 
the  latter  sum  on  getting  the  former,  of  her  right  to 
which  there  was  no  doubt.  What  was  the  consideration 
then  for  that  sacrifice  ? 

There  are  no  cases  in  the  law  of  Scotland  appli- 
cable to  this;  family  arrangements  are  not  of  frequent 
occurrence  there.  The  cases  of  Johnstone  v.  PatersoUy 
M^Alistcr  V.  APAlister^  and  Dickson  v.  Hope,  cited  in 
the  Court  below,  have  scarcely  any  bearing  on  this 
case.  In  our  Enylish  Courts  the  cases  are  numerous, 
it  is  clear  by  all  of  them  that  to  constitute  a  valid 
compromise  the  parties  to  it  must  know  the  position 
in  which  they  stand  to  each  other  as  to  their  re» 
spective  rights;  and  foreign  law  is  a  fact  of  which 
they  are  not  presumed  to  have  knowledge.  By  the 
cases  in  our  Common  Law  Courts,  matters  of  which 
there  is  no  doubt  cannot  be  the  subject  of  compro- 
mise; but  where  there  is  a  reasonable  doubt  of  the 
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right,  and  it  is  the  clear  intention  of  the  parties  to 
compromise  it,  those  Courts  enforce  their  agreement. 
Tooley  v.  Windham{f\  King  v.  Hobbs  (g)^  Longridge 
V.  Dormlle  (h). 

The  same  principle  is  recognised  in  our  Courts  of 
Equity,  and  the  decisions  there  are  strongly  opposed 
to  this  judgment.  In  Broderick  v.  Broderick  (i),  Lord 
Chancellor  Harcourt  held  that  "  Qiihex  suppressio  veri 
or  suggestio  falsi  is  a  good  reason  to  set  aside  a  release," 
and  there  accordingly  an  heir  was  relieved  against  a 
release  which  he  executed  to  a  devisee,  on  the  repre- 
sentation that  the  will  had  been  duly  executed.  So  in 
Ptisey  V.  Desbouvrie  (A),  the  daughter  of  a  freeman  of 
London^  having  executed  a  release  of  her  orphanage 
part  for  a  legacy,  without  knowing  that  she  had  a 
right  to  inquire  into  the  amount  of  the  orphanage 
part  before  election,  was  relieved  against  her  deed  by 
Lord  Chancellor  Talbot.  In  Cann  v.  Cann  (/),  Lord 
Macclesfield  said,  "  If  the  party  releasing  is  ignorant 
of  his  right,  or  if  his  right  is  concealed  from  him  by 
the  person  to  whom  the  release  is  made,  these  will  be 
good  reasons  for  the  setting  aside  of  the  release  ;"  but 
as  there  was  no  such  thing  pretended  in  that  case,  the 
relief  sought  was  refused.  Lansdown  v.  Lansdown  (m) 
is  a  case  often  referred  to  on  this  subject,  and  in  that, 
as  in  the  present  case,  there  was  an  error  of  law 
committed  by  the  common  agent  of  the  parties,  with- 
out fraud ;  and  the  Court  gave  relief  by  setting  aside 
the  agreement.  Neither  in  that  case  nor  in  Pusey 
V.  Desbouvrie  was  there  any  misrepresentation  of  facts, 
but  in  both  the  relief  was  granted  by  reason  of  the 
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1839.       parties'  ignorance  of  their  legal  rights.     The  same 
Stewart     principle  was  adopted  in  Bingham  v.  Bingham  (n), 
^'  and  Cocking  v.  Pratt  (o),  and  was  fully  recognised 

and  others,  and  Sanctioned  in  the  more  recent  cases  of  Stockley 
V.  Stockley  {p\  and  Nay  lor  v.  Winch{(j)  ;  although  in 
both  the  latter  cases  the  agreements  were  sustained 
In  Pullen  v.  Ready  (r),  Lord  Hardwicke  could  not  be 
induced  to  set  aside  an  agreement  on  the  ground  of 
alleged  ignorance  of  law.  The  circumstances  of  that 
case,  and  of  others  in  which  that  learned  Judge 
refused  to  interfere,  made  it  difficult  to  believe  that 
such  ignorance  existed.  It  is  not  desirable  that  the 
Courts  should  carry  the  principle  so  far  as  to  set 
aside  solemnly  executed  instruments  merely  because 
the  parties  allege  that  when  they  executed  them  they 
were  ignorant  of  their  own  municipal  law ;  but  surely 
ignorance  of  foreign  law,  which  our  Courts  hold  to  be 
a  fact  to  be  proved  {$)  like  other  facts, — that  is,  by  the 
production  of  it  if  it  be  written  law,  if  unwritten  law 
by  the  personal  examination  or  certificate  of  persons 
skilled  in  it, — would  be  a  sufficient  ground  of  relief. 
In  Dunnage  v.  White  (t),  Sir  T.  Plunier  refused  to 
enforce  a  deed  of  compromise,  saying  (m),  "  In  these 
circumstances  J.  K.  Lewis  executes  this  instrument. 
Is  its  nature  such  as  to  import  that  all  the  parties,  and 
he, among  the  rest,  were  cognizant  of  what  they  did,  and 
understood  their  rights  ?  There  seems  strong  ground 
to  believe  that  the  solicitor,  who  says  he  fully  ex- 
plained the  deed,"  (and  who  was  solicitor  for  both 
parties,  as  Mr.  JVardlaw  was  in  this  case),  **did  not 
understand  the  rights  of  the  parties.     I  will  not  say 

(w)  1  Ves.  sen.  ia6.  {s)  2  Stark,  on  Evid.  331,  2d 

(o)  Id.  400.  ed.     Douglas  y.  Broxxm,  2  Dow  k 

(p)  1  Ves.  &  B.  30.  Clark,  177. 

iq)  1  S.  &  S.  5()5.  (/)  1  Swanst.  137. 

(r)  2  Atk.  587.  (m)  Pp.  150,  151. 
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that  he  intentionally  misrepresented  them,  but  they 
are  grossly  mis-stated  in  the  deed,  &c.  It  is  too  plain 
that  those  by  whom  he  was  surrounded  kept  him  in 
gross  ignorance  of  the  extent  of  the  property  which 
had  devolved  on  him,  &c.  From  the  deed  he  could 
gain  nothing,  but  by  a  sweeping  clause  he  abandons 
without  equivalent  a  probable  share  of  the  personalty 
and  an  undisputed  real  estate,"  &c.  And  referring 
to  the  doctrine  of  Lord  Hardwicke,  in  Stapilton  v. 
Stapilton  (x),  Sir  T,  Plumer  observes,  "  undoubtedly 
parties  entitled  in  different  events  may,  while  the 
uncertainty  exists,  each  taking  his  chance,  effect  a 
valid  compromise."  In  Gordon  v.  Gordon  (y).  Lord 
Eldon  says,  "  If  the  defendant,  James  Gordon,  when 
he  entered  into  the  agreement,  knew  that  there  had 
been  a  private  legal  marriage  between  his  father  and 
mother,  it  would  require  little  time  to  dispose  of  this 
case,"  &c.  *'My  opinion  is,  that  if  James  Gordon, 
prior  to  the  agreement,  knew  that  there  had  been  a 
private  ceremony  of  marriage,  and,  conscientiously 
believing  that  it  was  not  a  legal  marriage,  omitted  to 
communicate  the  fact  to  his  brother,  the  plaintiff  (the 
brother)  would  be  entitled  to  relief,  on  the  principle 
that,  though  family  arrangements  are  to  be  supported 
where  there  is  no  fraud  or  mistake  on  either  side,  or 
none  to  which  the  other  party  is  accessary,  yet  where 
there  is  a  mistake,  though  innocent,  and  the  other 
party  is  accessary  to  it,  the  Court  will  interpose." 
And  again,  his  Lordship  says,  "  There  must  not  only 
be  good  faith  and  honest  intention,  but  full  disclosure; 
and  without  full  disclosure,  honest  intention  is  not 
sufficient."  Accordingly,  in  Groves  v.  Perkins  (z), 
the   Vice-chancellor,  after  observing  that  there   was 
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1839.       no  evidence  of  fraud,  said,  "  The  question  is  whether, 
^    ^'"^      adverting  to  the  nature  of  the  transaction,  there  was 
V.         that  disclosure  made  to  the  plaintiff  which  he  was 
aiiYoihers.    entitled  to  have.     The  administrators  do  not  allege 
that  they  stated  to  the  plaintiff  what  was  the  amount 
of  the  intestate's  property,  or  of  his  wife's  share  of 
it,  &c.     The  deed,  it  is  true,  recites  that  Mrs.  P.  (the 
intestate)  was  at  her  death  possessed  of  very  consider- 
able personal  estate ;  but  I  do  not  think  that  that  was 
a  sufBicient  disclosure ;  and  though  there  was  not  that 
fraud   in    the   transaction    which    the   plaintiff  has 
charged,  yet  as  the  administrators  withheld  from  him 
the  knowledge  of  the  amount  of  his  wife's  share,  there 
was  that  non-disclosure  of  a  material  fact  which  com- 
pels me  to  say  that  the  deed  cannot  stand." 

It  was  assumed  by  the  Judges  in  the  Court  of 
Session  that  the  Appellant  was  not  ignorant  of  her 
rights  :  that  if  there  was  any  ignorance  on  her  part, 
it  was  ignorance  of  law,  and  that  was  no  ground, 
according  to  the  practice  of  the  Scotch  Courts,  to 
rescind  this  agreement ;  and  the  Lord  Justice  Clerk 
cited  a  passage  from  Lord  Stair ^  concluding  thus: 
"  Neither  will  error  or  mistake  in  the  matter  ransact 
transactions,"  &c.,  and  another  passage  from  Lord 
Bankton ;  and  says,  "  Those  authorities  afford  no 
ground  for  holding  that  mere  ignorance  of  a  person's 
rights,  however  occasioned,  if  no  force  or  fraud  has 
been  used,  can  avail."  That  certainly  is  not  the 
law  laid  down  in  Lansdown  v.  Lansdown^  Nay  lor  v. 
JVinch^  or  the  other  numerous  English  cases  before 
referred  to.  And  among  the  writers  on  civil  law, 
Vinnius  and  Chancellor  D'Aguesseau  hold  that  a  mis- 
take in  law,  as  well  as  a  mistake  of  fact,  will  vitiate 
a  deed.  Voet  and  Pothier  hold  the  contrary,  but 
they  all  agree  that  a  mistake  of  foreign  law  is  a  mis- 
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take  of  fact,  which  the  Judges  of  the  Court  of  Session  issQ. 
seem  not  to  admit.  This  subject,  with  the  views  of  J  ^^  ' 
the  commentators  on  civil  law,  is  ably  discussed  by  v. 
Mr.  BurgCj  in  the  third  volume  of  his  Commentaries  andmUer,. 
on  Colonial  and  Foreign  Laws,  (pp.  726  to  748,)  where 
he  has  referred  to  all  the  decisions  in  our  own  and 
foreign  countries.  There  is  one  case,  Hayden  v.  Fos- 
teTf  cited  by  him  from  9  Pickering's  Reports  (^Ameri- 
can),  which  bears  a  strong  resemblance  to  the  present 
case;  and  from  Judge  Storey's  Commentaries  on 
Equity  Jurisprudence,  (p.  144,)  Mr.  Burge  cites  a  case 
of  Lang  v.  The  Bank  of  the  United  States,  in  which 
Mr.  Justice  Shippen,  in  speaking  of  the  effect  of  a 
mistake  of  the  right  of  a  party,  and  that  he  was  not 
bound  by  it,  said,  "  The  case  of  Penn  v.  Lord  Baltic 
more  (a)  is  decisive  to  this  point:  I  was  present  at 
the  argument,  &c.,  and  heard  Lord  Hardmcke  say, 
though  it  is  not  mentioned  in  the  Report,  that  if 
Lord  Baltimore  had  made  the  agreement  in  question 
under  a  mistake  of  his  right  to  another  degree  of 
latitude,  he  ought  to  be  relieved.'* 

Dr.  Lushington  and  Mr.  /.  Russell,  for  the  Respon- 
dent:— Questions  of  much  difficulty  arose,  on  Mr. 
Stewart's  death,  in  respect  of  the  succession  to  his 
personal  estate  in  Scotland;  and  the  difficulty  was 
increased  by  the  death  of  his  daughters.  If  the 
Appellant  were  admitted  to  be  clearly  entitled  to 
all  the  rights  which  she  claims,  they  were  subject  to 
various  deductions.  In  the  first  place,  the  Respon- 
dent might  claim,  under  the  agreement  with  his 
brother  and  uncle  in  1815,  a  full  one-fourth  part  of 
the  rents  of  the  entailed  estates  from  that  date,  or  an 

(fl)  1  Ves.  444. 
VOL.  VI.  3  Q 
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1839.       equivalent  proportion  of  the  prices  of  the  sold  estates ; 
^""^^    '      and  that  claim  would  consume  at  least  15,000/.  of 

OTEWA  BT 

V,  the  fund  constituting  the  deceased's  personal  estate. 
a^Tthera.  !»  the  next  place^  the  Respondent  might  succeed  in 
setting  aside  the  sale  made  to  Mr.  Malcolm  of  the 
Argyleshire  estates  for  40,000/.  within  a  few  days  of 
Mr.  Stewart's  death  ;  certainly  he  could  not  be  com- 
pelled to  confirm  that  sale  without  getting  the  price. 
The  purchaser  had  brought  an  action  for  confirma- 
tion of  the  sale  or  repetition  of  the  price ;  and  that 
action  was  pending  at  the  time  of  the  compromise. 
The  Respondent's  giving  up  these  claims  was  a  good 
consideration  for  the  agreement.  If  the  Argyleshire 
estates  were  held  not  to  be  validly  sold,  the  price 
would  all  belong  to  the  Respondent,  and  then  his  con- 
test would  still  remain  with  the  Appellant  respecting 
the  26,000/^  the  price  of  the  other  estates  that  were 
sold  in  1824;  one-fourth  of  which  sum  would  unques- 
tionably belong  to  him  under  the  American  agreement. 
With  these  and  other  claims  against  Mr.  Stewart^  it 
would  not  be  possible  for  the  Appellant  to  get  more 
than  10,000/.  from  the  whole  property  in  Scotland^ 
and  that,  only  on  the  supposition  of  the  American 
domicile  regulating  the  succession.  If  the  domicile 
were  held  to  be  in  Scotland^  by  the  Scotch  law  the 
Appellant  would  take  one- third  of  the  moveables,  and 
the  two-thirds  would  belong  to  the  two  daughters, 
and  on  the  death  of  the  survivor  would  belong  abso- 
lutely to  the  Respondent  and  Mrs.  Tennent.  Again, 
although  Mr.  JVardlaw  told  the  Appellant  that  she 
would  be  entitled  to  her  terce  out  of  the  Ascog  estate 
for  her  life,  that  was  a  mistake ;  she,  being  an  alien, 
could  not  take  any  interest  in  lands.  These  were 
large  deductions  from  the  Appellant's  claims.     She 
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actually  got  21,000  /.  in   the  first  instance,  and  by        1839. 
subsequent  arran6:ement  with   the  Respondent  and     « 
Mrs.  Tennent  2,400/.  more,  making  altogether  about  v. 

23,000/.,  instead  of  being  confined  to  one-third  of  aaVoihers. 
26,000/.,  subject  to  litigation  in  respect  to  the  Ameri- 
can agreement  and  her  daughter's  succession.  Those 
were  the  considerations  for  the  compromise,  of  which 
the  Appellant  took  all  the  benefits,  and  acquiesced 
until  the  latter  end  of  1832,  when  she  was  advised  to 
set  up  her  husband's  last  will.  There  is  no  pretence 
for  saying  that  that  will  was  not  confined  to  the  pro- 
perty in  Americaj  just  as  much  as  the  trust  disposition 
was  confined  to  his  real  and  personal  estate  in  Great 
Britain. 

It  has  been  argued  very  confidently  on  behalf  of  the 
Appellant  that  her  husband's  domicile  was  American ; 
and  therefore,  as  the  law  of  that  country  would  regu- 
late the  succession  to  him  and  his  daughters,  she 
gave  up  what  she  was  properly  entitled  to.  It  is  not 
necessary  to  contend  that  the  domicile  was  Scotch: 
it  is  sufficient  that  there  were  rational  grounds  of 
doubt:  one  of  the  eminent  counsel  who  gave  the 
joint  opinion  thought  it  was  a  Scotch  domicile.  It 
appeared  that  Mr.  Stewart  left  America  in  1815, 
returned  in  1819,  and  after  ten  months  came  again 
to  Europe  and  remained  until  1827,  when  he  died. 
He  became  a  freeholder  on  his  estates  in  Scotland, 
and  a  naturalized  British  subject ;  and  in  the  affidavit 
for  that  act,  he  declared  it  was  his  intention  to  reside 
in  Britain.  He  appointed  tutors  and  curators  of  his 
children  in  Scotland,  implying  thereby  that  he  meant 
them  to  be  in  Scotland.  All  his  letters  to  his  friends  in 
America  showed  that  his  return  to  them  was  conditional 
on  the  return  of  his  health.  It  was  clear  he  wished 
to  visit  that  country  again,  but  not  that  be  intended 
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to  reside  there.    The  mere  inteDtion  to  return  did  not 
establish  the  domicile ;  Bruce  v.  Bruce  (6)  ;  Stanley  v. 
Bruce  {c).      These  and    other   cases   that  could  be 
cited  show  that  Mr.  Rutherfurd  did  not  fall  into  any 
great  blunder  by  doubting  whether  the  succession  to 
Mr.  Stewart'^  personal  estate  was  not  to  be  regulated 
by  the  law  of  Scotland.     Under  all  the  circumstancesj 
the  Appellant  acted  prudently  in  taking  Mr.  Ward- 
law' b  recommendation ;  and  it  is  not  competent  to  her, 
after  acting  on  the  agreement  when  it  suited  her  con- 
venience, now  to  renounce  it  and  seek  to  establish  her 
rights  at  law.     Had  not  the  compromise  taken  place, 
there  would  be  no  end  of  lawsuits ;  to  avoid  which, 
was  recited  in  the  agreement  to  be  one  of  its  principal 
objects.     That  and  all  the  recitals  in  the  agreement 
were  the  aggregate  of  the  considerations  for  the  divi- 
sion of  the  property  into  three  equal  parts.     It  was  in 
consideration  of  that  arrangement  that  the  Respcm- 
dent  validated  the  contract  of  sale  to  Mr.  Jkfalcohn. 
After  that  ratification  it  was  impossible  to  restore  the 
parties  to  the  relative  position  in  which  they  stood 
before  the  compromise. 

The  chief  argument  for  the  Appellant  is,  that  she 
was  left  ignorant  of  her  right  to  repudiate  her  hus- 
band's settlements  and  claim  her  jus  relictcB,  by  the 
law  of  Scotland^ — supposing  the  succession  to  be 
governed  by  that  law; — and  to  get  rid  of  the  eflfect 
of  the  cases  in  Scotland  and  England,  deciding  that 
ignorance  of  points  of  law  is  no  ground  for  setting 
aside  a  compromise,  it  was  urged  that  Scotch  law 
was  to  the  Appellant  foreign  law,  which  was  there- 
fore to  be  taken  as  fact ;  and  in  support  of  that  argu- 
ment,  Mr.  Burge'B  learned  work  was   referred  to. 


(i)  2  Bos.  &  P.  aso. 


W  3  Hagg.  458. 
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But  it  ought  to  be  observed,  that  the  cases  cited  in        I839. 
that  work  upon  the  point,  are  not   cases  of  family     stewart 
arrangements,  and  do  not  apply  to  this  case.     The  v- 

Respondent  had  as  much  cause  as  the  Appellant  to  and  others. 
complain  that  he  was  left  in  ignorance  of  the  Scotch 
law,  because  Gibson-Craigs  8^  Co.  did  not  explain  to 
him  that  it  was  competent  to  him  to  reduce  tlie 
contracts  for  sale  of  the  estates,  on  the  ground  of 
death-bed. 

Cases  on  the  subject  of  family  arrangements  are  of 
rare  occurrence  in  Scotland^  and  the  only  cases  there 
found  applicable  are  those  that  were  cited  in  the 
Court  below.  Of  the  numerous  cases  in  our  Courts 
of  Equity,  most  of  them  are  opposed  to  the  Appellant's 
claim  to  rescind  the  agreement,  especially  the  more 
recent  cases,  in  which  those  Courts  show  a  disinclina- 
tion to  open  settlements  deliberately  entered  into  for 
the  purpose  of  putting  an  end  to  disputes  in  families. 
Stapilton  V.  Stapilton  (d) ;  Pullen  v.  Ready  (e)  ;  Cory 
V.  Cory  {/) ;  Naylor  v.  Winch  (g)  ;  Hotchkis  v.  Dick- 
son (h).  In  this  last  case,  Lord  JEldon  is  stated  to 
have  observed,  during  the  argument  in  this  House, 
"  that,  according  to  all  law  and  upon  principle,  where 
there  is  fairly  a  doubt  as  to  the  rights  of  parties  and 
an  agreement  without  fraud,  it  is  binding."  "  The 
case  of  Gordon  v.  Gordon  (he  said)  stood  on  a  different 
ground,  because  there  was  a  suppression  of  a  material 
fact  by  one  of  the  parties."  In  the  present  case  there 
is  no  allegation  that  the  Respondent  suppressed  or 
concealed  anything,  or  was  a  party  to  any  suppres- 
sion or  concealment.  Indeed,  the  extent  of  the  Ap- 
pellant's ignorance  of  her  rights  is  very  uncertain ; 

{d)  1  Atk.  2.  (g)  1  S.  &  S.  566. 

(e)  2  Atk.  587.  (h)  2  Bligh,  348. 

(JT)  1  Ves.  sen.  19. 
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she  may  not  have  known  the  whole  law  of  her  case, 
but  it  is  probable  she  had  more  knowledge  of  it  from 
the  personal  interview  with  Mr.  WardlaWy  on  his  visit 
to  her  in  1829,  than  appears  in  their  correspondence. 
In  her  letters  she  professes  herself  willing  to  make  a 
sacrifice,  on  grounds  from  which  it  may  be  inferred 
that  she  knew  her  legal  rights.  If  all  the  risks  and 
possible  consequences  of  litigation  are  taken  into 
view,  she  sustained  no  injury  by  the  compromise. 
But  even  if  she  sustained  some  loss  in  consequence  of 
being  ignorant  of  her  legal  rights,  she  was  misled  by 
her  professional  adviser  without  fraud ;  and  although 
he  was  then  acting  as  agent  for  the  Respondent,  she 
was  fully  aware  of  that  and  took  his  advice,  which  was 
honestly  given,  and  she  deliberately  signed  the  agree- 
ment ;  any  inadvertence  of  her  legal  adviser  cannot 
be  made  to  affect  third  parties. 


The  JLord  Chancellor: — The  object  of  this  suit  was 
to  set  aside  a  deed  or  agreement  signed  by  the  pur- 
suer on  the  12th  of  February  1831,  by  which  she  and 
the  defender,  the  brother,  and  Mrs.  Tennent  the  sister, 
of  the  pursuer's  late  husband,  entered  into  an  arrange- 
ment as  to  various  matters  of  dispute,  which  had  arisen 
between  them,  respecting  the  property  of  the  pursuer's 
late  husband.  A  subsequent  arrangement  having  been 
made  between  the  pursuer  and  Mrs.  Tennent^  the  pre- 
sent contest  is  only  with  the  brother.  The  summons 
stated  three  grounds  for  the  relief  prayed :  first,  an 
objection  in  form,  which  has  not  been  relied  upon(t); 
secondly,  that  the  pursuer  was  induced  to  sign  the 
agreement  in  ignorance  of  her  rights,  being  misled 
by  those  who  acted  at  the  same  time  as  her  agents 

(i)  For  the  same  reason,  that  objection  (which  related  to  the  at- 
testation and  execution  of  the  deed)  is  not  noticed  in  this  Report- 
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and  as  agents  for  the  other  parties  to  it ;  and  thirdly, 
that  she  was  at  the  time  ignorant  of  the  existence  of  a 
will  executed  by  her  husband,  by  which  he  gave  her 
all  his  personal  property ;  or  at  least  that  the  effect  of 
the  will  was  overlooked  by  her,  and  that  the  agree- 
ment or  deed  which  she  asks  to  be  set  aside  proceeded 
upon  the  footing  that  no  such  will  existed. 

It  is  important  to  examine  the  facts  recited  in  the 
deed  in  question^,  and  then,  by  comparing  them  with 
the  facts  proved,  to  consider  how  far  they  were,  by 
misrepresentation  or  omission,  inconsistent  with  the 
truth.  The  deed  states  the  succession,  in  1815,  of 
the  plaintiff's  husband,  to  certain  entailed  estates  in 
Scotland^  and  that,  it  being  uncertain  whether  he 
(then  residing  in  and  being  a  native  of  the  United 
States  of  A  merica)^  or  his  uncle,  or  the  defender,  was 
entitled,  they  had  agreed  that  the  party  in  possession 
should  pay  to  each  of  the  others  one-fourth  of  the  in- 
come during  his  own  life,  and  during  such  time  as  his 
widow  might  receive  dower ;  That  Frederick^  who 
possessed  the  estates,  had  not  paid  anything  to  the  de- 
fender under  their  agreement ;  That  Frederick^  being 
advised  that  the  entail  was  not  effectual,  instituted 
a  suit  in  the  Court  of  Session  against  the  heirs  of 
entail,  and  in  1827  obtained  an  interlocutor,  declar- 
ing that  he  might  sell  the  estates,  but  that  he  was 
bound  to  reinvest  the  purchase  money ;  That  he  ap- 
pealed from  that  interlocutor  to  the  House  of  Lords, 
but  died  before  the  appeal  was  determined ;  That  in 
1824  Frederick  sold  part  of  the  estates,  and  in  1827 
other  part,  and  died  on  the  20th  of  May  1827  ;  That 
an  action  had  been  brought  by  the  purchaser  of  part 
of  the  estate,  to  have  his  title  confirmed,  or  for  repay- 
ment of  the  purchase-money,  which  was  still  depend- 
ing, and  that  it  had  been  determined  on  the  appeal  by 
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1 839.       the  House  of  Lords  that  there  was  no  obligation  to  re* 
Stewa  iiT     invest  the  purchase-money  of  the  estates ;  and  conse- 
^'  quently  that  the  price  must  be  considered  as  falling 

aiid  utbert.  Under  a  certain  trust-deed  of  settlement,  one  of  several 
deeds  before  recited. — ^The  deeds  so  recited  were,  first, 
a  mortis  causa  deed  executed  by  Frederick^  securing, 
under  the  powers  of  the  entail,  1,000/.  to  Mary^  his 
only  child  by  his  first  marriage :  secondly,  heritable 
bonds,  securing  to  the  Appellant  1 00  2.  per  annum, 
but  which  bonds  are  stated  to  have  been  renounced 
by  her :  thirdly,  a  bond  of  provision,  securing  to  his 
children,  with  the  former  provisions,  all  he  could  by 
law  charge  upon  the  estate ;  that  is,  to  one  child  one 
year's  rent;  to  two  or  more,  three  years'  rent :  fourthly, 
a  bond  of  annuity  and  provision,  securing  to  his  wife 
800  /•  per  annum :  fifthly,  instruments  making  certain 
provisions  for  his  brother  and  sister,  in  the  event  of 
his  being  found  to  have  dominion  over  the  purchase, 
money:  and,  lastly,  a  trust-deed  of  settlement,  whereby 
he  gave  and  disponed  his  whole  heritable  estate  and 
effects  in  Great  Britain  to  trustees,  of  whom  Mr. 
TVardlaw  was  one,  and  whom  he  appointed  his  exe- 
cutors, upon  trust  to  pay  his  debts  and  legacies,  and 
then  one-third  of  the  income  to  his  wife  for  life,  the 
foresaid  annuity  (800  Z.)  to  be  taken  in  part,  and  to  pay 
over  and  divide  the  residue  amongst  his  children,  to 
be  paid  at  twenty-one  or  marriage : — That  he  left  only 
two  children,  Mary  by  his  first  marriage,  who  died  in 
August  1829,  and  Letitia  by  the  Appellant,  who  died 
in  January  1830 ;  and  that  it  was  uncertain,  owing  to 
various  circumstances,  upon  whom  had  devolved  the 
right  of  succession  to  the  prices  of  the  said  lands  so 
far  as  unconssumed,  and  to  the  other  personal  estate 
left  by  him  and  his  daughters,  and  conflicting  opi* 
nions  were  entertained   on  the    point  by   different 
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eminent  counsel  at  the  Scottish  bar,  and  that  a  trial 
at  law  of  the  very  intricate  questions  arising  thereon 
must  be  attended  with  very  general  delay,  expense, 
and  uncertainty : — Therefore  the  parties  agree  that  the 
free  proceeds  of  the  whole  estate  and  effects  left  by 
Frederick  and  his  daughters  in  Great  Britain  or 
elsewhere  in  Europe^  other  than  the  entailed  estates, 
should  be  equally  divided  between  the  Appellant,  the 
Respondent,  and  Mrs.  Tennent.  But  it  was  agreed 
that  this  arrangement  should  not  extend  to  any  part 
of  the  entailed  estates  unsold,  or  ineffectually  disposed 
of  at  the  time  of  Frederick's  death,  nor  to  any  estate, 
property,  or  effects  of  him  or  of  his  daughters  in 
America ;  the  Appellant  taking  such  one-third  in  full 
of  all  other  demands  in  right  of  her  husband  or  of  his 
daughters,  and  the  Respondent  taking  his  one-third 
in  full  of  his  claim  under  the  agreement  with  Frede- 
rick and  their  uncle  in  America;  and  all  declaring 
that  any  testament  which  Frederick  had  executed,  if 
any  such  there  were,  in  reference  to  his  property  in 
Americuj  should  take  effect  without  being  affected  by 
the  agreement. 

It  is  to  be  observed  that  there  is  no  inaccuracy,  in 
point  of  fact,  in  the  statements  of  this  deed^  which 
could  have  misled  the  pursuer,  of  the  two  points  re- 
lied upon  by  her,  namely,  the  will  of  Frederick  dis- 
posing of  his  personal  estate,  and  the  widow's  title  to 
the  jti8  relictcB.  The  existence  of  a  will  is  referred  to 
as  affecting  property  in  America,  and  the  share  of  the 
widow  under  the  agreement  is  expressed  to  be  in  full 
of  dower,  jointure,  annuity,  terce  of  lands,  third  or  half 
of  moveables,  and  everything  else  which  she  could 
ask  or  claim  through  the  decease  of  her  husband  or  his 
said  daughters,  or  either  of  them,  any  manner  of  way. 
It  is,  however,  contended  that  the  pursuer  entered  into 


1839. 


Stew  A  AT 

Stewart 
and  others. 


CASES  IN  THE  HOUSE  OF  LORDS.  959 

he  signed  the  agreement,  hy  which  it  is  inferred  that       i8S9. 
he  had  obtained  information  upon  the  rights  of  the     ste^^rt 
parties  which  the   Appellant  had   not.     As  to  the     ^    ». 

Stewart 

latter,  I  do  not  find  it  in  evidence  what  this  advice  and  others. 
was;  and  when  I  see  that  the  Appellant  had  seen 
the  opinion  of  Mr.  Jeffrey  and  of  Mr.  Rutherfurd 
upon  the  whole  case,  in  which  the  will  in  ques- 
tion is  brought  under  notice,  I  cannot  think  the  fact 
of  another  opinion  having  been  taken  by  Professor 
Stewart  of  any  importance.  As  to  the  expression  in 
the  letter  of  th«  2d  of  October  1830,  "  Mrs.  C.  Stewart 
has  never  written  to  me  withdrawing  her  consent, 
although  the  decision  in  the  House  of  Peers  has  given 
the  case  a  better  aspect  in  her  favour :"  it  does  not 
appear  why  that  decision  should  have  induced  her  to 
withdraw  her  consent.  If,  indeed,  the  decision  had 
been  the  other  way,  there  would  not  have  been  any- 
thing upon  which  the  agreement  could  operate;  but 
as  the  proposition  was  made  in  contemplation  of  such 
a  decision,  there  seems  no  reason  why  either  party 
should,  upon  its  taking  place,  wish  to  withdraw  from 
it.  I  must  therefore  assume,  because  such  I  think  to 
be  the  result  of  the  evidence,  that  Mr.  fVardlaw  acted 
fairly,  honestly,  and  to  the  best  of  his  judgment  in 
concluding  the  arrangement  complained  of,  and  that 
the  pursuer's  case  must  stand  upon  an  imputed  error 
in  law  of  the  common  agent. 

Of  the  principal  question  which  existed  between 
the  parties,  it  is  not  necessary  to  say  much:  I  mean 
that  of  the  domicile  of  the  Appellant's  husband.  The 
circumstances  created  a  serious  difficulty:  the  facts 
were,  I  think,  fairly  stated  for  the  opinion  of  two 
eminent  lawyers  in  Scotland.  They  thought  the  case 
doubtful,  and  recommended  a  compromise  ;  and  if  the 
division  of  the  property  had  taken  place  upon  the 
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principle  of  the  chances  of  succession,  equal  to  both 
parties,  upon  that  question  there  could  have  been  no 
pretence  for  impeaching  the  arrangement. 

Upon  the  question  of  the  will  I  have  felt  no  diffi- 
culty :  no  doubt,  the  terms  used  are  general  enough, 
taken  by  themselves,  to  pass  personal  property  of  eveiy 
description;  but  it  is  equally  clear  that  such  was 
not  the  testator's  intention.  By  his  bonds  of  provision 
in  favour  of  his  wife  and  children,  and  by  the  trust 
disposition  of  the  2d  of  September  1826,  he  had  dis- 
posed of  all  he  could  dispose  of  in  Great  Britam. 
He  made  the  will  in  question  on  the  16th  of  March 
1827,  giving  indeed  his  personal  estate  to  his  wife, 
but  referring  to  no  subject-matter  except  what  was  in 
America.  He  then,  in  May  1827,  executed  bonds  in 
favour  of  his  brother  and  sister,  out  of  the  proceeds  of 
his  Scotch  estates ;  and  by  a  writing  holograph,  found 
by  his  widow  with  the  trust  disposition  and  wiU,  he 
directs  the  will  to  be  sent  to  America^  and  mentions 
the  trust  disposition  as  disposing  of  the  property  in 
Scotland.  This  will  the  Appellant  had  in  her  posses- 
sion during  the  whole  negotiation,  and  it  does  not 
appear  that  Mr.  Wardtaw  had  any  knowledge  of  it 
Indeed  the  Appellant's  letter  of  the  17th  of  March 
1832  admits  that  he  had  not,  but  the  agreement  of 
compromise  refers  to  it  as  applying  to  American  pro- 
perty only.  On  the  24th  of  December  1832,  the  Ap- 
pellant, having  objected  to  the  division  of  the  funds 
under  the  agreement,  demanded  1,000/.  more  from 
the  Respondent,  stating  that  she  was  desirous  of  com- 
pleting the  agreement,  but  that  she  would  not  com- 
plete it  on  any  other  terms  ;  and  on  the  21st  of  January 
1832  she  gave  a  receipt  for  1,000/.  to  the  Respondent, 
which  stated  that  it  was  paid  in  terms  of  the  proposal 
contained  in  the  letter  of  the  24th  of  December^  and 
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agreed  to  by  his  letter  of  the  20th  of  April ;  although 
she  had,  before  that  time,  made  a  claim  to  all  the  pro- 
perty, upon  the  expression  used  in  the  will,  as  appears 
by  her  letter  of  the  17th  of  March  1832.  Under  these 
circumstances,  it  is  not  matter  of  surprise  that  the 
Appellant  did  not,  in  the  first  instance,  claim  the  pro- 
perty in  Scotland  under  the  will ;  or  that,  having  at 
last  set  up  such  claim,  she  abandoned  it,  and  agreed  to 
confirm  the  agreement  without  reference  to  it :  clearly, 
after  this,  there  can  be  no  question  of  impeaching  the 
compromise  upon  any  supposed  title  of  the  Appellant 
to  the  property  in  Scotland  under  the  will. 

The  only  question  of  any  difficulty  remains  to  be 
considered ;  namely,  the  right  of  theAppellant,  upon 
her  husband's  death,  to  repudiate  the  provision  he 
had  made  for  her,  and  to  claim  her  jus  relictce.  As  to 
this,  the  facts,  as  I  collect  them  from  the  very  nu- 
merous documents  in  the  case,  were  these  : — At  the 
time  of  the  death  of  the  Appellant's  husband,  he  had 
sold  most,  but  not  all,  his  entailed  estates.  The  Court 
of  Session  had  declared  that  he  had  a  right  so  to  do, 
but  that  he  was  bound  to  reinvest  the  purchase  monies; 
against  which  latter  declaration  he  had  appealed  to 
this  House,  which  appeal  was  then  pending.  In  the 
disposition  of  his  property  he  had  provided  for  either 
event.  If  the  judgment  was  to  be  affirmed,  and  the 
property  was  therefore  to  pass  to  the  heirs  of  entail, 
he  had,  to  the  extent  of  his  powers,  charged  upon  the 
estate  provisions  for  his  wife  and  daughters :  and  by 
the  trust  disposition,  he  had,  in  the  event  of  that  judg- 
ment being  reversed,  given  to  his  wife  a  life  income 
in  one-third,  and  the  residue  equally  between  his 
daughters.  In  the  one  case,  it  is  stated  that  the 
widow's  income  would  be  600  /.  per  annum,  and  in  the 
other  800/.;  but  in  neither,  according  to  his  dispo- 
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sition,  would  she  have  any  power  over  any  part  of  the 
capital.  It  is  quite  clear  that,  pending  the  appeal  to 
the  House  of  Lords,  she  could  not  repudiate  the  pro- 
visions and  claim  the  jfis  reHctce^  because,  in  the 
event  of  the  judgment  being  affirmed,  there  would  be 
no  fund  upon  which  it  would  operate;  and  if  she  had 
been  apprised  of  her  right  to  elect,  it  is  hardly  to  be 
supposed  that  she  would  have  exercised  it  as  against 
her  own  daughter  and  her  daughter-in-law.  It  ap- 
pears, in  fact,  that  she  did  take  the  benefit  of  the 
provisions ;  indeed,  the  receipt  she  gave  to  the  Respon- 
dent on  the  21  St  of  January  1832,  was  expressed 
to  be  on  account  of  the  annuity  payable  to  her  from 
the  estate  of  her  husband  to  February  1831,  the  date 
of  the  agreement,  by  which  she  in  terms  renounced 
all  the  provisions  made  for  her  by  her  husband. 
"  The  jointure,  dower,  terce  of  lands,  half  or  third 
of  moveables,  and  everything  else  which  she  could 
ask  or  claim  through  the  decease  of  her  husband  or 
his  daughters,  or  either  of  them,  any  manner  of  way." 
But  this  acceptance  of  his  provisions  and  this  re- 
nunciation of  her  rights  as  widow,  ought  not,  it  is 
said,  to  prejudice  her,  but  that  the  compromise  ought 
to  be  set  aside,  because  she  was  ignorant  of  her  right 
to  repudiate  the  provisions,  and  to  claim  the  jus  reUc- 
tee;  and,  notwithstanding  some  passages  in  her  letters, 
which  were  relied  upon  to  prove  the  contrary,  I 
think  that  the  fair  result  of  the  evidence,  unless  she 
had  for  some  reason  abandoned  it,  is  that  she  was  not 
aware  of  her  having  any  such  right,  and  that  the 
agreement  was  concluded  upon  the  supposition  that 
her  only  title  against  her  husband's  property  was  to 
the  provisions  he  had  made  for  her.  I  think  it  equally 
clear  that  such  was  the  impression  upon  Mr.  WariUaws 
mind ;  for  such  were  his  representations,  both  to  the 
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Appellant  and  to  the  Respondant.  But  whether  this 
arose  from  any  misapprehension  of  the  rule  of  law,  or 
from  his  knowledge  of  any  act  of  hers  amounting  to 
or  regulating  her  election,  does  not  appear. 

It  is  to  be  observed  that  in  the  memorial  or  case 
submitted  to  Mr.  Jeffrey  and  Mr.  Rutherfardy  the  facts 
material  to  raise  this  question  are  fully  and  fairly 
stated ;  and  the  6th  question  put  is,  whether  Mr. 
Stewart'^  widow  was  entitled  to  any  share  of  the  suc- 
cession ;  to  which  the  answer  is,  "  on  the  supposition 
of  the  law  of  Scotland  regulating  the  succession  of  Mrs. 
Stewart  and  her  children,  in  which  view  alone  this 
question  is  of  importance,  we  are  of  opinion  that  the 
widow  has  no  right  whatever  to  any  part  of  the  funds 
except  in  so  far  as  she  claims  her  share  of  the  goods 
in  communion  or  under  Mr.  Stewart's  trust-deed." 
This  opinion  was  sent  to  the  Appellant  in  a  letter  from 
Mr.  Wardlaw,  dated  6th  oi  April  1830,  in  which  he 
tells  her  that  from  the  opinion  she  will  find  that  if  the 
law  of  Scotland  is  to  be  the  rule,  she  would  get  none 
of  the  money  except  the  annuity  for  life ;  whereas  by 
the  proposed  division  into  three  parts  she  would  have 
20,000  /.,  which  would  leave  an  income  of  about  800  L 
per  annunij  and  that  capital  at  her  own  disposal.  This 
certainly  does  not  accurately  represent  the  opinion  it 
purports  to  explain,  unless  he  knew  of  facts  excluding 
her  election :  and  if  he  did  not,  it  is  to  me  evident 
that  this  inaccuracy  was  unintentional.  Indeed  it 
appears  that  Mr.  Wardlaw  submitted  a  draft  of  the 
agreement  to  the  same  counsel,  in  which  Mrs.  Stewarty 
in  consideration  of  the  one-third  of  the  proceeds  of  the 
sales,  renounces  all  other  claims ;  and  in  the  letter  to 
Mr.  Ruther/urdy  which  accompanied  it,  represents  it  as 
in  conformity  to  the  advice  they  had  given,  and  desires 
him  to  approve  the  draft,  if  thought  applicable  to  the 
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circumstances.     The  draft  was  approved.     It  stated 
all  the  facts  upon  which  the  Appellant's  right  to  claim 
the  jus  relictiB  depends.     The  inadequacy  of  the  con- 
sideration now  relied  upon,  regard  being  had  to  soch 
right,  was  as  much  submitted  to  the  consideration  of 
those  eminent  counsel  as  it  could  have  been  to  Mr. 
Wardlaw;  but  they  approved  of  the  draft,  which  they 
were  only  to  do  if  they  thought  it  applicable  to  the 
circumstances ;  and  thereby  may  be  supposed  to  haye 
approved  of  the  proposed  terms  of  compromise,  with- 
out s^ain  raising  or  suggesting  the  point  upon  which 
it  is  now  sought  to  be  set  aside.    In  fact,  beyond  what 
is  suggested  in  the  opinion  of  the  3d  of  April  1830, 
the  point  does  not  seem  to  have  occurred  to  any  of 
the  parties ;  and  the  question  is,  whether  a  compro- 
mise and  arrangement  fairly  and  honestly  entered 
into,  in  which  the  party  now  complaining  acted  under 
the  advice  of  a  professional  man,  who  called  to  his 
assistance  two  of  the  most  distinguished  counsel  of  the 
Scotch  bar,  is  to  be  set  aside,  because  a  point  was  0Te^ 
looked,  in  that  party's  case,  which,  if  thought  of  at  the 
time,  might  have  prevented  her  from  agreeing  to  the 
terms  proposed,  as  it  might  have  made  a  very  material 
difference  in  the  relative  situation  of  the  parties. 

It  must  not,  however,  be  assumed  that  the  pursuer 
only  got  what  she  must  at  all  events  have  been  entitled 
to ;  because,  had  she  at  that  time  repudiated  the  provi- 
sion made  for  her  by  her  husband  and  claimed  the  jns 
relict(Bj  the  benefit  she  would  have  taken  would  have 
been  subject  to  reduction  from  some  of  the  circum- 
stances alluded  to  by  the  Respondent's  counsel;  but  to 
those  I  think  it  unnecessary  to  advert,  because,  as  the 
difference  between  what  she  was  supposed  to  be  entitled 
to  and  what  she  might  have  derived,  was,  even  after 
such  deductions,  considerable,  the  principle  how  hr 
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such  an  oversight  will  entitle  a  party  to  have  the        issQ. 
whole  arrangement  rescinded,  may  be  considered  with-      c^J^^^J^, 
out  ascertaining  the  precise  extent  of  the  loss  it  may  r. 

be  supposed  to  have  occasioned.  If,  indeed,  it  had  and  Juk  is. 
appeared  that  the  Respondent  had,  upon  the  faith  of 
this  compromise,  abandoned  a  case  which  he  might 
otherwise  have  prosecuted  against  a  purchaser  for 
setting  aside  the  sale  upon  the  ground  of  death-bed, 
an  answer  would  at  once  have  been  given  to  the  pur- 
suer's case,  as  it  would  be  impossible  to  restore  the 
Respondent  to  his  original  situation.  The  estate  in 
question  is  not  enumerated  in  the  exception  in  the 
agreement,  but  the  exception  applies  to  all  other 
parts  of  the  estate  ineffectually  disposed  of,  which  it 
would  seem  must  include  a  sale  reducible  upon  the 
ground  of  death-bed.  I  do  not,  therefore,  rely  on 
that  as  a  material  circumstance,  but  proceed  to  con- 
sider the  rule  of  law  in  this  country  and  in  Scotland 
with  reference  to  the  alleged  error  or  omission  in  the 
legal  advice  under  which  the  Appellant  was  acting 
when  she  executed  the  deed  of  compromise  and 
arrangement ;  and,  in  doing  this,  it  must  be  kept  in 
mind  that  the  mistake  is  upon  a  point  of  law  only,  and 
that  not  of  foreign  law,  but  of  Scotch  law.  All  the 
facts  raising  the  point  of  law  were  fully  known  to  all 
the  parties,  and  the  point  of  law  mistaken,  or  not 
attended  to,  was,  that  the  pursuer  was  entitled  to 
repudiate  the  provisions  made  for  her  by  her  deceased 
husband,  and  to  claim  the  jus  relictcB ;  whereas  the 
negotiation  and  the  compromise  proceeded  upon  the 
supposition  that,  if  the  law  of  Scotland  was  to  prevail, 
she  could  only  claim  the  benefit  of  those  provisions. 

The  English  authorities  are  not  all  consistent, 
though  in  the  result  altogether  they  appear  to  esta- 
blish a  sufficiently  clear  principle.  One  of  the  earliest 
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is  Frank  v.  Frank  (/).  It  must  be  assamed  that  the 
fraud  there  alleged  was  not  proved,  but  there  being 
no  proof  of  the  recovery,  the  eldest  brother  had  given 
up  the  freehold  lands  to  the  younger,  without  consi- 
deration, upon  a  misapprehension  of  fact;  yet  the  Court 
denied  him  any  relief,  upon  the  ground  tJiat  modus  et 
eonventio  vincunt  legem.  The  next  case  in  point  of  date, 
Cann  v.  Cann(jn)^  although  often  quoted  upon  this 
subject,  and  though  valuable  as  recognizing  the  doc- 
trine, is  not,  for  the  facts  of  it,  of  much  importance, 
because  the  party  seeking  to  be  relieved  from  the 
agreement  of  compromise  failed  to  prove  that  he  had 
been  injured  by  it.  Lansdown  v.  Lansdown  (n)  is  a 
very  strong  case  of  setting  aside  a  compromise,  and  a 
conveyance  in  pursuance  of  it ;  but  it  is  impossible  to 
ascertain  the  facts.  It  appears  that  fraud  was  alleged 
against  the  younger  brother;  and  Hughes^  who  had 
advised  upon  the  rights  of  the  two,  was  made  a 
defendant,  which  could  only  have  been  done  upon  an 
imputation  of  fraud,  and  in  Mo8eletf%  Report  it  is  said 
that  the  Lord  Chancellor's  decree  proceeded  upon  the 
ground  of  mistake  and  misrepresentation.  But  Mr. 
Jacob's  extract  from  the  Registrar's  book  is  no  doubt 
correct  in  stating  the  ground  to  be  ^^misrepresentation 
of  the  law."  It  is,  however,  to  be  observed,  that  m 
Moseley  the  eldest  son  is  reported  to  have  said  that 
he  would  rather  divide  the  estate  than  go  to  law, 
though  he  had  the  right ;  and  that  the  Court  is  repre- 
sented to  have  said  that  the  maxim  ignarantia  juris 
non  excusat  did  not  hold  in  civil  cases,  which,  it 
will  be  seen,  has  not  been  a  doctrine  recognised  in 
modem  cases* 


(0  1  Ch.  Gas.  84. 
(m)  I  P.  Wm«,  733. 


(n)  M08.  364,  and  t  J«c.&  W. 
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In  Stapilton  v.  Stapilton  (o),  Henry ^  the   eldest       *1839. 
son,  being   illegitimate,  Philip,  the  second  son,  re-     stewart 
ceived  no  consideration  for  the  arrangement,  by  which     ^    v, 

Stewart 

the  estates,  of  which  Philip  was  tenant  in  tail,  sub-  and  oihen. 
ject  to  his  father's  life,  were  divided  between  them; 
but  Lord  Hardwickej  approving  the  doctrine  of  Lord 
Macclesfield  in  Cann  v.  Cann^  said,  "  that  an  agree- 
ment entered  into  upon  a  supposition  of  a  right,  or  of 
a  doubtful  right,  though  it  after  comes  out  that  the 
right  was  on  the  other  side,  shall  be  binding,  and  the 
right  shall  not  prevail  against  the  agreement  of  the 
parties  ;  for  the  right  must  always  be  on  the  one  side 
or  the  other,  and  therefore  the  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  for  an  agree- 
ment (jp) ;"  and  he  therefore  maintained  the  arrange- 
ment, and  decreed  a  performance  of  what  remained 
to  be  done  to  carry  it  into  effect.  In  Pullen  v. 
Ready  (q)  there  was  an  agreement  to  divide  property 
between  brothers  and  sisters,  upon  the  'assumption 
that  all  were  entitled  under  a  will,  and  the  fact  that 
one  of  them  had  married,  without  consent,  which  was 
by  the  will  made  a  ground  of  forfeiture,  did  not 
appear  to  have  been  adverted  to.  Lord  Hardwicke 
enforced  the  agreement;  and  with  reference  to  the 
argument,  that  although  the  marriage  having  been 
without  consent  must  have  been  known  to  all  the 
parties,  yet  that  the  consequences  in  law  might  not, 
he  observed  (r),  **  If  parties  are  entering  into  an  agree- 
ment, and  the  very  will  out  of  which  the  forfeiture 
arose  is  lying  before  them  and  their  counsel,  while 
the  drafts  are  preparing,  the  parties  shall  be  supposed 
to  be  acquainted  with  the  consequence  at  law  as  to 
this  point,  and  shall  not  be  relieved  under  a  pretence 
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of  being  surprised,  with  such  strong  circumstances 
attending  it/'  Bingham  v.  Bingham  (s)  was  not  a 
case  of  compromise,  but  of  a  sale,  by  the  defendant 
to  the  plaintiff,  of  an  estate  which  was  already  his ; 
and  a  return  of  the  purchase-money  was  decreed 
at  the  Rolls,  upon  the  ground  of  mistake.  That 
case,  therefore,  does  not  bear  directly  upon  the 
present  If  it  were  necessary  to  consider  the  prin- 
ciple of  that  decree,  it  might  not  be  easy  to  distin- 
guish that  case  from  any  other  purchase  in  which 
the  vendor  turns  out  to  have  had  no  title.  In  both 
there  is  a  mistake,  and  the  effect  of  it  in  both  is  that 
the  vendor  receives,  and  the  purchaser  pays,  money 
without  the  intended  equivalent.  In  Gibbons  v. 
Caunt(t)j  Lord  Alvanky,  speaking  of  agreements  of 
compromise,  says  (w),  **  If  parties  will,  with  full 
knowledge  (of  the  doubts  and  difficulties  as  to  their 
rights)  act  upon  them,  though  it  turns  out  that  one 
gains  a  great  advantage,  if  the  agreement  was  fair 
and  reasonable  at  the  time,  it  shall  be  binding. 
There  was  a  case  before  the  JLord  Chancellory  who 
spoke  to  me  upon  it,  in  which  it  was  held  that  the 
Court  will  enforce  such  an  agreement,  although  it 
turns  out  that  the  parties  were  mistaken  in  point  of 
law,  even  supposing  counsel's  opinion  was  wrong." 
JSilbie  V.  Lnmiey  {x)  is  directly  opposed  to  the  doc- 
trine upon  which  Lansdown  v.  Lansdomn  is  stated 
in  Moseley  to  have  been  decided ;  for  it  was  held 
that  "  money  paid  by  one  with  full  knowledge  (or 
the  means  of  such  knowledge  in  his  hands)  of  all  the 
circumstances,  cannot  be  recovered  back  again  on 
account  of  such  payment  having  been  made  under 
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t)  1  Ves.  sen.  ia6. 
0  4  Ves,  840. 
<m)  4  Vet.  849. 


(x)  Q  East,  469.  See  also  Ste- 
vens v.  Lynchy  la  East,  38. 
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an  ignorance  of  the  law."     In  Leonard  v.  Leonard  (y),        1 839. 
Lord  Manners  J  and  in  Stockley  v.  Stoclcley  {z\   Lord      Stewart 
Eldon,   recognised  the  rule  of  equity  as  to  agree-  «. 

nients,  by  way  of  compromise,  particularly  in  family  and  others, 
arrangements.  In  Dunnage  v.  White  (a),  Sir  Thomas 
Plumer  refused  to  carry  into  effect  an  arrangement 
by  way  of  compromise,  but  the  circumstances  were 
very  peculiar.  The  parties  had  dealt  with  property 
which  belonged  to  the  children,  and  over  which  they 
had  no  power ;  and  the  state  of  mind  of  one  of  the 
parties  was  relied  upon  in  the  judgment.  The  case  of 
Gordon  v.  Gordon  (6)  proceeded  upon  a  fraudulent 
suppression  ;  but  Lord  JEldon  fully  recognised  the  rule, 
saying  (c),  that  where,  with  good  faith,  honest  inten- 
tions, and  full  disclosure,  the  members  of  a  family  will 
arrange  their  rights  among  themselves,  their  agree- 
ment will  not  be  disturbed  because  it  is  founded  upon  a 
supposition  which  imputes  the  character  of  legitimacy 
to  the  illegitimate,  or  illegitimacy  to  the  legitimate. 
In  the  third  volume  of  Mr.  Surge's  excellent  work 
(his  Commentaries  on  Colonial  and  Foreign  Law)  (d), 
the  authorities  quoted  from  the  civil  law  prove  the 
recognition  by  that  law  of  a  similar  principle.  He 
draws  this  conclusion  from  them  :  "  Hence  it  is  no 
ground  for  recalling  the  payment  made  under  the 
compromise,  that  there  was  no  cause  for  the  compro- 
mise, and  that  nothing  was  owing."  And  again  : 
"  The  inadequacy  of  the  benefit  which  the  party  may 
receive  from  the  compromise,  even  though  it  should 
amount  to  Icesio  enormis^  would  not  afford  a  ground 
for  setting  it  aside,  unless  there  had  been  fraud," 
It  has  indeed  been  said  in   some  of  the  English 

(j/)  3  Ball  &  B,  171.  (^)  3  Swans.  400. 

(i)  I  V.  &  B.  30.  (c)  Id.  p.  477. 

(a)  1  Swans.  137.  (d)  Vol.  3,  p.  742, 
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It  is  not  ne- 
cessary to  the 
validity  of  a 
corapromise  of 
a  family  dis- 
pute that  the 
parties  did  not 
distinctly  un- 
derstand their 
rights,  if  they 
were  under- 
stood by  their 
agents,  by 
whose  acts 
and  know- 
ledge, in  the 
absence  of 
fraud,  the 
principals  are 

bound- 


cases,  and  particularly  by  Lord  Alvanley  in  Gibbons 
V.  Caunt  (before  referred  to),  that  the  parties  most 
be  aware  of  the  claims  which  are  to  be  the  subject  of 
compromise,  and  that  they  must  act  with  full  know- 
ledge of  all  the  doubts  and  difficulties  that  arise. 
But  it  is  not  necessary  for  the  purposes  of  this  case  to 
inquire  how  far  that  exception  to  the  general  rule  can 
be  supported,  or  how  it  is  reconcileable  with  the  prin- 
ciple that  mistake  as  to  the  law  will  not  invahdate 
a  compromise,  because  the  claim  of  the  widow  (the 
Appellant)  to  her  share  of  the  goods  in  communion 
is  expressly  pointed  out  to  her  in  the  opinion  of  Mr. 
Jeffrey  and  Mr.  Rutfierfurd;  and  although  it  may  well 
be  supposed  that  she  had  not  herself  sufficient  know- 
ledge of  the  law  of  Scotland  to  understand  the  mean- 
ing of  the  terms  used,  they  must  be  supposed  to  have 
been  fully  understood  by  her  legal  adviser,  Mr.  Ward' 
law.  It  is  true  that  he  does  not  in  his  correspond- 
ence call  her  attention  to  this  claim,  and  he  being 
dead,  it  is  now  impossible  to  ascertain  from  what 
cause  this  proceeded,  whether  because  she  had  before 
elected  not  to  make  such  claim,  or  from  inattention 
on  his  part ;  nor  is  it  material,  because,  in  the  absence 
of  all  evidence  of  fraud  on  the  part  of  the  agent,  the 
client  must  be  bound  by  his  acts  and  affected  by  the 
information  he  received.  If  it  were  necessary  to 
show  knowledge  in  the  principal,  and  a  distinct  un- 
derstanding of  all  the  rights  and  interests  affected  by 
the  complicated  arrangements  which  are  constantly 
taking  place  in  faniilies,  very  few,  if  any,  could  be 
supported. 

That  the  law  of  Scotland  adopts  the  same  principle 
as  the  law  of  England  upon  this  subject  is  proved 
by  the  passages  quoted  from  Lord  Stair^s  Institutes 
(book  1,  tit  7,  sect.  9 ;  and  tit.  17,  sect.  2) ;  and  from 
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the  cases  of  McAllister  v.  McAllister  in  1830(e), 
and  Dixon  v.  Monkland  Canal  Company  (f) ;  to  which 
is  opposed  the  single  case  of  Hope  v.  Dickson  in 
1833  (^),  which  was  a  case  of  homologation  and  not 
of  compromise.  These  authorities,  indeed,  prove  that 
the  principle  is  the  same  in  the  law  of  Scotland  as  in 
the  law  of  England^  and  in  the  civil  law ;  but  as  the 
instances  in  which  it  has  been  the  subject  of  decision 
are  comparatively  few  in  Scotland^  and  as  it  has  so 
frequently  been  the  subject  of  adjudication  by  Judges 
of  the  highest  authority  in  this  country,  I  have  thought 
that  it  might  be  useful  to  bring  together  the  principal 
cases  in  which  it  has  been  recognised  and  enforced  in 
this  country. 


971 


18S9. 
*— V— ' 

Stewaet 

t;. 

Stewart 

aod  otberv. 


The  result  is,  that  in  my  opinion  the  Appellant  has 
failed  to  establish  any  case  of  fraud  or  improper  con- 
duct in  her  agent,  and  that  the  points  of  law  relied 
upon  do  not  entitle  her  to  be  relieved  from  the  arrange- 
ment she  has  entered  into.  The  interlocutor  appealed 
from  must  therefore  be  affirmed,  with  costs. 

The  interlocutor  was  accordingly  affirmed,  with 
costs. 


(e)  4  Wil8.  &  S.  143. 
(/)  5  WiU.  &  8. 445. 


{g)  19  Shaw  &L  D.  323. 
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A  SELECTION 

FROM    THE 

STANDING   ORDERS 

OF 

THE    HOUSE    OF    LORDS 

RELATIVE   TO 

WRITS  OF   ERROR,  APPEALS,   AND   COSTS. 
Printed  by  Order  of  the  House,  1839. 


Forasmuch  as  upon  Writs  of  Error  returnable   in  this       jj^.  54. 
High  Court  of  Parliament,  the  Plaintiffs  therein  often  desire   i66l,Dec.  l. 
to  delay  justice  rather  than  come  to  the  determination  of  the  Proceedings 
right  of  the  cause;  It  is  therefore  Ordered,  That  the  Plaintiffs  on  Writs  of 
in  all  such  Writs,  after  the  same  and  the  records  be  brought  Error, 
in,  shall  speedily  repair  to  the  Clerk  of  the  Parliaments,  and 

Srosecute  the  Writs  of  Error,  and  satisfy  the  officers  of  this 
louse  their  fees  justly  due  unto  them,  by  reason  of  the  pro- 
secution of  the   said  Writs  of  Error  and   the   proceedmgs 
thereupon,  and  further  shall  assign  their  Errora  within  eight 
days  after  the  bringing  in  of  such  Writs  with  the  records ; 
and  if  the   Plaintiff  make  default  so  to  do,   then  the  said 
Clerk,  if  the  Defendant  in  such  Writs  require  it,  shall  record 
that  the  Plaintiff  hath  not  prosecuted  his  Writ  of  Error,  and 
that  the  House  doth  therefore  award  that  such  Plaintiff  shall 
lose  his  Writ,  and  that  the  Defendant  shall  go  without  day, 
and  that  the  record  be  remitted  ;  and  if  any  Plaintiff  in  any 
Writ  of  Error  shall  allege  diminution  and  pray  a  certiorari^ 
the  Clerk  shall  enter  an  award  thereof  accordingly,  and  the 
Plaintiff  may  before  In  nullo  est  erratum  pleaded,  sue  forth  the 
writ  of  certiorari  in  ordinary  course,  witnout  special  petition 
or  motion  to  this  House  for  the  same;  and  if  he  shall  not 
prosecute  such  writ  and  procure  it  to  be  returned  within  ten 
days  next  after  his  plea  of  diminution  put  into  this  House, 
then,  unless  he  shall  show  some  good  cause  to  this  House  for 
the  enlarging  of  the   time  for  the  return  of  such  writ,  he 
shall  lose  the  benefit  of  the  same,  and  the  Defendant  in  the 
Writ  of  Error  may  proceed  as  if  no  such  writ  of  certiorari 
were  awarded. — {Vide post,  Nos.  105  and  178.) 


STANDING  OKDERS  OF 


No.  58. 
1699,  Mar.  3. 

Emeadal.  ptr 

19  Jpri'l  1819. 
Counsel 


No.  60. 
1703,  Dec.  83, 


be  |>ut  off 
A»yt'  notice. 


li 


Whgbbas  by  the  Kales  and  Orders  of  this  House,  fi 
venting  the  bnnging  of  frivoloue  Appeals,  all  Appeals 
be  eigned  by  two  Counsel;  It  is  this  day  Orderediji) 
no  person  whatsoever  do  presuone  az  Counsel  to  sig 
Appeal  to  be  brought  into  this  House  for  the  future, 
such  person  hath  been  of  Counsel  in  the  Bame  cause 
Courts  below,  or  shall  attend  as  Counsel  at  the  bar  < 
House  when  the  said  Appeal  shall  come  in  to  be  hear 
unless  he  shallcertify  that  in  his  judgment  there  is  Teas' 
cause  of  Appeal. 

Upon  consideration  of  the  great  incoDveniencies  arisi 
motions  and  petitions  for  putting  off  causes,  after  days 
been  appointed  for  hearing  thereof;  It  is  Ordered,  That 
a  day  shall  be  appointed  for  the  hearing  any  Cause,  A 
or  Writ  of  Error,  argued  in  this  House,  the  same  shall  i 
altered,  but  upon  petition  ;  and  that  no  petition  shall  ii 
case  be  received,  unless  two  days'  notice  thereof  be  giT 
the  adverse  party,  of  which  notice  oath  shall  be  made  i 
bar  of  this  House. 

WasKBAB  by  Order  of  the  aoth  oiNovemher  IflSO,  am 
■  by  Orders  of  the  27th  January  1710,  the  4th  March 
*  and  the  eth  August  1807,  certam  Rules  are  made  relat 
the  security  to  be  given  for  coats  in  cases  of  Appeals,  i 
is  expedient  that  such  Rules  should  in  some  respet 
altered ;  upon  consideration  thereof.  It  18  this  day  Or 
That  the  said  Orders  be  repealed ;  and  it  is  Ordered,  ti 
all  cases  of  Appeals  to  be  brought  into  this  House  froi 
Court  in  Westminster  Hall,  or  from  any  Court  of  Equ 
England  or  Wales,  the  party  or  parties  Appellants 
within  eight  days  after  such  Appeal  received,  give  secuJ 
the  Clerk  of  the  Parliaments,  by  recognizance  to  be  ei 
into  to  the  King,  of  the  penalty  of  400  f.,  conditioned  1 
all  such  costs  to  the  Respondent  or  Respondents  in 
Appeals,  as  this  House  shall  think  fit  to  order  npo 
hearing  of  the  said  Appeal,  or  by  any  Order  made  i 
matter  of  the  said  Appeal ;  and  that  in  all  cases  of  A] 
brought  into  this  House  from  any  Court  in  Scotland,  oi 
any  of  the  Courts  of  Equity  in  Ireland,  the  party  or  f 
Appellants  shall  give  the  like  security  within  14  days 
sucn  Appeal  received ;  and  if  the  Appellant  or  Apm 
shall  neglect  or  refuse  to  give  such  security,  within  ttu 
aforesaid,  that  then  the  Clerk  of  the  ParUaments  shall  i 
the  House  thereof,  and  the  Appeal  from  thenceforth  sh 
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Ordered,  That  in  all  cases  upon  Writs  of  Error  depending      No.  105. 
in  this  House,  when  diminution  shall  be  at  any  time  alleged,  1717,  Jan.  ai. 
and  a  certiorari  prayed  and  awarded  before   In  nullo  est  Certificate  to 
erratum  pleaded,  the  Clerk  of  the  Parhaments  shall,  upon  be  given  of  a 
request  to  him  made,  give  a  certificate  that  diminution  is  so  f*^'*^*"**  Re- 
alleged, and  a  certiorari  prayed  and  awarded  thereupon. —  "'^  ^*^"  ^ 
{Vuleante,  No.  64.) 

Oadered,  That  when,  upon  an  Appeal  to  this  House,  an      j^q,  ^qq^ 
Order  is  made  for  the  Respondent  to  answer  thereunto  by  1719,  Jan.  IQ, 
a  time  limited,  and  no  Answer  is  put  in  by  that  time,  upon  Pereroptorj 
proof  made  of  due  service  of  such  Order,  a  peremptory  day  days  to  be 
shall  be  appointed  for  putting  in  the  Answer,  witnout  any  ^ppoi"^  for 
further  notice  to  be  given  to  the  Respondent.  A^ppeau"* 

Ordered,  That  such  Appeals  as  have  been  presented      ^o.  107, 
during  this  Session,  to  which  Answers  have  been  or  shall  be  1720,  Mar  39. 

Eut  in  during  this  Session,  and  for  hearing  whereof  no  day  Eme^uUu,  per 
ath  been  or  shall  be  appointed  in  this  Session,  and  all  such  ordinem^ 
Appeals  as  shall  be  presented  in  any  subsequent  Session,  to  ^  ^priiU  1734. 
which  Answers  shall  be  put  in  during  the  same  Session,  and  Appeals  to  be 
for  hearing  whereof  no  day  shall  be  appointed  in  such  Session,  prosecuted,  or 
if  neither  the  Appellant  or  Respondent  shall  apply  to  this  miwed.^*' 
House  within  8  days,  to  be  accounted  from  and  after  the 
first  day  of  the  next  Session  or  meeting  of  ParUament,  for 
a  day  for  hearing,  such  Appeals  shall  stand  dismissed,  but 
without  prejudice  to  the  Appellants'   presenting  any   new 
Appeals  thereafter,  as  they  shall  be  advised. — (^Vide  post, 
No.  124.) 

Ordered,  That  such  Appeals  as  have  been   presented      No.  108. 
during  this  Session,  to  which   no  Answers   have  been  or  Appeals  not 
shall  be  put  in  during  this  Session ;  and  all  such  Appeals  as  t"  ^e"^,.'  ^  ^ 
shall  be  presented  in  any  subsequent  Session,  to  which  no  mbsed. 
Answers  shall  be  put  in  auring  the  same  Session,  if  neither 
the  Appellant,  within  8  days,  to  be  accounted  from  and  after 
the  first  day  of  the  next  Session  or  meeting  of  Parliament, 
shall  apply  to  this  House  to  appoint  a  peremptory  day  to 
answer,  nor  the  Respondent  put  in  an  Answer  within  the  said 
8  days,  such  Appeals  shall  stand  dismissed,  but  without  pre- 
judice to  the  Appellants'  presenting  any  new  Appeals  there- 
after, as  they  shall  be  advised. 

Ordered,  That  in  all  causes  on  Appeals  or  Writs  of  Error  ,>*^?'}}J\j. 
appointed  to  be  heard  in  this  House,  the  Appellants  and  „  \. 
Respondents,  the  Plaintiffs  and  Defendants,  or  their  respec  ^du!an,' ^ 
live  agents  or  solicitors,  do  for  the  future  deUver  to  the  28F«6.1764. 
Clerk  of  the  Parliaments,  or  Clerk-assistant,  to  be  distri-  printed  Cases 
buted  to  the  Lords  of  this  House,  the  printed  cases  upon  such  to  be  given  to 
Appeals  or  Writs  of  Error,  at  least  4  days  before  the  hear-  J^«  ^fds 

'^'^  •'  before  heanog. 
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STANDING  ORDERS  OF 


No.  118. 
1725,  Miir.24. 

Entendat.  per 
ordinenif 
S  JunU  1737, 
33  Junii  1839. 

Number  of 
Years  fur  bring- 
ing in  Appeals 
limited. 


rag  of  the  same,  and  that  no  other  different  cases  in  any  such 
causes  be  at  any  time  afterwards  printed  or  delivered. 

Ordbred^  That  no  petition  of  Appeal  from  any  decree  or 
sentence  of  any  Court  of  Equity  in  jEngUmd  or  Ireland^  or  of 
any  Court  in  Scotland^  before  this  time  signed  and  inrolled 
or  extracted,  shall  be  received  by  this  House  after  2  years, 
to  be  accounted  from  the  expiration  of  this  present  Session  of 
Parhament,  and  the  end  of  the  next  Session  ensuing  the  said 
2  years,  nor  shall  any  petition  of  Appeal  from  any  decree  or 
sentence  of  any  of  the  said  Courts,  to  be  hereafter  signed 
and  inrolled  or  extracted,  be  received  by  this  House  after 
2  years  from  the  signing  or  inrolling  or  extracting  of  such 
decree  or  sentence,  and  the  end  of  14  days,  to  be  accounted 
from  and  after  the  first  day  of  the  Session  or  meeting  of 
Parliament  next  ensuing  the  said  2  years,  unless  the  person 
entitled  to  such  Appeal  be  within  the  age  of  21  years,  ovcatert^ 
non  compos  mentis,  imprisoned,  or  out  of  Great  Britain  and 
Ireland;  in  which  case  such  person  shall  and  may  be  at 
liberty  to  bring  his  Appeal  for  reversing  any  such  decree  or 
sentence  at  any  time  within  2  vears  next  after  his  full  age 
discQverture,  coming  of  sound  mind,  enlai^ement  out  of 
prison,  or  coming  into  Great  Britain  or  Ireland,  and  14 
days,  to  be  accounted  fix>m  and  after  the  first  day  of  the 
Session  or  meeting:  of  Parliament  next  ensuing  the  said 
2  years,  but  not  afterwards  or  otherwise  :  And  it  is  further 
Ordered,  That  in  no  case  shall  any  person  or  persons  be 
allowed  a  longer  time  on  account  of  mere  absence  to  lodge 
an  Appeal  than  5  years  from  the  date  of  the  last  decree  or 
interlocutor  appealed  against. 

[In  transcribing  the  substance  of  this  Order  in  the  Head- 
note  to  the  case  of  De  Burgh  v.  Clarke,  ante  Vol.  IV.,  p.  562, 
there  was  a  mistake  made  by  omitting  the  14  days;  and  it 
would  appear  as  if  the  whole  of  the  Session  after  two  years 
was  given  for  appealing.] 

No.  119.  Upon  report  from  the  Committee  of  the  whole  House,  ap- 

1727,  Mar.  2.   pointed  to  take  into  consideration  matters  relating  to  the 
How  Counsel   proceedings  on  Appeals  and  Writs  of  Error ;  It  is  Ordered^ 

IV^uU^lZ^^^^   ''^^^  ^^  ^^^  hearing  of  causes  for  the  future,  one  of  the 

Counsel  for  the  Appelhrnts  shall  open  the  cause,  then  the 
evidence  on  their  side  shall  be  read  ;  which  done,  the  other 
Counsel  for  the  Appellants  may  make  observations  on  the 
evidence ;  then  one  of  the  Counsel  for  the  Respondents  shall 
be  heard,  and  the  evidence  on  their  side  to  oe  read,  after 
which  the  other  Counsel  for  the  Respondents  shall  be  heard, 
and  one  Counsel  only  for  the  Appellants  to  reply. 


at  hearing 
causes. 
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Upon  report  from  the  Lords   Committees  appointed   to      No.  123. 
consider  of  the  Standing  Orders  of  this  House  in  relation  to  1735,  Mar. y8. 
the  putting  in  of  Answers  to  Appeals ;  It  is  Ordered  and  de-  Answering 
clared,  That  when,  upon  an  Appeal  to  this  House,  an  Order  Appeals  after 
hath  been  or  shall  be  made  for  the  Respondent  or  Respon-  |^e determma- 
dents  to  answer  thereto  by  a  time  limited,  if  the  Session  of  Session. 
Parliament,  wherein  such  Order  hath  been  or  shall  be  made, 
shall  determine   before  the  time  so   limited  for   answering 
shall  be  expired,  and  no  Answer  shall  be  put  in  during  the 
same  Session,  service  of  such  Order  upon  the  Respondent  or 
Respondents  to  such  Appeal,  by  the  space  of  5  weeks  at 
the  least  before  the  first  day  of  the  then  next  Sessions,  shall 
be  deemed  good  service;  and  the  Appellant  may  apply  to 
this  House  for  a  peremptory  day  for  putting  in  the  Answer, 
in  case  the  Respondents  shall  not  put  in  his  or  their  Answer 
within  3  days,  to  be  computed  from  the  first  day  of  the  next 
Session  of  Parliament. 

Upon  report  from  the  Lords   Committees  appointed  to       No.  124. 
consider  of  the  Standing  Order  of  the  5th  of  April  1 734,  &c. ;   1749,  June  8. 
It  is  Order edy  That  all  such  Appeals  as  have  been  presented.  Appeals  to 
for  hearing  whereof  days  have  been  appointed  during  this  ^**  "®^*"jl  *" 
Session,  which  shall  not  be  determined  in  this  Session,  and   j^®".*^®.*"  ^l^f 
all  such  Appeals  as  shall  be  presented  for  hearing  whereof  every "sessTon. 
days  shall  be  appointed  in  any  subsequent  Session,  which 
shall  not  be  determined  in  the  same  Session,  shall  be  heard 
and  determined  in  the  beginning  of  the  next  Session  of  Par- 
liament, in  the  same  order  and  course  as  they  shall  stand  to 
be  heard  at  the  end  of  this  or  any  future  Session,  without 
any  new  application  to  this  House  to  appoint  a  day  for  hear- 
ing the  same ;  and  that  such  of  the  said  Appeals  as  shall 
stand  first  to  be  heard  at  the  end  of  this   or  any  future 
Session  of  Parliament,  shall  stand   to  be  heard  upon  the 
Wednesday  in  the  week  next  after  that  week  in  which  any 
subsequent  Session  of  ParUament  shall  begin,  the  second 
upon  tne  Friday  following,  and  the  third  upon  the  Monday 
following,  and  fi*om  thence  the  rest  of  the  said  Appeals  in 
course  upon  every  Wednesday^  Friday^  and  Monday y  until 
they  shall  be  all  heard  and  determined ;  and  that  in  case  any 
sucn  Appeal  shall  not  be  adjourned  by  Order  of  this  House 
made  before  the  day  on  which  the  same  is  hereby  appointed 
to  be  heard,  and  the  party  or  parties  on  one  side  shall  attend 
by  their  Counsel,  and  the  party  or  parties  on  one  side  shall  not 
attend  by  their  Counsel  on  the  said  day  appointed  for  hear- 
ing thereof,  such  Appeal  shall  be  heard  ex  parte ;  and  in  case 
neither  of  the  parties  to  such  Appeal  shall  attend  by  their 
Counsel  on  the  said  day  appointed  for  hearing  thereof,  then 
such  Appeal  shall  stand  absolutely  dismissed,  but  without 
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STANDING  ORDERS  OF 


No.  137. 
1763>  Mar.  8. 

Emendatper 

ordinem, 

S3  Junii  1829. 

Time  limited 
for  bringing 
Cro8S-ap)>eal8. 

No.  177. 
1811,  July  13. 

Emendai,  per 

ordirum, 

S3  Junii  1839. 

Time  limited 
for  laying 
prints  of  cases 
on  the  table 
of  the  House. 


No.  178. 


prejudice  in  this  last  case  to  the  Appellant  or  Appellants  pre- 
senting any  new  Appeal  thereafter,  in  such  manner  as  the  said 
Appellant  or  Appellants  might  have  done  in  case  such  formei 
Appeal  had  not  been  presented  to  this  House^  as  he  or  they 
shall  be  advised. 

Orderbd,  That  for  the  future,  if  the  Respondent  or 
Respondents  to  any  Appeal  depending  in  this  House,  shall  be 
desirous  to  exhibit  a  Cross-appeal,  they  shall  present  the 
same  within  a  fortnight  after  their  Answer  put  in  to  the  ori- 
ginal Appeal,  otherwise  the  same  shall  not  be  received. 

Ordered,  That  when  any  Appeal  shall  be  presented  to  this 
House,  on  or  after  the  first  aay  of  any  Session  or  meeting 
of  Parliament,  the  Appellant  and  Respondent  shall  severally 
lay  the  prints  of  their  cases  respectively  upon  the  table  ot 
this  House,  or  deliver  the  same  to  the  Clerk  of  the  Parlia- 
ments for  that  purpose,  within  4  weeks  after  the  time 
appointed  for  the  Respondent  to  put  in  his  Answer  to  the 
said  Appeal ;  and  in  default  of  so  doing  by  the  Appellant,  the 
said  Appeal  shall  stand  dismissed,  but  without  prejudice  to 
the  Appellant  presenting  a  new  Appeal  within  the  first  14 
days  of  the  next  Session  of  Parliament,  or  within  the  then 
remEiinder  of  the  time  limited  by  the  Standing  Order,  No.  118, 
for  presenting  Appeals  to  this  House ;  and  in  case  of  default 
on  the  part  of  the  Respondent,  the  Appellant  shall  be  at 
liberty  forthwith  to  set  down  his  cause  ex  parte.  And  it  is 
further  Ordered,Th^t  in  all  cases  of  Appeals  from  Scotland  now 
before  this  House,  in  which  cases  have  not  yet  been  delivered, 
and  also  when  any  Appeal  shall  be  hereafter  brought  into  this 
House  from  any  Court  in  Scotland,  the  Appellant  alone  in 
his  printed  case  shall  lay  before  this  House  a  printed  copy  of 
the  record  as  authenticated  by  the  Lord  Ordinary,  together 
with  a  supplement  containing  an  account,  without  argument 
or  statement  of  other  facts,  of  the  further  steps  which  hare 
been  taken  in  the  cause  since  the  record  was  completed,  and 
containing  also  copies  of  the  interlocutors  or  parts  of  inter- 
locutors complained  of;  and  each  party  shall  m  their  cases 
lay  before  the  House  a  copy  of  the  case  presented  by  them 
respectively  to  the  Court  of  Session,  if  any  such  case  was 
presented  there,  with  a  short  summary  of  any  additional 
reasons  upon  which  he  means  to  insist ;  and  if  there  shall 
have  been  no  case  presented  to  the  Court  of  Session,  then 
each  party  shall  set  forth  in  his  case  the  reasons  upon  which 
he  founds  his  argument,  as  shortly  and  succinctly  as  possible. 

Ordered,  That  when  any  Writ  of  Error  shall  be  brought 
into  this  House  during  the  sitting  of  Parliament,  the  Plain* 
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tiff  and  Defendant  shall  severally  lay  the  prints  of  their  cases 

upon  the  table  of  tliis  House,  or  deliver  the  same  to  the  Clerk 

of  the  Parliaments  for  that  purpose,  within  a  fortnight  after  ^ 

the  time  Hmited  by  this  House  for  the  Plaintiff  to  assiun 

errors,  unless  an  earlier  day  be  specially  appointed  for  that 

purpose  in  respect  of  such  Writ  of  Error  being  brought  merely 

for  delay. 

Ordered,  That  when  any  petition  of  Appeal  shall  be  pre-      No.  179. 
sented  to  this  House  from  any  interlocutory  judgment  from  1812,  April  9, 
either   Division  of  the   Lords  of  Session   m  Scotland,   the  Certificate  of 
Counsel  who  shall  sign  the  said  petition,  or  two  of  the  Counsel  *-»ve,  or  dif- 
fer the  party  or  parties  in  the  Court  below,  shall  sign  a  certi-  ^^^n"^^    .    j,^ 
ficate  or  declaration,  stating  either  that  leave  was  given  by  signed  by 
the  Division  of  the  Judges  pronouncing  such  interlocutory  Counsel  on 
judgment,  to  the  Appellant  or  Appellants,  to  present  such  Appeals, 
petition  of  Appeal,  or  that  there  was  a  difference  of  opinion 
amongst  the  Judges  of  the  said  Division  pronouncing  such 
interlocutory  judgment. 

Ordered,  That  to  prevent  delay  on  the  part  of  the  Re-      No.  180. 
spondent  or  Respondents  to  any  petition  of  Appeal  presented  1813,  Feb.  34. 
to  this  House,  in  delivering  their  printed  cases,  pursuant  to  To  prevent 
the  Standing  Orders  of  the  same,  that  previous  to  any  petition  ^^*"y  ^°  P?'^ 
of  Appeal  being  presented  to  this  House,  a  notice  shall  be  ents  ?n  ddiver- 
given  to  the  agent  or  agents  of  the  party  or  parties  in  the   i„g  cases  on 
Court  below,  who  shall  be  made  Respondent  or  Respondents  Appeals, 
to  the  said  Appeal,  of  the  time  when  such  petition  of  Appeal 
is  intended  to  be  presented  to  this  House;  and  the  day  on 
which  such  notice  was  given  or  caused  to  be  given,  shall  be 
indorsed  by  the  agent  or  agents  for  the  petitioner,  on  the  back 
of  the  said  Appeal. 

Ordered,  That  for  the  future  the  printed  cases  delivered  in      No.  lai. 

Appeals  and  Writs  of  Error  depending  before  this  House,  1^13»  P^^*  ^4- 

shall  contain  a  copy  of  so  much  of  the  proofs  taken  in  the  Printed  cases 

Courts  below  as  the  party  or  parties  intend  to  rely  on  respec-  ^°  <^o»tam 

tively  on  the  hearing  of  the  cause  before  this  House,  together  U[^e  Court* 

with  references  to  the  documents  where  the  same   may  be  below, 
found. 

Ordered,  That  where  any  party  or  parties  to  an  Appeal      No.  199. 
shall  die  pending  the  same,  subsequently  to  the  printed  cases  1823,  Mar.  90. 
having  been  delivered  to  this  House,  and  the  Appeal  shall  be  Suppleraen- 
revived  against  his  or  her  representative  or  representatives  b"*^eii*eJe'd 
as  the  person  or  persons  standnig  in  the  place  of  the  person  jn  ^i,en  Ap* 
or  peVsons  so  dying  as  aforesaid,  a  supplemental  case  shall  be  peals  are  re- 
delivered by  the  party  or  parties  so  reviving  the  same  re-  vived,  J'"  P*'^ 
spectively,  stating  the  Order  or  Orders  respectively  made  by  ^***  added. 
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prejudice  in  this  last  case  to  the  Appellant  or  Appellants  pre- 
senting any  new  Appeal  thereafter,  in  such  manner  as  the  said 
Appellant  or  Appellants  might  have  done  in  case  such  former 
Appeal  had  not  been  presented  to  this  Hoose^  as  be  or  they 
?^'  l?^*  «    shall  be  advised. 

1763,  Mar.  8. 

Emendatper  Ordbred,  That  for  the  future,  if  the  Respondent  or 
«? J*"'  1829  Respondents  to  any  Appeal  depending  in  this  House,  shall  be 
'  desirous  to  exhibit  a  Cross-appeal,  they  shall  present  the 
fbHbrindnK  same  within  a  fortnight  after  their  Answer  put  in  to  the  ori- 
Cross-ep))eal8.  ginal  Appeal,  otherwise  the  same  shall  not  be  received. 

No.  177.  Ordered,  That  when  any  Appeal  shall  be  presented  to  this 

1811,  JuljT  18.  House,  on  or  after  the  first  aay  of  any  Session  or  meeting 
Emendat.  per  ^f  Parliament,  the  Appellant  and  Respondent  shall  severally 
82  JunU  1899.  ^Y  ^^^  prints  of  their  cases  respectively  upon  the  table  ot 
Time  limited '  ^^^^  House,  or  deliver  the  same  to  the  Clerk  of  the  Parlia- 
forlajing  ments  for  that  purpose,  within  4  weeks  after  the  time 
prints  of  cases  appointed  for  the  Respondent  to  put  in  his  Answer  to  the 
^f  1^1?^  ^^  Appeal ;  and  in  default  of  so  doing  by  the  Appellant,  the 
of  the  House,    g^j  Appeal  shall  stand  dismissed,  but  without  prejudice  to 

the  Appellant  presenting  a  new  Appeal  within  the  first  14 
days  of  the  next  Session  of  Parliament,  or  within  the  then 
remainder  of  the  time  limited  by  the  Standing  Order,  No.  118, 
for  presenting  Appeals  to  this  House ;  and  in  case  of  default 
on  the  part  of  the  Respondent,  the  Appellant  shall  be  at 
liberty  forthwith  to  set  down  his  cause  ex  parte.  And  it  is 
further  Ordered,ThdLt  in  all  cases  of  Appeals  frora  Scotland  novr 
before  this  House,  in  which  cases  have  not  yet  been  delivered, 
and  also  when  any  Appeal  shall  be  hereafter  brought  into  this 
House  from  any  Court  in  Scotland,  the  Appellant  alone  in 
his  printed  case  shall  lay  before  this  House  a  printed  copy  of 
the  record  as  authenticated  by  the  Lord  Ordinary,  together 
with  a  supplement  containing  an  account,  without  argiunent 
or  statement  of  other  facts,  of  the  further  steps  which  have 
been  taken  in  the  cause  since  the  record  was  completed,  and 
containing  also  copies  of  the  interlocutors  or  parts  of  inter- 
locutors complained  of;  and  each  party  shall  m  their  cases 
lay  before  the  House  a  copy  of  the  case  presented  by  them 
respectively  to  the  Court  of  Session,  if  any  such  case  was 
presented  there,  with  a  short  summary  of  any  additional 
reasons  upon  which  he  means  to  insist ;  and  if  there  shall 
have  been  no  case  presented  to  the  Court  of  Session,  then 
each  party  shall  set  forth  in  his  case  the  reasons  upon  which 
he  founds  his  argument,  as  shortly  and  succinctly  as  possible. 

No.  178.  Ordered,  That  when  any  Writ  of  Error  shall  be  broui^ht 

into  this  House  during  the  sitting  of  Parliament,  the  Plain- 
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tiff  and  Defendant  shall  severally  lay  the  prints  of  their  cases 

upon  the  table  of  this  House^  or  deliver  the  same  to  the  Clerk 

of  the  Parliaments  for  that  purpose,  within  a  fortnight  after  ^ 

the  time  hmited  by  this  House  for  the  Plaintiff  to  assign 

errors,  unless  an  earlier  day  be  specially  appointed  for  that 

i)urpose  in  respect  of  such  Writ  of  Error  being  brought  merely 
or  delay. 

Ordered,  That  vehen  any  petition  of  Appeal  shall  be  pre-      No.  17Q. 
sented  to  this  House  from  any  interlocutory  judgment  from  1812,  April  9. 
either   Division  of  the    Lords  of  Session   in  Scotland,   the  Certificate  of 
Counsel  who  shall  sign  the  said  petition,  or  two  of  the  Counsel  *«»v®>  «'"  ^»f- 
for  the  party  or  parties  in  the  Court  below,  shall  sign  a  certi-  ^**'*^".^*^  *'^ 
ficate  or  declaration,  stating  either  that  leave  was  given  by  sSned'by  ^ 
the  Division  of  the  Judges  pronouncing  such  interlocutory  Counsel  on 
judgment,  to  the  Appellant  or  Appellants,  to  present  such  Appeals, 
petition  of  Appeal,  or  that  there  was  a  difference  of  opinion 
amongst  the  Judges  of  the  said  Division  pronouncing  such 
interlocutory  judgment. 

Ordered,  That  to  prevent  delay  on  the  part  of  the  Re-  No.  180. 

spondent  or  Respondents  to  any  petition  of  Appeal  presented  1813,  Feb.  34. 

to  this  House,  in  delivering  their  printed  cases,  pursuant  to  To  prevent 

the  Standing  Orders  of  the  same,  that  previous  to  any  petition  ^^*"y  ^°  P?'^ 

of  Appeal  being  presented  to  this  House,  a  notice  shall  be  ents  in  d^e/iver- 

given  to  the  agent  or  agents  of  the  party  or  parties  in  the  jpg  cases  on 

Court  below,  who  shall  be  made  Respondent  or  Respondents  Appeals. 
to  the  said  Appeal,  of  the  time  when  such  petition  of  Appeal 
is  intended  to  be  presented  to  this  House;  and  the  day  on 
which  such  notice  was  given  or  caused  to  be  given,  shall  be 
indorsed  by  the  agent  or  agents  for  the  petitioner,  on  the  back 
of  the  said  Appeal. 

Ordered,  TTiat  for  the  future  the  printed  cases  delivered  in      No.  lai. 
Appeals  and  Writs  of  Error  depending  before  this  House,  ^^i^,  Feb,  84. 
shall  contain  a  copy  of  so  much  of  the  proofs  taken  in  the  Printed  cases 
Courts  below  as  the  party  or  parties  intend  to  rely  on  respec-  ^^  contain 
tively  on  the  hearing  of  the  cause  before  this  House,  together  f^^^l  Court* 
with  references  to  the  documents  where  the  same  may  be  below, 
found. 

Ordered,  That  where  any  party  or  parties  to  an  Appeal      No.  199. 
shall  die  pending  the  same,  subsequently  to  the  printed  cases  1883,  Mar.  90. 
having  been  delivered  to  this  House,  and  the  Appeal  shall  be  Supplemen- 
revived  against  his  or  her  representative  or  representatives  bY^eu'eJle^ 
as  the  person  or  persons  standing  in  the  place  of  the  person  jn  ^|,en  Ap* 
or  peVsons  so  dying  as  aforesaid,  a  supplemental  case  shall  be  peals  are  re- 
delivered by  the  party  or  parties  so  reviving  the  same  re-  ▼ived^orpar- 
spectively,  stating  the  Order  or  Orders  respectively  made  by  ^***  aadcd. 
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the  House  in  such  case.  The  lik 
by  the  Appellant  and  Respondent 
person  or  persons,  party  or  parties, 
been  omitted  to  be  made  a  party 
before  this  House,  and  sliall  by  li 
petition  or  otherwise,  be  added  as  i 
said  Appeal,  after  the  printed  cas 
have  been  delivered. 
No.  SIS.  Ordered,  That  in  all  cases  in 

1835,  April  3.  make  any  order  for  payment  of  coS' 
Taxation  of  in  any  Appeal  or  Writ  of  Error, 
costs  on  Ap-  amount,  the  Clerk  of  the  Parliau: 
^rittofError  ^^^"t  upon  the  application  of  eithi 
taxation  of  such  costs  in  such  □: 
an  Act  passed  in  the  seventh  and 
of  his  late  Majesty  King  George 
establish  a  Taxation  of  Costs  on  I 
of  Lords,"  and  shall  give  a  certifici 
amount  of  such  costs:  And  it  is  f 
same  fees  shall  be  demanded  froi 
applying  for  such  taxation,  for  and 
now  or  shall  be  fixed  by  any  Resol 
cerning  fees,  made  or  passed  in  p 
and  in  relation  thereto;  and  the  f 
ments  or  Clerk-assistant  niay,  if  hi 
deduct  the  whole  or  a  part  of  such 
tificate,  and  the  amount  in  money  c( 
addition  or  deduction  (if  any),  shai 
manded  and  paid  under  or  by  virtu 
said  for  payment  of  costs. 

[For  the  other  Standing  Ordei 
them,  see  Mr.  Macqueen  on  the  Pi 
of  Error,  &c.] 
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ACCOUNTS.    See  Practice,  2. 

ACTION.     See  Road  Trustees. 

ADMISSIONS.     See  Evidence,  1. 

AGENT.    See  also  Attornet.     Road  Trustees,  2. 

1.  ^.'s  interest  in  leasehold  lands  having  been  set  up  for  public 
sale,  under  writs  ofJi,fa.f  C,  his  attorney,  being  the  real 
plaintiff  in  one  of  the  writs,  but  not  pressing  the  sale,  at- 
tended, and  having  made  the  largest  bidding,  was  declared 
the  purchaser,  and  paid  the  purchase-money,  which  was 
not  more  than  sufficient  to  satisfy  the  writs  prior  to  his 
own,  and  the  expenses.  A.  claimed  the  benefit  of  the 
purchase,  alleging  that  C.  bid  as  his  agent,  and  purchased 
in  trust  for  him,  which  C.  denied,  but  offered  to  give  up 
the  purchase  if  ^.  would  pay  him  the  purchase-money  and 
other  demands  he  had  on  him.  A.  was  not  then  able  to 
raise  the  money,  but,  after  ten  years— during  which  C. 
dealt  with  the  lands  as  his  own — he  filed  his  bill,  charging 
that  C.  bid  for  and  purchased  the  lands  as  his  agent  in 
trust  for  him ;  that  C  said  so  at  and  after  the  sale,  in 
conversation  with  friends  of  A*y  and  they,  on  that  under- 
standing, did  not  bid ;  all  which  C.  positively  denied  in  his 
answer.  S.,  a  witness  for  A.,  proved  conversations  between 
himself  and  C.  as  charged  in  the  bill. 

Held,  1 .  That  a  decree,  by  which  the  bill  was  dismissed 
upon  C's  undertaking  to  release  A.  from  all  demands,  and 
a  second  decree,  by  which  the  former  was  varied  and  an 
issue  directed  to  ascertain  the  value  of  ^.'s  interest  in  the 
lands  at  the  time  of  the  sale,  were  both  erroneous. 

a.  That  an  inquiry  as  to  such  value  was  immaterial. 
The  material  question  being  whether  C.  was  acting  on 
behalf  of  ^.  in  bidding  for  and  purchasing  his  property,  C. 
might  take  an  issue  to  try  that  question ;  but  if  he  declined, 
he  should  be  declared  a  trustee  for  A. 
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3.  That  A.'^  equity  a^nst  C«,  if  C  was  actxzic  on  ha 
behalf,  was  not  affected  by  the  lapse  of  ten  jearn,  tixere  being 
no  acquiescence  by  A^  and  C  bein^  aware  of  his  righlSL 

4.  That  if  an  attorney  is  not  acting  as  attorney  ibr  his  client 
on  a  particular  occasion,  he  may  throw  off  that  character  and 
exercise  his  independent  rigfata. — Austin  ▼.  Ckamderr^  p.  I. 

2.  The  widow,  brother,  and  sister  of  an  AmerieoMy  who  dkd 
in  Italtfj  leaving  considerable  personal  estate  in  the  hands 
of  trustees  in  Scotland,  agreed,  by  adTi<%  of  their  kw- 
agent,  to  compromise  their  respectiv^e  chums  to  the  suc- 
cession, by  taking  equal  Glares.    The  widow,  after  receiTin? 
her  share,  brought  an  action  in  Scotland  to  lesciBd  the 
agreement,  on  the   gronnd  of  baring  thereby  snstained 
injury  through  ignorance  of  her  legal  rights^  and  the  erro- 
neous advice  of  the  law-agent.    There  was  no  allegation 
of  fraud  again«»t  him,  (^  against  the  parties  to  the  aeree- 
ment.     Held,  that  although   the  fiur  inference  from  the 
evidence  was,  that  she  was  ignorant  of  her  legal  rights,  and 
would  cot  have  entered  into  the  agreement  had  she  known 
them,  yet,  as  the  extent  of  her  ignorance  and  of  the  injury 
sustained  was  doabtiul,  and  there  was  no  proof  of  fraud 
or  improper  conduct  on  the  part  of  the  agent,  she   was 
bound  by  his  acts  and  affected  by  the  knowledge  which 
he  was   presumed  to  have  of  her  rights,  and  was,  there- 
fore, not  entitled  to  disturb  the  arrangement. —  Stervart  v, 
Stewart  J  p.  911. 
See  also  Wanstall  v.  Poolet/,  910,  ». 
APPEAL.     See  Practice.     Standing  Orders.     Vendor   and 

PuRfHASER. 

ASSEMBLY,  ACTS  OF.     See  CnuRcn. 

ASSIGNMENT. 

A.  and  B.  carried  on  business  in  partnership ;  they  were  also 
members  of  a  firm  which  traded  as  C  ^'  Co.:  A.  and  ^., 
for  the  purpose  of  paying  off  certain  of  their  debts,  assigned 
to  the  other  members  of  the  firm  of  C  ^'  Co.  portions  of 
their  shares  in  that  firm.  The  assignment,  which  was  botia 
Jide,  was  regularly  intimated,  and  it  was  duly  entered  on 
the  books  of  the  finn.  An  extent  at  the  suit  of  the  Crown 
afterwards  issued  against  A.  and  2?.  Held,  that  the  por- 
tions of  sliarcs  thus  assigned  could  not  be  seized  under  the 
extent. — Spears  v.  The  Advocate-general^  p.  180. 

ATTAINDER.     See  Outlawry.     Peerage,  11,  12. 
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ACCOUNTS.    See  Practice,  -2. 

ACTION.     See  Road  Trustbes. 

ADMISSIONS.     See  Evidence,  1. 

AGENT.     See  also  Attorney,     Road  Trustees,  2. 

1.  ^.'s  interest  in  leasehold  lands  having  heen  set  up  for  public 
sale,  under  writs  of/?.ya.,  (7.,  his  attorney,  being  the  real 
plaintiff  in  one  of  the  writs,  but  not  pressing  the  sale,  at- 
tended, and  having  made  the  largest  bidding,  was  declared 
the  purchaser,  and  paid  the  purchase-money,  which  was 
not  more  than  sufficient  to  satisfy  the  writs  prior  to  his 
own,  and  the  expenses.  A.  claimed  the  benefit  of  the 
purchase,  alleging  that  C.  bid  as  his  agent,  and  purchased 
in  trust  for  him,  which  C  denied,  but  offered  to  give  up 
the  purchase  if  A,  would  pay  him  the  purchase-money  and 
other  demands  he  had  on  him.  A,  was  not  then  able  to 
raise  the  money,  but,  after  ten  years — during  which  C 
dealt  with  the  lands  as  his  own — he  filed  his  bill,  charging 
that  C,  bid  for  and  purchased  the  lands  as  his  agent  in 
trust  for  him  ;  that  C.  said  so  at  and  after  the  sale,  in 
conversation  with  friends  of -4.,  and  they,  on  that  under- 
standing, did  not  bid ;  all  which  C,  positively  denied  in  his 
answer.  <8.,  a  witness  for  A,^  proved  conversations  between 
himself  and  C.  as  charged  in  the  bill. 

Held,  1 .  That  a  decree,  by  which  the  bill  was  dismissed 
upon  Cs  undertaking  to  release  A,  from  all  demands,  and 
a  second  decree,  by  which  the  former  was  varied  and  an 
issue  directed  to  ascertain  the  value  of -4/s  interest  in  the 
lands  at  the  time  of  the  sale,  were  both  eri'oneous. 

a.  That  an  inquiry  as  to  such  value  was  immaterial. 
The  material  question  being  whether  (7.  was  acting  on 
behalf  of  ^.  in  bidding  for  and  purchasing  his  property,  C, 
might  take  an  issue  to  try  that  question ;  but  if  he  declined, 
he  should  be  declared  a  trustee  for  A* 
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3.  That  -4. '9  equity  against  C,  if  C.  was  acting  on  \\\» 
behalf,  was  not  affected  bj  the  lapse  of  ten  jearv,  there  being 
no  acquiescence  by  ^.,  and  C  being  aware  of  his  rights. 

4.  That  if  an  attorney  is  not  acting  as  attorney  for  his  ch'ent 
on  a  particular  occasion,  he  may  throw  off  that  character  and 
exercise  his  independent  rights. — Austin  v.  Chambersj  p.  1. 

2.  The  widow,  brother,  and  sister  of  an  American^  who  died 
in  Italy^  leaving  considerable  personal  estate  in  the  hands 
of  trustees  in  Scotland,  i^reed,  by  advice  of  their  law- 
agent,  to  compromise  their  respective  claims  to  the  suc- 
cession, by  taking  equal  shares.  The  widow,  after  receiving 
her  share,  brought  an  action  in  Scotland  to  rescind  the 
agreement,  on  the  ground  of  having  thereby  sustained 
injury  through  ignorance  of  her  legal  rights,  and  the  erro- 
neous advice  of  the  law-agent  There  was  no  allegation 
of  fraud  against  him,  or  against  the  parties  to  the  agree- 
ment. Held,  that  although  the  fair  inference  from  the 
evidence  was,  that  she  was  ignorant  of  her  legal  rights,  and 
would  not  have  entered  into  the  agreement  had  she  known 
them,  yet,  as  the  extent  of  her  ignorance  and  of  the  injury 
sustained  was  doubtful,  and  there  was  no  proof  of  fraud 
or  improper  conduct  on  the  part  of  the  agent,  she  was 
bound  by  his  acts  and  affected  by  the  knowledge  which 
he  was  presumed  to  have  of  her  rights,  and  was,  there- 
fore, not  entitled  to  disturb  the  arrangement. — Stewart  t. 
Stewarty  p.  911. 
See  also  Wanstall  v.  Poolet/y  910,  n. 

APPEAL.     See  Practice.     Standing  Orders.     Vendor  and 
Purchaser. 

ASSEMBLY,  ACTS  OF.     See  Church. 

ASSIGNMENT. 

A.  and  B.  carried  on  business  in  partnership ;  they  were  also 

members  of  a  firm  which  traded  as  C.  ^'  Co. :  A>  and  B., 

for  the  purpose  of  paying  off  certain  of  their  debts,  assigned 

I  to  the  other  members  of  the  firm  of  C.  ^  Co.  portions  of 

their  shares  in  that  firm.  The  assignment,  which  was  bom 
Jide,  was  regularly  intimated,  and  it  was  duly  entered  on 
the  books  of  the  firm.  An  extent  at  the  suit  of  the  Crown 
afterwards  issued  against  A.  and  B»  Held,  that  the  por- 
tions of  shares  thus  assigned  could  not  be  seized  under  the 
extent. — Spears  v.  The  Advocate-generalj  p.  180. 

ATTAINDER.    See  Outlawry.     Pbbraoe,  11,  12. 
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ATTORNEY.    See  also  Aobnt. 

In  undertaking  a  client's  business,  an  attorney  or  agent  in 
England  or  Scotland  undertakes  on  his  own  part  for  the 
existence  and  the  due  employment  of  skill  and  diligence. 
Where  an  injury  is  sustained  by  his  client  in  consequence 
of  the  absence  of  either,  he  is  responsible  to  his  client  for 
such  injury. 
Where,  therefore,  masters  employed  an  attorney  to  take  pro- 
ceedings under  a  statute  against  their  apprentices  for  mis- 
conduct, and  the  attorney  specifically  proceeded  on  the 
section  of  the  statute  which  related  to  servants  and  not  to 
apprentices  5  Held,  that  this  was  an  instance  of  such  want 
of  skill  or  diligence  as  to  render  the  attorney  liable  to 
repay  to  his  clients  the  damages  and  costs  occasioned  by 
his  error. 
The  fact  that,  in  the  first  instance,  the  magistrates  proceeded 
to  convict  on  the  wrong  section,  furnished  no  excuse  to  the 
attorney  for  founding  his  proceedings  upon  it. — Hart  v. 
Framey  p.  193. 

CARRIER. 

Though,  generally  speaking,  where  there  is  a  delivery  to  a 
carrier  to  deliver  to  a  consignee,  the  latter  is  the  proper 
person  to  bring  the  action  for  a  loss  against  the  carrier,  yet 
if  the  consignor  make  a  special  contract  with  the  carrier, 
such  contract  supersedes  the  necessity  of  showing  the  own- 
ership in  the  goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  may  be  the  goods  of  the  consignee. 

The  question  whether  in  fact  goods  were  delivered  to  the 
carrier  at  the  risk  of  the  consignor  or  consignee,  is  a  ques- 
tion for  the  jury.  The  delivery  of  goods  to  a  carrier  by  a 
consignor,  does  not  necessarily  vest  the  property  in  them  in 
the  consignee. — DiofUop  v.  Lambert^  p.  600. 

CHURCH. 

The  statute  10  Anne^  c.  12,  establishes  the  civil  rights  of 
patronage  in  the  Church  of  Scotland^  and  the  General 
Assembly  of  that  Church  has  no  authority  to  make  any 
acts  or  regulations  which  may  prevent  the  exercise  of  those 
rights. 

An  Act  of  Assembly,  therefore,  which  permitted  the  male 
heads  of  families  in  a  parish  to  dissent  without  reason 
assigned  from  the  induction  of  a  presenter,  and  declared 
that  if  the  dissidents  formed  the  majority,  the  presbytery 
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excepting  honours  and  hereditaments.  Held,  that  it  is 
competent  to  the  Crown  to  terminate  the  abeyance  of  the 
barony  in  favour  of  the  heir  of  the  attainted  coheir,  or  of 
the  heir  of  any  of  the  other  coheirs,  and  that  the  right 
to  terminate  the  abeyance  in  favour  of  any  of  the  other 
coheirs  was  not  at  all  affected  by  the  attainder.— ^raye 
and  Camoys  Peertiges^  p.  767.  789. 

12.  It  is  now  established  that  an  attainder  of  one  coheir  to  a 
barony  in  abeyance  does  not  affect  the  other  coheirs  who 
do  not  derive  through  the  attainted  person ;  and  also,  that 
if  his  heir  is  restored  in  blood,  the  Crown  may  terminate 
the  abeyance  in  him  or  his  descendants. — Id.  ibid. 

13.  Circumstances  in  which  the  Committee  for  Privileges  will 
receive  in  evidence  the  printed  minutes  and  proceedings 
before  a  former  Committee  on  the  same  peerage. — Beaiur 
mont  Peerage^  p.  868. 

1 4.  A  claimant  to  a  peerage  in  abeyance  b  bound  to  give  notice 
to  all  the  coheirs  known  to  him  to  be  existing ;  and  notice 
by  letter  through  the  post-office  is  not  sufficient — Camoys 
Peerage^  p.  789. 

PRACTICE.     See  also  Peerage,  1.  8, 4. 6.  9, 10. 14.    Standino 
Orders. 

1.  Although  the  Judges  attend  to  assist  the  Lords,  yet  if,  after 

hearing  the  case  made  for  the  Plaintiff  in  Error  or  Appel- 
lant, no  doubt  is  entertained  by  any  of  them  that  the  judg- 
ment of  the  Court  below  was  right,  the  Lords  will  not 
hear  the  Defendant  or  Respondent. — 27ie  King  v.  Johi- 
so?iy  p.  41. 

2.  The  order  to  take  an  account  with  rests,  is  always  a  matter 

entirely  discretionary  with  the  Court,  on  a  consideration  of 
the  circumstances. — Court  v.  RohartSj  p.  65. 

3.  An  original  appeal  may  be  dismissed  without,  and  a  cross 

appeal  dismissed  with  costs,  according  to  circumstances. — 
Id,  ibid. 

4.  Documents  put  before  the  House  by  a  claimant,  although  not 

admitted  in  evidence,  held  to  be  fit  matter  for  observation 
by  liis  adversary's  counsel,  to  prevent  prejudice.— J?'ar/  of 
Hoscommon's  Claim,  p.  97. 
6.  Semble,  a  bill  to  set  aside  a  purchase  may  be  maintained  by 
some  partners  of  a  company,  including  the  actual  pur- 
chasers, without  making  all  the  partners  parties,  against 
a  vendor  who  is  not  a  partner,  et  vice  versa, — Attwood  v. 
Smally  p.  232. 
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and,  that  charge  failing  of  proof,  the  bill  is  dismissed  as 
against  him,  his  costs  ought  not  to  be  fixed  on  the  vendor, 
although  a  decree  is  made  against  him  rescinding  the  con- 
tract— Attwood  V.  Smally  p.  232. 

DEBTS.     See  Incumbrancer. 

DEED.     See  Heir. 

DIVORCE.     See  Practice,  16,  16,  17. 

EQUITY.     See  Agent,  1.     Vendor  and  Purchaser. 

EVIDENCE.    &tfPEERAGE,0. 11.    Practice, 3. 6, 7, 8, 9, 10, 11. 

1.  Evidence  cannot  be  received  of  admissions  by  a  party  if 
they  are  not  put  directly  in  issue  by  the  pleadings,  so 
that  he  may  have  an  opportunity  of  contradicting  them. 
— Austin  V.  Chambers,  p.  1. 

2.  The  rule  which  requires  marriages,  births,  and  deaths,  in 

Englandy  to  be  proved  by  the  registers,  where  there  are  no 
living  witnesses,  is  not  applicable  to  Irelandy  where  such 
registers  have  not  been  duly  kept.  Copies  of  instruments 
in  writing  there,  and  evidence  of  reputation,  are  admissible, 
after  proof  that  search  was  made  for  registers. — Earl  of 
JRoscommorCs  Claims  p.  97. 

8.  Where  one  of  several  purchasers,  who  file  a  bill  against  the 
vendor  to  rescind  the  contract  of  purchase  on  the  ground 
of  fraud,  is  by  amendment  struck  out  as  plaintiff  and  made 
a  defendant,  and  charged  with  collusion  with  the  vendor, 
and  that  charge  fails  of  proof,  his  acts  affect  the  case  of  the 
purchasers  as  much  as  if  he  continued  a  co-plaintiff.«- 
Attwood  V.  Smally  p.  232. 

4.  Parol  evidence  cannot  be  received  of  acts  or  admissions 
which  are  not  properly  put  in  issue  by  the  pleadings. — 
Id.  p.  234. 

6.  No  weight  is  to  be  given  to  parol  testimony  which  is  con- 
trary to  the  obvious  construction  of  written  documents, 
confirmed  by  the  acts  of  the  parties  and  their  acquiescence, 
although  hardly  any  length  of  time  would  bar  them  from 
redress  against  fraud  if  proved. — Id.  ibid. 

0.  Where  a  Court  of  Equity  directs  the  second  trial  of  an  issue, 
the  verdict  on  the  first  trial  is  not  admissible  in  evidence 
on  the  second. — O'Connor  v.  Malone,  p.  672. 

7.  A.f  a  surveyor,  made  a  survey  or  report,  which  he  furnished 
to  his  employers :  being  afterwards  called  as  a  witness,  he 
produced  a  printed  copy  of  this  report,  on  the  margin  of 
which  be  had,  two  days  before,  to  assist  him  in  giving  his 
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tion  for  costs,  that  the  party  obtaining  it  sned  in  forma 
pauperis ;  or  that  he  did  not  lay  before  the  Court,  with  his 
petition  for  the  warrant,  a  printed  copy  of  the  appeal  to 
the  House  of  Lords,  the  Act  48  Geo.  8,  c.  16,  requiring 
a  copy  only  to  be  produced. — Gordon  v.  Clyne^  p.  589. 

15.  In  suing  out  a  divorce  bill,  the  standing  order  (No.  141), 
requiring  the  petitioner  to  produce  a  record  of  a  judgment 
in  an  action  for  criminal  conyersation  against  the  adulterer, 
will  be  dispensed  with,  where  it  is  shown  that  such  action 
was  impracticable. — In  re  Coode^  p.  567. 

16.  The  production  of  the  record  of  a  judgment  at  law,  for  cri- 
minal conversation,  was  also  dispensed  with  in  this  case, 
where,  during  a  voluntary  separation  of  the  petitioner  and 
his  wife,  she  committed  adultery,  of  which  he  was  not 
informed  until  after  the  death  of  the  adulterer. — In  re 
LardneTj  p.  569. 

17.  Held  also,  that  a  lapse  of  nine  years  from  the  admitted 
discovery,  and  of  nineteen  years  from  the  fact,  of  the  wife's 
adultery,  was  not  a  bar  to  the  petitioner's  right  to  a  divorce 
a  vinculo^  he  having  shown  that  he  was  not  able,  for  want 
of  funds,  to  apply  to  Parliament  sooner. — Id.  ibid. 

18.  Where  a  Ck)urt  of  Equity  directs  that  a  new  trial  of  an 
issue  should  be  had,  the  verdict  on  the  first  trial  need  not 
be  set  aside,  as  it  forms  no  ground  for  any  subsequent  pro- 
ceeding of  such  Court.  Nor  ought  either  party  to  be 
allowed  to  give  such  verdict  in  evidence  on  the  second 
trial. — O^  Connor  v.  Moloney  p.  572. 

10.  The  House  of  Lords  will  not  give  relief  to  an  Appellant 
against  an  order  of  which  he  complains  by  hb  petition,  un- 
less he  has  taken  the  proper  course  to  obtain  relief  in  the 
Court  below. — Tommey  v.  Whiter  p.  780. 

20.  Coheirs  of  a  peerage  in  abeyance  will  be  allowed,  on  peti- 
tion to  the  House,  to  appear  by  counsel  before  the  Lords 
Committees  for  Privileges,  to  watch  the  evidence  on  belialf 
of  a  claimant  whose  petition  to  the  Crown  is  referred  to 
them ;  but  if  he  claims  the  dignity  he  must  petition  the 
Crown. —  Canioys  Peercunej  p.  780. 

PRIORITY.     See  Incumbrancers. 

REGISTERS      OF     BIRTHS,      MARRIAGES,      AND 
DEATHS.     See  Evidence,  2. 

RESTS.    See  Practice,  2.    Trustee,  I. 
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estate  to  trustees  therein  Darned,  declaring  the  uses,  and 
revoking  all  former  settlements  as  far  as  they  interfered 
with  it ;  and  he  died  on  the  same  day,  without  heirs  of  his 
body.  Held,  that  ^.'s  said  first  deed  did  not  preclude  his 
heirat-law  from  challenging  and  reducing  the  death-bed 
deed. — Gordon  v.  Clyne,  p.  630. 

INTEREST.    Sec  Incumbrancers.     Practice,  2.    Trustee,  I. 

INCUMBRANCERS. 

The  owner  of  an  estate  in  fee  in  Scotland  granted  heritable 
bonds  over  it  for  payment  of  debts,  and  subsequently 
by  deed  conveyed  the  estate  to  his  eldest  son,  further  bur- 
dening it  with  annuities  for  younger  children.  The  eldest 
son  after  coming  into  possession  of  the  estate  granted 
a  bond  and  disposition  over  it  for  securing  payment  of  a 
loan,  the  lender  taking,  as  collateral  security,  assignations 
of  the  prior  heritable  bonds  from  the  borrower's  trustee, 
to  whom  they  had  been  assigned  absolutely,  but  whether 
they  were  paid  otit  of  the  borrower's  funds  or  out  of  the 
loan  was  not  proved.  Held,  that  the  representatives  of  the 
lender  were  entitled  to  be  preferred  for  payment  out  of 
the  estate,  before  the  younger  children  and  mean  incum- 
brancers ;  and  that  they  had  a  right  to  apply  interest  paid 
on  the  loan,  in  discharge  of  arrears  of  interest  due  on  the 
prior  incumbrances,  there  being  no  appropriation  of  the 
payment. — Mackenzie  v.  OordoUj  p.  876. 

JURISDICTION. 

Tlie  Court  of  Session  is  competent  to  entertain  a  suit  by  the 
presenter  against  the  presbytery,  for  trials  and  settlement 
according  to  the  presentation. — Aicchterarder  Preshytery^ 
V.  Kinnaullf  Earl  of^  p.  646. 

NEGLIGENCE.     See  Road  Trustees. 

NOTICE.     See  Peerage,  9.  14.     Practice,  12. 

OUTLAWRY. 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  felony^ 
does  not  incapacitate  the  outlaw  from  directing,  according 
to  the  terms  of  a  previously  executed  trust  deed,  the  trus- 
tees as  to  the  mode  of  carrying  the  trust*  into  effect.^- 
Ma£ra£  v.  Syndman^  p.  212. 

PARTIES.     See  Practice,  6,  6.  9.  11. 

PARTNERSHIP.     iS^se  Assignment.    Extent.    Practice,  5.  9. 

PATRONAGE.    See  Church. 

3  S  4 


994  INDEX. 

a  verdict  on  the  issue  as  to  the  fitness  of  M.  8.  for  the 
office  of  alderman. — The  King  v.  Johnsom^  p.  41. 

2.  The  question  whether  in  fact  goods  were  delivered  to  a 
carrier  at  the  risk  of  the  consignor  or  consignee,  is  a  qoe^ 
tion  for  the  jnry. — Dunlop  v.  Lambert^  p.  600. 

3.  Upon  an  issue  whether  certain  defendants  had  wrongfully 
fished  for  salmon  by  means  of  stake-nets,  placed  in  situa- 
tions prohibited  by  statute,  where  the  question  was  what  was 
to  be  considered  ^  river/'  and  what  ^  sea,^  a  direction  that 
*'*'  the  thing  to  be  looked  to  is  the  fact  of  the  absence  or  the 
prevalence  of  the  fresh  water,  though  strongly  impregnated 
with  salt,"  is  erroneous. — Home  v.  Maekenziej  p.  628. 

TRUST. 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  felony, 
does  not  incapacitate  the  outlaw  from  directing,  according 
to  the  terms  of  a  previously  executed  trustnieed,  the  trustees 
as  to  the  mode  of  carrying  the  trust  into  efiect — Macrae 
V.  Hyndman^  p.  212. 

TRUSTEE. 

1.  Where  A.  held  funds,  part  of  the  estate  of  j&.,  but  held 
them  as  security  to  cover  liabilities  into  which  he  had 
entered  on  account  of  J?.,  the  estate  itself  beine  otherwise 
clearly  answerable  for  such  liabilities,  and  where  the  cre- 
ditors of  D.  had  not  required  him  to  invest  the  balance 
which  might  probably  exist  after  his  liabilities  had  been 
indemnified :  Held  that,  in  the  absence  of  any  positive 
stipulation,  he  was  not,  on  the  final  settlement  of  accounts 
with  the  creditors,  bound  to  pay  a  larger  interest  than 
6  per  cent,  on  the  money  he  had  so  retained;  and  the 
account  was  not  to  be  taken  with  rests. — Court  v.  Robarts, 
p.  65. 

2.  Under  such  circumstances,  if  the  fund  had  been  paid  into 
court,  it  would  have  realized  4  per  cent  with  yearly  or  half- 
yearly  rests,  which  being  equal  to  6  per  cent,  without  re<ts, 
A.  was  held  liable  to  that  interest,  on  the  equitable  prin- 
ciple of  putting  the  creditors  into  the  same  situation  as  if 

he  had  paid  the  fund  into  court  in  the  ordinary  manner. 

Id,  ibid, 

8.  Where  a  party  holding  the  control  over  an  estate,  and  a 
power  of  selling  it  to  secure  the  repayment  of  liabilities  he 
had  incurred  on  account  of  the  owner,  received  the  rents, 
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arisen  on  a  petition  of  an  Irisk  Peer,  presented  to  the 
House  of  Lords,  claiming  to  be  admitted  to  vote  at  the 
election  of  Irish  representative  Peers,  the  House,  with  a 
view  to  a  more  solemn  adjudication,  recommended  a  peti- 
tion claiming  the  peerage  to  be  presented  to  the  Crown,  in 
order  that  it  might  be  referred  by  the  Crown  to  the  House, 
with  the  report  of  the  law  officers  of  the  Crown  annexed, 
and  then  the  House,  by  its  Committee  of  Privileges,  would 
adjudicate  the  right,  and  report  the  same  to  the  Crown. — 
Id.  ibid, 

7.  An  adjudication  in  that  form  by  the  Irish  House  of  Lords 
is  an  authority  as  binding  in  the  House  of  Lords  of  the 
United  Kingdom,  as  a  like  determination  by  the  latter 
House,  or  by  the  English  or  British  House  of  Lords  before 
the  Unions,  in  matters  of  Eiiglish  or  British  peerage.  But 
a  resolution  of  either  House,  affirming  a  report  of  its  Com- 
mittee, and  recognising  a  right  or  privilege  of  peerage,  is 
not  equivalent  to  a  determination  upon  a  reference  from 
the  Crown,  and  is  not  conclusive  against  all  objections. — 
Id,  ibid, 

8.  On  the  consideration  of  a  claim  to  an  ancient  barony,  which 
has  been  long  in  abeyance,  if  the  claimant  proves  that  his 
ancestor  sat  as  a  peer  in  Parliament,  and  no  patent  or 
charter  of  creation  can  be  discovered,  it  is  now  the  estab- 
lished rule  to  hold  that  the  barony  was  created  by  writ  of 
summons  and  sitting,  although  the  original  writ  of  sum- 
mons is  not  produced. — Braye  Peeragcj  p.  757. 

0.  A  claimant  to  a  barony  as  coheir  must  not  only  give  notice 
to  the  other  coheirs,  but  also  give  primdjacie  proofs  of  the 
pedigree  of  such  of  tliem  as  decline  to  claim  tlie  barony,  to 
enable  the  House  to  make  a  satisfactory  report  to  the 
Crown. — Id,  ibid. 

10.  The  proper  course  for  a  coheir  of  a  peerage  in  abeyance, 
is  to  petition  the  Crown  to  terminate  the  abeyance  in 
his  favour ;  but  if  he  does  not  claim  the  dignity,  and  it 
appears  from  the  case  of  a  claimant  that  he  has  an  interest, 
the  House  will,  on  his  petition,  allow  him  to  appear  before 
the  Committee  of  Privileges,  and  present  a  case  to  protect 
his  interest. — Id,  ibid. 

11.  One  of  several  coheirs  to  a  barony  in  abeyance,  which  had 
been  created  by  writ  of  summons  and  sitting  in  Parliament, 
was  attainted  of  high  treason.  His  son  and  heir  was 
restored  in  blood  only,  by  Act  of  Parliament,  expressly 
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excepting  honours  and  hereditaments.  Held,  that  it  a 
competent  to  the  Crown  to  terminate  the  abeyance  of  the 
barony  in  favour  of  the  heir  of  the  attainted  coheir*  or  of 
the  heir  of  any  of  the  other  coheirs,  and  that  the  right 
to  terminate  the  abeyance  in  &Tonr  of  any  of  the  other 
coheirs  was  not  at  ail  affected  by  the  attainder. — Bratft 
and  Camoys  Peerages^  p.  757.  789. 

12.  It  is  now  established  that  an  attainder  of  one  coheir  to  a 
barony  in  abeyance  does  not  affect  the  other  coheirs  who 
do  not  derive  through  the  attainted  person ;  and  also,  that 
if  his  heir  is  restored  in  blood,  the  Crown  may  terminate 
the  abeyance  in  him  or  his  descendants* — Id.  ibid. 

13.  Circumstances  in  which  the  Committee  for  Privileges  will 
receive  in  evidence  the  printed  minutes  and  proceedings 
before  a  former  Committee  on  the  same  peerage. — Beau- 
mont Peerage^  p.  868. 

1 4.  A  claimant  to  a  peerage  in  abeyance  is  bound  to  give  notice 
to  all  the  coheirs  known  to  him  to  be  existing ;  and  notice 
by  letter  through  the  post-office  b  not  sufficient. — Camay t 
Peerage,  p.  780. 

PRACTICE.     See  also  Peebagb,  1,  3, 4. 6.  9, 10. 14.    SrAKniso 
Orders. 

1.  Although  the  Judges  attend  to  assist  the  Lords,  yet  if,  after 

hearing  the  case  made  for  the  Plaintiff  in  Error  or  Appel- 
lant, no  doubt  is  entertained  by  any  of  them  that  the  judg- 
ment of  the  Court  below  was  right,  the  Lords  will  not 
hear  the  Defendant  or  Respondent. — The  King  v.  John- 
soUf  p.  41. 

2.  The  order  to  take  an  account  with  rests,  is  always  a  matter 

entirely  discretionary  with  the  Court,  on  a  consideration  of 
the  circumstances. — Court  v.  liobarts,  p.  65. 

3.  An  original  appeal  may  be  dismissed  without,  and  a  cross 

appeal  dismissed  with  costs,  according  to  circumstances.-— 
Id.  ibid. 

4.  Documents  put  before  the  House  by  a  claimant,  although  not 

admitted  in  evidence,  held  to  be  fit  matter  for  observation 
by  his  adversary's  counsel,  to  prevent  prejudice.— £br/ o/* 
Roscomrnon^s  Claim^  p.  07. 
6.  Seniblcy  a  bill  to  set  aside  a  purchase  may  be  maintained  by 
some  partners  of  a  company,  including  the  actual  pur- 
chasers, without  making  all  the  partners  parties,  against 
a  vendor  who  is  not  a  partner,  et  vice  ver$6. — Attrwad  v. 
Smallf  p.  232. 
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6  Semblef  an  order  to  amend,  after  replication,  by  convert- 
ing a  plaintiff  into  a  defendant,  though  opposed  by  the 
defendant,  is  consistent  with  the  practice  of  the  Court 
of  Exchequer. — Id,  ibid. 

7.  All  objections  to  the  form  and  competency  of  an  appeal  to 
this  House,  should  be  made  before  the  appeal  is  set  down 
for  hearing,  so  that  it  may  be  referred  to  the  Appeal  Com- 
mittee.— Id.  ibicL 

8.  Although  the  time  for  appealing  from  an  interlocutory  order 
in  a  cause  has  expired,  still,  if  the  final  decree  is  appealed 
from  in  time,  the  right  to  appeal  from  the  order  is  saved. — 
Id.  ibid. 

0.  The  answer  of  one  defendant  cannot  be  read  for  a  co- 
defendant,  either  as  evidence  or  to  show  what  the  issue  is 
between  the  latter  and  the  plaintiff,  except  where  a  defendant 
has  been  in  partnership  with  a  plaintiff,  and  in  that  case 
his  answer  may  be  read  for  the  co-defendant  as  an  admis- 
sion or  declaration  in  partnership  transactions.  But  if  not 
rendered  in  tlie  Court  below,  it  cannot  regularly  be  read  on 
appeal. — Id.  ibid. 

10.  This  House  may,  under  circumstances,  depart  from  the 
general  rule,  and  to  satisfy  its  conscience  look  into  instru- 
ments that  were  not  tendered  to  the  Judge  who  made  the 
decree  appealed  against. — Id.  ibid. 

1 1 .  Where  a  plaintiff  in  a  bill  charging  fraud  against  a  defendant, 
joins  other  persons  as  parties  defendants  who  might  other- 
wise be  witnesses  for  the  principal  defendant,  the  House  of 
Lords  will  on  appeal  order  issues  to  be  directed  and  those 
persons  to  be  examined  on  the  trial,  or  their  depositions  to 
be  read  if  they  have  been  examined  in  the  cause  and  died 
before  the  trial  of  the  issues.  —  Rhodes  v.  De  Beauvoivy 
p.  532,  n. 

12.  Notice  of  an  appeal  does  not  stay  interim  execution  of  the 

decree ;  that  is  entirely  in  the  discretion  of  the  Court. — 
Gordon  v.  Clyncy  p.  630. 

13.  Where  a  Respondent  has  not  appeared  to  an  appeal  until  it 

is  appointed  for  hearing,  he  may  still,  by  leave  of  the 
House,  lodge  his  printed  cases,  and  at  the  same  time  be 
heard  at  the  bar  in  support  of  the  decree  ;  but  although  he 
has  a  clear  case  on  the  merits,  and  the  appeal  is  dismissed, 
he  will  not  be  allowed  his  costs. — Id.  ibid. 
14.  It  is  not  a  valid  objection  to  a  warrant  for  interim  execu- 
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RIVER.    See  Trial,  S. 

The  mouth  of  a  river  comprehends  the  whole  space  hetwcen 
the  lowest  ehb  and  the  highest  flood-mark. — Some  v. 
Mackenzie,  p.  628. 

ROAD  TRUSTEES. 

1.  The  trustees  appointed  under  a  public  Road  Act  are  not 
responsible  for  an  injury  occasioned  by  the  negligence  of 
the  men  employed  in  making  or  repairing  the  road.— - 
Duncan  v.  Findlater,  p.  894. 

2.  The  funds  raised  by  such  Act  cannot  be  charged  with  the 
compensation  of  such  an  injury ;  the  persons  employed  on 
the  road  not  being  in  the  situation  of  servants  to  the  trustees. 

SEA.     See  River. 

SCOTLAN  D.    See  Church. 

STANDING  ORDERS,  p.  973. 

STATUTE,    CONSTRUCTION    OF.        See    Peerage,    6. 
Trial,  3. 

TREASON. 

One  of  the  coheirs  to  a  barony  in  abeyance  was  attainted  of 
treason,  and  his  heirs  and  descendants  were  restored  in 
blood  by  Act  of  Parliament.  Held,  that  it  is  competent 
to  the  Crown  to  terminate  the  abeyance  in  favour  of  the 
heir  of  the  person  so  attainted,  or  of  the  heir  of  any  other 
coheir. — The  Braye  Peerage  Case,  p.  757. 

It  is  now  established,  that  an  attainder  of  one  coheir  to 
a  barony  in  abeyance  does  not  afiect  the  other  coheirs  who 
do  not  derive  through  the  attainted  person  ;  and  also,  that 
if  his  heir  is  restored  in  blood,  the  Crown  may  terminate 
the  abeyance  in  him  or  his  descendants.—  TJie  Beaumont 
Peerage,  p.  868. 

TRIAL. 

1.  On  qxu>  iwarranto  for  exercising  the  office  of  alderman, 
defendant  pleaded  certain  customs,  and  that  M,  S,  being 
three  times  returned  by  the  ward,  and  afterwards  rejected 
as  unfit  by  the  mayor  and  aldermen,  they  elected  and 
admitted  defendant  The  relator  took  issue  on  the  exist- 
ence of  the  custom,  and  replied  that  M.  S.  was  fit  for  the 
office,  upon  which  issue  was  joined.  Held  that  the  Judge 
at  the  trial,  afler  the  jury  had  found  the  customs,  properly 
discharged  them  without  consent  of  the  parties,  from  giving 
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sold  the  estate,  and  then  received  the  purchase-money  (for 
which,  while  he  retained  it,  he  was  held  liable  to  interest), 
he  was  not  on  account  of  the  acts  thus  done  by  him 
entitled,  without  any  previous  stipulation «  to  claim  com- 
mission for  the  trouble  he  had  had  in  the  matter. — Id. 
ibid. 

VENDOR  AND  PURCHASER. 

A,  contracted  with  S,  S,  and  T.,  for  the  sale  to  them,  in  their 
own  names,  of  freehold  and  leasehold  property,  including 
mines  and  works  for  making  iron:  the  purchase  being 
made,  in  fact,  for  a  numerous  company,  of  which  S,  S, 
and  T.  were  managing  directors.  Some  difficulty  occur- 
ring as  to  A.*9  title,  the  time  for  completing  the  contract 
elapsed;  but  upon  treaty,  S.  S.  and  T.  agreed  to  complete 
it,  if  A.  would  verify  his  statements  of  the  capabilities  of 
the  property ;  and  on  his  consenting,  they  deputed  some 
of  their  co-directors,  together  with  experienced  agents,  to 
ascertain  the  correctness  of  his  statements.  These  persons 
examined  the  property  and  works,  and  the  accounts  kept 
by -4.,  receiving  from  him  and  his  agents  all  facility  and 
aid  for  the  purpose;  and  they  reported  to  their  constituents 
that  A '3  statements  were  correct,  and  P.  T.,  their  partner 
and  agent,  remaining  on  the  property,  with  particular 
instructions  to  make  further  examination,  made  a  similar 
report;  whereupon  a  supplemental  contract  was  com- 
pleted, varied  from  the  first,  by  reducing  the  purchase - 
money,  and  releasing  S.  8.  and  T.  from  personal  liability 
for  the  unpaid  instalments.  After  six  months'  possession 
by  the  agents  of  S.  8.  and  T.,  and  the  company  working  the 
mines,  and  exercising  other  acts  of  ownership  in  deteriora- 
tion of  the  property,  all  the  directors  and  P.  T.  filed  a 
bill  in  the  Exchequer,  on  behalf  of  themselves  and  all  their 
partners,  against  A.  and  his  agents,  to  rescind  the  contract 
for  fraud.  After  replication  to  the  answers,  the  plaintifis, 
except  T.  and  P.  T.,  obtained  an  order  of  Court,  though 
opposed  by  A.y  to  amend  the  bill,  by  striking  out  tlie 
names  of  T.  and  P.  Tl,  as  plaintifis,  and  making  them 
defendants ;  and  they  amended  the  bill  accordingly,  and 
charged  P.  T.  with  collusion  in  the  alleged  fraud  of  A. 
Held  by  the  House  of  Lords  (reversing  the  decree  of  the 
Court  of  Exchequer,  except  so  far  as  it  acquitted  P.  T.  of 
the  charge  of  collusion,  and  dismissed  the  bill  as  against 
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